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PKEFACE 

"  If  I  were  asked  what  is  my  reason  for  printing  these 
lectures,  I  might  be  at  a  loss  for  an  answer.  They  are  not 
printed  by  request,  or  because  they  seem  to  me  worthy  to  be 
preserved,  or  because  they  are  likely  to  be  useful  reading, 
or  because  they  supply  a  want.  It  may  be  that  they  owe 
their  present  form  to  the  fact  that  the  love  of  correcting 
proof-sheets  has  become  a  leading  passion  with  the  author." 

While  the  republication  of  batches  of  short  stories,  or  the 
letters  of  special  correspondents,  is  quite  the  fashion,  and 
that  of  collected  poems  is  treated  with  indulgence  as  a 
harmless  foible,  to  venture  to  offer  to  the  public  a  crambc 
repetita  of  lectures  or  addresses,  dissertations  or  reviews,  is 
generally  considered  an  impertinence,  discouraged  by  pub- 
lishers, resented  by  reviewers,  and  tending  only  to  the 
accumulation  on  the  dealers'  shelves  of  unmerchantable 
remainders. 

Such  a  proceeding  seems  always  to  require  an  apology ; 
and  perhaps  the  present  writer  can  scarcely  do  better  than 
transcribe,  and  subscribe  to,  the  ingenuous  confession,  quoted 
above,  of  an  extremely  learned  prelate,  prefixed  to  a  collec- 
tion of  academical  lectures,  delivered,  as  he  explains,  with 
repugnance  and  not  re-issued  without  remorse.  The  con- 
tents of  the  present  volume  cannot,  however,  I  fear,  claim  a 
lenient  sentence  as  having  been  produced  invita  Minerva; 
they  are,  for  the  most  part,  the  output  of  the  not  infrequent 
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leisure  of  a  colonial  judge ;  and  some  of  them,  in  point  of 
fact,  have  been  applied  for  with  sufficient  iteration  to 
suggest  their  incorporation  in  what  the  "  leading  journal " 
might  describe  as  "  a  small  but  handy  volume,"  procurable,  on 
very  reasonable  terms,  from  the  nearest  bookseller. 

The  contents  must  plead  for  themselves.  The  table 
indicates  the  place  and  date  of  their  original  appearance ;  I 
have  endeavoured  to  confine  the  selection  to  such  papers  as, 
for  one  reason  or  other,  appeared  still  to  possess  some 
element  of  interest ;  and  they  have  been  reprinted  practically 
unaltered,  with  only  an  occasional  note,  qualifying  or  supple- 
mentary, appended  in  square  brackets.  In  many  of  them 
the  subject  is  discussed  to  some  extent  from  a  colonial 
standpoint ;  two  or  three  are  specifically  concerned  with  the 
manners  and  customs,  the  affairs  and  institutions,  of  South 
Africa  in  general  and  the  Cape  Colony  in  particular.  At  a 
time  when  Miss  Jellyby's  aversion  has  become  quite  a 
topical  theme,  may  I  hope  that  this  feature  will  not  prove 
an  obstacle  to  the  indulgent  reception,  by  the  reader  at 
home  into  whose  hands  they  may  find  their  way,  of  the 
modest  collectanea  of  a  colonial  pen  ? 
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PEASANT  LIFE  IN  FEANCE  AND  RUSSIA* 

1.  Eussia.    By  D.  Mackenzie  \Yallace.     London,  1877. 

2.  Hound  my  House :  Notes  of  Rural  Life  in  France.     By  P.  G.  Hamerton. 

London,  1876. 

When  we  consider  the  superficial  dissimilarity  between  France 
and  Russia,  the  wide  separation,  ethnical  and  geographical, 
between  the  two  nations,  and  the  very  different  stages  of  civilisa- 
tion which  they  have  respectively  attained,  it  is  not  a  little 
curious  to  trace  the  many  points  of  contact — social,  economical 
and  even  political — which  they  present  to  the  careful  observer. 
With  regard  to  political  institutions,  there  can  be  no  doubt 
that  to  both  races  the  regime  known  as  "  paternal  despotism  "  is 
more  or  less  congenial ;  at  all  events,  less  uncongenial  than  to 
any  other  European  nation.  Notwithstanding  the  success  with 
which  the  Republican  principle  has  been  within  the  last  few  years 
asserted  in  France — a  success  which  has  been  enhanced  and  con- 
firmed by  the  foolish  policy  of  terrorism  with  which  the  so-called 
Conservatives  endeavoured  to  meet  it — any  intelligent  Republican, 
however  sanguine  of  the  ultimate  triumph  of  his  doctrine,  Avould 
probably  admit  that  France  as  well  as  Russia  is  still  a  country  in 
which  free  and  representative  institutions  are  peculiarly  difficult 
to  acclimatise.  In  both  nations  centralisation  and  bureaucracy 
are  still  predominant;  both  peoples  are  characterised  by  the 
absence  of  individual  initiative  in  politics,  and  consequently  by  a 
comparative  incapacity  for  local  self-government.  Of  course,  we 
do  not  mean  to  suggest  that  in  any  of  these  matters  France  and 
Russia  are  on  the  same  level ;  on  the  contrary,  the  former  is  in 
almost  all  of  them — to  adopt  a  rough  method  of  comparing 
progress — at  least  a  century  ahead  ;  and  it  is  interesting  to  note 

*    Westminster  Review,  April  1878. 
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that,  on  the  many  occasions  on  which  Eussia  has  attempted  to 
transplant  the  institutions  of  Western  Europe  to  her  own  soil, 
she  has  almost  invariably  looked  to  France  for  a  model  and 
example.  To  take  a  single  instance,  the  new  and  elaborate 
system  of  judicial  administration,  which  came  into  existence  in 
1864,  is  almost  exclusively  based  on  French  procedure;  the 
structure  and  interdependence  of  the  primary  and  appellate  courts 
bear  a  strong  resemblance  to  those  of  the  French  pattern ;  and 
the  provisions  of  the  new  code  are  for  the  most  part  borrowed, 
with  such  modifications  as  local  necessity  demanded,  from  those 
of  the  Code  Civil, 

Turning  from  politics  to  society,  it  is  notorious  that  the  con- 
nection between  Russian  civilisation  and  French  culture  has 
always  been  extremely  close.  The  nobles  of  St.  Petersburg  have 
contemptuously  neglected  their  own  tongue,  and  substituted 
French  as  the  language  of  polite  society ;  their  literary  food,  for 
the  most  part  written  in  French,  is  an  imitation  of  that  with 
Avhich  Paris  is  supplied ;  and  the  patriotic  attempts  which  have 
from  time  to  time  been  made  to  establish  a  genuine  national 
culture,  and  resuscitate  or  create  a  corresponding  literature,  have 
met  with  almost  uniform  ill  success.  From  the  time  of  Peter  the 
Great,  the  opulent  inhabitants  of  his  city  began  to  study  the 
philosophy,  the  literature  and  the  fashions  of  Paris.  Nothing 
was  too  esoteric,  nothing  too  frivolous,  for  their  attentive  con- 
sideration. At  one  time  their  curiosity  was  aroused  by  the 
speculations  of  Rousseau  ;  at  another,  their  interest  was  absorbed 
by  the  latest  eccentricity  in  attire  which  Versailles  had  determined 
to  impose  on  Europe.  Mr.  Wallace  has  shown  how  this  influence 
reached  its  culminating  point  in  the  reign  of  Catherine  II.,  the 
constant  correspondent  of  Voltaire.  The  movement  has  been 
more  than  once  abruptly  checked,  particularly  when,  as  in  the 
reign  of  the  first  Alexander,  it  seemed  probable  that  the  dis- 
semination of  the  theories  of  philosophers  might  engender 
disaffection  to  the  autocratic  power.  But  it  has  never  been 
permanently  repressed ;  and  St.  Petersburg,  while  it  has  never 
manifested  any  special  affinity  to  the  intellectual  atmosphere  of 
London  or  Berlin,  still  displays  in  many  respects  a  striking 
reflection  of  Parisian  sentiment  and  thought. 

When,  however,  we  transfer  our  attention  from  the  capital  to 
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the  country,  from  the  court  to  the  village  community,  a  different 
class  of  phenomena  presents  itself.  We  continually  find  a  close 
resemblance  in  manners  and  customs,  opinions  and  superstitions, 
where  borrowing  or  copying  is,  from  the  nature  of  the  case, 
impossible.  The  coincidences  to  which  we  refer  are  the  result 
not  of  conscious  reproduction  but  of  independent  development, 
the  evolution  from  similar  causes  of  similar  effects.  We  do  not 
know  whether  we  should  incur  the  imputation  of  philological 
pedantry  if  we  ventured  to  ascribe  these  peculiarities  to  the 
common  ethnical  origin  of  both  Slavs  and  Kelts  ;  but  the  fact 
is  that,  the  more  sociological  inquiry  extends  its  sphere,  the  more 
surprising  are  the  analogies  discovered  between  the  manners  and 
customs  of  races  which  we  have  hitherto  been  accustomed  to 
regard  as  absolutely  unrelated.  Sir  Henry  Maine,  in  his  latest 
work,  has  pointed  out  many  remarkable  instances  of  similarity 
between  the  ancient  customs  of  Ireland  and  those  of  India, 
between  the  laws  of  the  Brehons  and  the  laws  of  the  Brahmans  ; 
and  Sir  Henry  has  himself  been  severely  censured  in  some 
quarters  for  attributing  to  the  Aryan  family  alone  ideas  and 
institutions  which  there  is  some  reason  for  believing  to  have 
formed  a  necessary  stage  in  the  history  of  all  the  races  of  the 
world.  However  that  may  be,  it  is  certain  that  the  study  of 
peasant-lore,  aided  by  the  comparison  of  some  of  the  character- 
istics of  peasant  life  in  various  countries,  furnishes  us  with  many 
interesting  illustrations  of  that  doctrine  of  "  survivals  "  which 
plays  so  important  a  part  in  Mr.  M'Lennan's  admirable  study 
of  primitive  marriage,  and  which  yields  a  most  valuable  class  of 
evidence  to  the  comparative  historian.  We  use  the  phrase,  in 
the  sense  in  which  it  was  first  employed  by  Mr.  Tylor,  to  denote 
those  cases  in  which  an  expression,  an  observance,  or  a  ceremony 
has  been  retained  in  common  use — such,  for  example,  as  the 
custom  of  throwing  a  shower  of  shoes  after  a  newly  wedded 
couple — although  it  has  become  entirely  insignificant  to  those 
among  whom  it  is  cun-ent,  who  would  often,  indeed,  be  the  last 
to  suspect  or  believe  the  true  explanation  of  its  origin.  Especially 
remarkable  are  the  relics  of  Pagan  beliefs  and  Pagan  symbolism 
which,  beneath  a  surface  of  Christianity  often  suflBciently  trans- 
parent, are  constantly  to  be  detected.  We  are,  indeed,  at  length 
beginning  to  be  conscious  that  here  in  our  very  midst,  in  this 
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nineteenth  century  of  grace,  Paganism  is  yet,  for  good  or  ill,  a 
living  force  and  an  active  power ;  "for  all  Christ's  work,  this 
Venus  is  not  dead."  But  it  would  be  a  grave  error  to  imagine 
that  the  Pagan  spirit  is  confined  to  the  students  of  the  Renaissance 
or  the  passionate  lovers  of  a  Hellenism  which  is  past  beyond 
recall.  As  we  shall  shortly  show,  "the  young  compassionate 
crods "  must  still  share  a  divided  allegiance  with  the  ancient 
objects  of  fear  and  adoration  in  many  a  Mir  which  never  heard 
of  Praxiteles,  in  many  a  commune  to  Avhich  Botticelli  is  a  name 
unknown. 

The  faithful  study  and  patient  observation  of  peasant  life  must 
always  be  productive  of  discoveries  of  the  highest  interest  to  the 
sociologist  and  the  antiquary.  Such  inquiry  is  perhaps,  on  the 
whole,  less  fruitful  in  England — we  would  not  say  in  Great 
Britain — and  more  fruitful  in  France  and  Russia  than  in  any 
other  European  country.  One  or  two  of  the  reasons  for  our  own 
comparative  poverty  in  this  respect  may  be  briefly  indicated. 
Notwithstanding  the  assertions  of  certain  pessimists,  there  can 
be  little  doubt  that  our  peasantry  are,  on  the  whole,  better  edu- 
cated than  the  corresponding  class  on  the  Continent,  those  of 
some  parts  of  Germany  alone  excepted.  The  standard  reached, 
although  it  is  Sueadily  being  raised,  is  of  course  at  present  far  from 
high ;  but  there  is  a  sufficiently  wide  diffusion  of  the  elementary 
branches  of  knowledge  to  eliminate  and  dispel  the  grosser  forms 
of  superstition.  Folklore  and  legendary  tradition  are  everywhere 
subjected  to  a  rationalistic  and  utilitarian  treatment  which  is 
obviously  fatal  to  their  prolonged  existence.  Our  rural  population 
is  indeed,  for  the  most  part,  of  somewhat  prosaic  temperament ; 
their  life  of  sustained  labour,  the  burden  of  a  large  family,  the 
attractions,  such  as  they  are,  of  the  public-house,  leave  them 
but  little  leisure  for  the  pleasures  or  the  terrors  of  the  imagina- 
tion. Their  children  expect  no  visit  from  U  petit  Jisus  when  Noel 
comes ;  in  fact,  an  English  peasant  would  probably,  if  it  were 
explained  to  him,  regard  as  impious  the  observance  of  a  custom 
which  his  French  confrhre  would  consider  it  almost  an  impiety 
to  omit;  while,  on  the  other  hand,  a  slight  acquaintance  with 
the  laws  of  gravity  is  distinctly  unfavourable  to  a  belief  in  the 
aerial  excursions  of  broomstick-bestriding  witches.  Again,  in  a 
rich  and  thickly  populated  country  like  ours,  with  means  of 
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locomotion  within  the  reach  of  all  classes,  the  communication 
between  town  and  country  is  exceptionally  frequent.  There  are 
doubtless  some  parts  of  England,  particularly  those  most  remote 
from  towns  and  railways,  in  which  many  curious  instances  of 
"survival "  are  still  to  be  found ;  but,  on  the  whole,  the  ordinary 
disposition  of  our  peasantry,  their  migratory  habits,  their  educa- 
tional standard,  in  fact,  the  extent  to  which  the  whole  land  is 
permeated  by  civilising  agencies,  render  this  country  almost  the 
least  promising  field  for  such  investigations. 

In  France,  on  the  other  hand,  and  still  more  in  Russia,^  the 
peasant  is  still  practically,  not  indeed  by  law,  but  by  custom  and 
tradition,  by  want  of  education,  and  the  absence  of  all  external 
impulse,  adscriptus  glehae.  It  should  be  observed,  however,  that 
his  position,  at  all  events  since  the  Revolution  in  France  and 
the  Emancipation  in  Russia,  is  rather  that  of  a  proprietor  than 
of  an  agricultural  labourer.  The  Emancipation,  however,  so  far 
from  destroying  the  Mir,  in  some  respects  strengthened  its  power 
over  its  members ;  while  the  Revolution,  although  it  abolished  a 
burdensome  system  of  "  services,"  which  can  only  be  compared 
to  the  most  oppressive  forms  of  copyhold  tenure,  left  behind  a 
class  of  peasant  proprietors  which  the  law  of  intestate  succession 
and  the  restrictions  imposed  on  testamentary  disposition  by  the 
Code  Napoleon  necessarily  tend  to  rivet  firmly  to  the  soil. 

Another  reason  for  the  difference  we  have  pointed  out,  and  the 
greater  antiquarian  interest  of  rural  life  in  France  and  Russia, 
is  to  be  found  in  the  difference  of  religion.  The  influence  of  the 
English  Church,  and  perhaps  in  a  still  greater  degree  of  the 
various  Nonconformist  sects  over  their  respective  members,  is 
distinctly  active  and  energising.  Our  labouring  classes  are 
deeply  affected  by  the  spirit  of  Protestantism,  of  a  religion  which 
is  rather  internal  than  external,  which  encourages  inquiry,  stimu- 
lates thought,  and  appeals  to  the  mind  and  heart.  Until  quite 
recently,  our  clergy  took  upon  themselves,  in  the  rural  districts, 
almost  the  entire  task  of  educating  the  people  ;  and  on  the  whole, 
notwithstanding  some  individual  cases  of  indifference  and  eccen- 
tricity, they  nobly  fulfilled  their  self-imposed  duty.  The  clergy 
of  the  Greek  Church,  on  the  other  hand,  are  utterly  indifferent 

^  In  Russia,  indeed,  the  rnles  of  the  Mir  often  press  so  hardly  on  absentee 
co-proprietors  as  to  have  almost  the  force  of  positive  law. 


6  PEASANT  LIFE  IN  FRANCE  AND  EUSSIA 

to  education,  of  the  value  of  which  they  have  indeed  but  seldom 
much  personal  experience;  while  the  Catholic  priests,  who  are 
also  in  some  cases  almost  illiterate,  actively  oppose  the  instruction 
of  their  flocks,  regarding  secular  knowledge  as  the  handmaid 
of  infidelity.  The  Greek  and  Roman  Churches  agree  in  exact- 
inw  the  regular  performance  of  certain  ceremonial  offices, 
attendance  at  the  sacrament  ^Wthin  prescribed  intervals,  faithful 
observation  of  the  fasts,  and  conscientious  paymenfof  the  priest's 
dues ;  but  beyond  this  they  seldom  attempt  to  go,  and  leave  the 
general  morality  of  the  people  to  take  care  of  itself.  In  accord- 
ance Avith  these  requirements,  the  peasant's  religion  is  not 
spiritual  but  symbolical ;  he  is  led  to  suppose  that  practice  is  of 
infinitesimal  importance  in  comparison  with  faith,  and  that  even 
the  latter  may  l^e  leniently  dispensed  with,  if  only  he  will  main- 
tain a  decent  appearance  of  belief. 

We  propose  to  briefly  note  a  few  of  the  characteristics  of  the 
peasant's  life  in  three  of  its  most  interesting  aspects  —  his 
relations  to  the  priest,  his  relations  to  the  doctor,  his  relations 
to  the  dead.  In  doing  so,  we  shall  mainly  rely  on  the  testimony  of 
two  most  competent  authorities,  Mr.  Wallace  *  and  Mr.  Hamerton. 
Each  of  these  gentlemen  appears  to  possess  all  the  qualifications 
of  a  trustworthy  observer.  It  is  clear  that  they  were  both  well 
suited  by  previous  training  for  the  task  which  they  attempted,  and 
they  set  about  its  execution  in  a  proper  manner.  Mr.  Wallace 
lived  for  a  considerable  period  in  Russia,  and  Mr.  Hamerton 
in  France.  They  both  attempted  to  enter  into  the  vie  intime 
of  the  peasants  among  whom  they  lived,  and  Avere  to  a  great 
extent  successful  in  acquiring  their  confidence.  They  had  no 
prejudices  to  dispel,  and  no  foregone  conclusions  to  establish. 
Each  of  them  brought  a  keen  mind  and  a  fresh  eye  to  the  work, 
and  so  noted  much  which  would  probably  have  escaped  obser- 
vation or  been  dismissed  as  commonplace  or  absurd  by  a 
permanent  resident.  Lastly,  the  popularity  which  their  books 
have  won  sufficiently  attests  that  Mr.  Wallace  and  Mr.  Hamerton 
are  alike  fortunate  enough  to  possess  the  gift  of  narrating  their 
impressions  in  a  perspicuous,  agreeable  and  interesting  manner. 

We  may  at  once  dismiss  the  prevalent  opinion  that  the  priest, 
either  in  France  or  Russia,  exercises  enormous  influence  over  the 

*  [Now  Sir  D.  M.  Wallace.] 
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minds  and  opinions  of  the  peasantry.  The  estimate  commonly 
entertained  of  the  power  of  the  clergy  is  absurdly  exaggerated. 
We  have  constantly  been  told  within  the  last  few  months  that 
the  Pan-Slavonic  movement  in  Russia  has  been  brought  about 
by  clerical  agitation ;  but  it  may  safely  be  affirmed  that  the 
Russian  clergy  could  never  lead  their  flocks  where  they  had  not 
for  other  reasons  previousl}^  determined  to  follow.  They  may 
impart  a  sanctity  to  a  cause,  or  meet  it  with  a  formidable 
religious  opposition ;  but  it  is  almost  impossible  to  conceive  of 
circumstances  in  which  they  could,  by  their  own  exertions,  produce 
a  national  impulse,  or  direct  its  current  into  an  artificial  channel. 
Superstitious  as  the  muzhik  is,  he  cares  very  little  for  his  priest ; 
and  it  may  be  worth  our  while  to  notice  some  of  the  causes 
which  have  developed  this  indifi"erent  and,  in  some  cases,  actively 
hostile  feeling. 

It  is  to  be  observed  that  in  one  particular  the  Greek  Church 
exactly  reverses  the  policy  of  the  Catholic  in  its  clerical  discipline. 
The  latter  rigidly  enforces  celibacy ;  the  former — at  least  in 
Russia — invariably  prohibits  it  to  the  parochial  clergy.  Every 
priest  is  married  before  he  is  ordained — one  reason  being  because 
he  cannot  be  married  afterwards ;  and  we  are  told  that  it  is  an 
important  part  of  the  bishop's  pastoral  duties  to  provide  him 
with  a  wife,  who  is  usually  the  daughter  of  the  last  incumbent 
of  his  cure.  The  priest  has  frequently  a  large  family,  and  he  is 
always  very  poor.  His  income  is  mainly  derived  from  the 
proceeds  of  his  ministrations,  and  it  is  an  almost  inevitable 
consequence  that  he  regards  them  from  a  somewhat  sordid  point 
of  view.  Hence  he  is  looked  upon  by  his  parishioners  as  a  sort 
of  tax-gatherer,  a  publicanus  of  spiritual  vedigalia.  He  rarely 
preaches  to  them — there  is  no  fee  for  sermons — and,  delightful 
as  the  omission  may  appear  to  those  among  us  who  know  per- 
petual sermons  to  be  a  Aveariness  of  the  flesh,  at  the  same  time 
we  imagine  that  if  our  own  country  parsons  never  occupied  their 
pulpits,  their  moral  influence  over  their  people  would  be  nearly 
as  slight  as  that  of  their  Russian  brethren.  The  reverence  for 
oratorical  power,  and  the  contempt  of  those  who  are  conspicuously 
deficient  in  that  respect,  is  peculiarly  characteristic  of  the  lower 
classes,  and  influences  their  opinion  of  a  man's  general  ability  to 
an  extent  of  which  their  social  superiors  are  seldom  aware.    This 
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resource  is  entirely  neglected  by  the  Greek  Church,  while  the 
parochial  visitations  of  the  clergy — of  which  the  object  is 
frequently  not  to  offer  but  to  obtain  relief — are  very  much  less 
welcome  than  among  ourselves.  We  may  illustrate  this  remark 
by  a  short  extract  from  a  conversation  of  Mr.  Wallace's  with  a 
parish  priest.     The  latter  is  the  speaker : — 

Perhaps  you  liave  heard  that  the  parish  priests  extort  money  from  the 
peasants,  refusing  to  perform  the  rites  of  baptism  or  bui'ial  until  a  consider- 
able sum  has  been  paid.^  It  is  only  too  true  :  but  who  is  to  blame  '.*  The 
priest  must  live  and  bring  up  his  family  ;  and  you  cannot  imagine  the 
humiliations  to  which  he  has  to  submit  in  order  to  gain  a  scanty  pittance. 
I  know  it  by  experience.  When  I  make  the  periodical  visitation,  I  can  see 
that  the  peasants  grudge  every  handful  of  rye  and  every  egg  that  they  give 
me.  I  can  overhear  their  sneers  as  I  go  away,  and  I  know  they  have  many 
sayings,  such  as,  "The  priest  takes  from  the  living  and  from  the  dead." 
Many  of  them  fasten  their  doors,  pretending  to  be  away  from  home,  and  do 
not  even  take  the  precaution  of  keeping  silent  till  I  am  out  of  hearing.- 

Still  more  weighty  is  the  testimony  of  a  semi-official  report 
addressed  by  M.  Melnikof  to  the  Grand  Duke  Constantine. 
" The  people,"  we  read,  "do  not  respect  the  clergy,  but  perse- 
cute them  with  derision  and  reproaches,  and  feel  them  to  be  a 
burden.  In  nearly  all  the  popular  comic  stories,  the  priest,  his 
wife,  or  his  Lbourer  is  held  up  to  ridicule ;  and  in  all  the  pro- 
verbs and  popular  sayings,  where  the  clergy  are  mentioned,  it  is 
always  with  derision.  The  people  shun  the  clergy,  and  have 
recourse  to  them  not  from  the  inner  impulse  of  conscience,  but 
from  necessity."  ' 

Neither  can  it  be  asserted  that  this  unfriendly  and  suspicious 
attitude  is  altogether  without  excuse.  The  clergy  are  often 
driven  to  the  most  discreditable  devices  in  order  to  earn  a  meagre 
income.  Dissent,  so  far  from  being  cruelly  persecuted,  as  in 
England  is  commonly  supposed,  is  nearly  always  tolerated  and 
ignored,  provided  only  the  dissenters  pay  the  priest's  dues  with 

^  These  sources  of  income  are  professionally  known  in  France  as  casiiel.  The 
French  priest,  being  a  bachelor,  often  exhibits  a  generosity  in  which  his  married 
ccmfrhre,  cannot  indulge.  "  But  you  have  a  good  casnel,"  some  one  remarked  to  a 
poor  and  worthy  cure.  "You  have  a  populous  parish,  with  plenty  of  funerals." 
"Alas  !  "  he  answered,  "it  is  true  enough  that  there  are  plenty  of  funerals  in  my 
parish  ;  but  how  can  I  charge  burial  fees  to  poor  widows  and  orphans  who  have 
nothing  left  to  live  upon  ? "  {Round  my  House,  pp.  339,  340). 

-  Russia,  vol.  i.  pp.  85,  86. 

'  Ibid.  pp.  87,  88. 
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orthodox  punctuality.  "  The  parish  priest,"  says  Mr.  Wallace, 
"  pays  attention  to  apostasy  only  when  it  diminishes  his  annual 
revenues,  and  this  can  be  easily  avoided  by  the  apostates  paying 
a  small  yearly  sum."  ^  We  also  learn  that  false  certificates  of 
participation  in  the  Eucharist  are  commonly  given,  "for  value 
received,"  to  the  careless  and  unorthodox.  Altogether,  we  can 
scarcely  feel  much  surprised  that  scant  honour  is  paid  to  the 
ministers  of  a  Church  which  is  so  flagrantly  turned  into  a  house 
of  merchandise. 

We  must  also  here  take  into  account  the  crude  religious  con- 
ceptions of  the  Russian  peasant.  We  have  said  that  his  notions 
of  the  divine  are  rather  symbolical  than  spiritual.  Religion  with 
him,  as  Mr.  Wallace  well  puts  it,  is  "  a  mass  of  mysterious  rites, 
which  have  a  secret  magical  power  of  averting  evil  in  this  world 
and  securing  felicity  in  the  next."  A  nmzliih  who  has  broken 
every  commandment  in  the  Decalogue  feels  no  qualms  of  con- 
science on  his  dying  bed,  provided  that  he  has  been  baptised, 
that  he  has  faithfully  observed  all  days  of  fasting,  and  annually 
partaken  of  the  Holy  Sacrament.  Thus  we  hear  of  a  robber 
who  Avaylays  and  murders  a  traveller,  but  refrains  from  eating 
a  bit  of  meat  he  finds  in  his  victim's  cart  because  it  happens  to 
be  a  fast-day.  Mr.  Wallace  tells  other  stories  of  ruffians  who, 
while  planning  and  perpetrating  crimes  of  the  grossest  descrip- 
tion, such  as  murder  and  sacrilege,  took  the  precaution  of 
enlisting  the  aid  of  their  patron  saint !  The  general  character 
of  this  religion  is  well  illustrated  by  the  readiness  with  which 
it  was  adopted  by  many  of  the  Finnish  tribes,  whose  own 
worship  was  of  a  distinctly  Pagan  kind.  When  first  they  came 
into  contact  with  the  Russians,  they  did  not  feel  the  slightest 
objection  to  adding  another  deity  or  two  to  their  calendar,  and 
sometimes  when  their  own  spells  proved  inefficacious  the  happy 
thought  occurred  to  them  that  a  prayer  to  St.  Nicholas  might 
serve  their  turn.  On  the  other  hand,  we  hear  of  a  Russian  who, 
being  seriously  ill,  sacrificed  a  foal  to  the  Virgin  !  A  principle 
of  religious  reciprocity  and  mutual  accommodation  was  in  short 
established. 

Let  us  now  for  a  moment  consider,  for  purposes  of  com- 
parison, the  relations  of  the  French  peasants  and  their  clergy. 
^  Russia,  vol.  i.  p.  245.     Cf.  also  p.  89,  and  vol.  ii.  pp.  10,  11. 
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Mr.  Hamerton  describes  the  peasant  as  being  intellectually 
dependent  on  two  great  authorities,  the  authority  of  Tradition 
and  the  authority  of  Rumour.  If  a  peasant  wishes  to  enunciate 
a  proposition  in  which  he  implicitly  believes,  he  will  begin  by  using 
one  of  two  formulae,  either  les  ancients  disent  que,  etc.,  or  on  dit 
maintenant  que,  etc.  Now  the  rumour — almost  always  ludicrously 
incorrect — is  that  of  the  market-place,  and  the  tradition  is  that 
of  their  ancestors  ;  and  neither  rumour  nor  tradition  have  much 
connection  with  the  Church.  It  is  only  fair  to  say  that  the 
French  priest,  whose  frugal  life  knows  but  few  wants,  and  who 
is  partially  paid  by  the  State,  is  not  felt  by  the  peasantry  to  be 
an  oppi^essive  burden.  In  consequence,  the  latter  seldom  evince 
any  active  dislike  to  the  clergy,  Avhose  many  good  qualities  are 
often  highly  appreciated.  The  priest,  in  fact,  frequently  inspires 
an  affectionate  regard,  but  he  does  not  guide  the  secular  action  or 
the  political  opinions  of  his  flock.  The  following  passage  from 
Mr.  Hamerton's  work  furnishes  a  remarkably  close  parallel 
to  those  observations  of  Mr.  Wallace  of  which  we  have  given 
the  substance : — 

English  people  faucy  that  the  minds  of  the  French  peasantry  are  entirely 
in  the  hands  of  the  Roman  Catholic  clergy,  but  this  is  very  far  from  being 
true  ;  the  peasant  mind  seems  to  be  almost  entirely  self-poised,  self-centred, 
and  to  exist  according  to  some  laws  of  its  own  being,  which  for  us  are  so 
obscure  as  to  be  almost  inscrutable.  I  have  often  talked  with  priests  on  this 
subject,  and  they  tell  me  that  they  are  utterly  powerless  against  the  rumours 
which  are  the  news  of  the  peasantry.  An  excellent  instance  of  this  is  the 
succession  of  notions,  unfavourable  to  the  Pope  and  to  the  whole  priesthood, 
which  pervaded  the  French  peasantry  some  years  ago.  Evidently  the  priests 
did  not  set  these  notions  in  circulation,  and  they  were  as  unable  to  contend 
against  them  as  if  they  had  been  part  of  the  phenomena  of  the  weather. 
During  the  Franco-German  war,  the  priests  were  universally  believed  by  the 
peasantry  to  be  agents  of  the  Prussian  Government,  and  whenever  any  priest 
tried  to  collect  a  little  money  for  parochial  purposes,  it  was  believed  that  he 
sent  it  to  Prussia  (p.  213). 

When  the  late  Emperor  occupied  Rome  with  French  troops, 
the  peasants  had  a  theory  that  the  Pope  was  aspiring  to  the 
French  throne,  and  that  the  expedition  was  sent  to  check  his 
aggressive  projects.  The  peasant,  we  are  elsewhere  informed, 
is  scarcely  yet  aware  of  the  unification  of  Italy ;  he  still  regards 
the  Pope  as  a  temporal  sovereign,  commanding  vast  military 
resources,  and  always  likely  to  invade  France.     With  such  ideas 
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teeming  in  his  head,  it  is  scarcely  likely  that  the  peasant  should 
pay  much  heed  to  the  expressed  wishes  of  the  Pope's  emissaries. 
"You  may  go,"  says  Mr.  Hamerton,  "into  remote  places  among 
the  hills,  where  priest  and  noble  may  be  supposed  to  rule 
absolutely,  and  yet  find  the  peasant  voting  in  opposition  to  them." 
He  gives  more  than  one  striking  instance  of  this  remarkable 
fact.  The  independence  of  the  peasantry  is  indeed  sufficiently 
indicated  by  the  circumstance  that,  while  the  nobility  and  clergy 
of  the  country  are  generally  Legitimist  and  invariably  anti- 
Republican  in  sentiment,  the  jjeasants,  unless  sufficient  official 
pressure  is  brought  to  bear  upon  them,  almost  always  elect 
Republican  candidates,  while,  among  the  other  claimants  of 
their  suffrages,  they  exhibit  a  decided  preference  for  the 
Bonapartists.  This  fact  probably  in  some  measure  accounts  for 
the  prima  facie  strange  preponderance  of  Bonapartist  candidates 
among  the  supporters  of  the  Due  de  Broglie  at  the  recent 
elections.  The  late  Ministry  was  not  specially  Imperialistic  in 
composition,  Ijut  it  seemed  to  consider  that  in  most  districts  its 
only  chance  of  obtaining  success  was  by  "  running "  politicians 
of  that  hue. 

With  regard  to  the  ceremonial  element  of  religion,  it  is  nearly 
as  prominent  in  France  as  in  Russia.  The  men,  it  is  true,  are 
not  quite  so  particular  about  the  fasts ;  but  the  religious  feelings 
of  their  wives,  coinciding  in  this  point  with  their  economical 
habits,  generally  preserve  them  from  any  heinous  laxity.  We 
hear  indeed  of  one  peasant,  seventy-two  years  of  age  and  in 
weak  health,  for  whom,  towards  the  end  of  Lent,  the  cravings  of 
the  flesh  became  too  strong.  A  pig  had  been  killed  for  the 
Easter  feast,  and  the  old  fellow  ventured  to  cut  a  slice  of  bacon, 
fry  and  eat  it,  in  anticipation  of  the  coming  festival.  The 
penalty,  however,  was  swift  to  follow,  in  the  shape  of  a  severe 
conjugal  objurgation.  "Not  only,"  exclaimed  his  indignant 
spouse,  "  are  you  breaking  Lent  now,  but  you  have  broken  it  all 
along,  for  every  day  you  have  cooked  in  the  ashes  two  eggs  for 
your  dinner,  and  it  is  astonishing  to  hear  you  complain  of  weak- 
ness after  such  shameless  gormandising  as  that ! " 

The  French  peasant,  too,  is  not  behind  the  Russian  in  super- 
stition. He  places  more  faith  in  spells  than  in  either  priest 
or  doctor.      "What  the   peasants   really  do   believe  in,"  says 
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Mr.  Hamerton,  "  is  not  science  of  any  kind,  but  magic  and  super- 
stitious prayers.  Their  idea  of  prayer  and  of  all  religion  is,  in 
fact,  very  closely  connected  with  magic.  They  have  full  faith 
in  sorcery  and  in  the  power  of  combating  evil  by  special 
prayers — special  forms  of  words  which  make  you  safe  if  you 
know  them  accurately,  when,  without  the  knowledge  of  the  form, 
you  are  helpless  against  the  evil.  This  is  so  very  particularly 
with  regard  to  burns  and  dislocated  limbs.  It  is  believed,  for 
instance,  that  such  an  old  woman  knows  a  special  prayer  which 
will  cure  a  burn  or  make  a  set  limb  go  on  favourably ;  and  when 
such  a  belief  becomes  current,  the  person  who  knows  the  prayer 
is  in  great  request,  but  keeps  the  prayer  itself  a  secret.  The 
idea  is  that  there  are  prayers  for  every  kind  of  evil,  which 
would  be  perfectly  efficacious  if  one  only  knew  them.  It  is 
plain  that  the  notion  is  more  nearly  allied  to  magic  than  to 
Christianity"  (p.  253).  The  Christian  rites  and  sacraments 
themselves  are  practically  regarded  as  so  many  spells.  Until  a 
child  is  baptised  the  peasant  maintains  the  strictest  reserve  as  to 
its  existence,  in  fact  regards  it  as  a  mere  animal  without  human 
attributes.  Among  other  curious  customs,  the  women  regularly 
read  the  Gospel  to  the  bees  on  the  Feast  of  the  Purification, 
carrying  a  lighted  taper  in  their  hands.  There  is  a  general 
belief  that  the  cattle  are  in  the  habit  of  conversing  on  Christmas 
night  at  the  time  of  midnight  mass ;  but  curiosity  as  to  the 
subject  of  their  conversation  is  highly  indiscreet,  and  has  been 
known  to  produce  consequences  nearly  as  painful  as  those  which 
befell  Peeping  Tom  of  Coventry.  The  priests,  far  from  combat- 
ing these  superstitions,  usually  encourage  them,  regarding  them 
as  a  powerful  instrument  for  their  own  purposes.  They  profess 
to  have  the  power  of  counteracting  sorcery,  blessing  sprigs  of 
boxwood  with  that  view.  The  annual  "  blessing  of  the  fields  " 
is  one  of  the  most  striking  of  their  ceremonial  offices,  and  is 
graphically  described  by  Mr.  Hamerton.  A  railway,  too,  is  not 
held  to  be  properly  opened,  or  likely  to  yield  a  fair  dividend  to 
the  shareholders,  unless  the  bishop  comes  with  his  priests, 
mounts  the  locomotive,  and  hallows  the  permanent  way  with 
his  episcopal  benediction. 

We  have  dwelt  so  long  on  the  relation  of  the  peasant  to  the 
priest,  that  we  have  little  space  in  which  to  speak  of  his  attitude 
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to  the  doctor.  It  may  be  most  succinctly  described  as  a  stolid, 
too  often  a  fatal,  fatalism.  The  peasant  has  no  belief  in,  or 
comprehension  of,  medical  science ;  spells  and  magic  perhaps 
may  ease  or  cure  the  sufferer,  but  his  time  for  paying  the  debt 
of  mortality  either  has  or  has  not  arrived.  If  not,  he  will  in  due 
course  recover ;  while,  if  he  is  to  die,  what  profits  it  to  spend 
francs  or  roubles  in  a  useless  struggle  against  nature's  laws? 
As  the  supply  of  skilled  advice  is  naturally  proportioned  to  the 
demand,  the  traveller  in  Russia  "  must  make  up  his  mind  to  be 
always  in  good  health  and,  in  case  of  illness,  to  dispense  with 
regular  medical  attendance."  In  some  Russian  villages  a  Feld- 
sher  is  to  be  found — often  an  old  soldier  who  has  seen  something 
of  medical  practice  in  the  military  hospitals,  and  who  receives 
a  small  stipend  from  the  State  on  condition  of  giving  gratuitous 
advice  to  the  peasants.  The  muzhik  has  no  objection  to  taking 
medicine  at  the  Czar's  expense.  "What  he  believes  in,"  said 
a  Feldsher  to  Mr.  Wallace,  "is  something  with  a  very  bad 
taste  and  lots  of  it.  That  is  his  idea  of  a  medicine ;  and  he 
thinks  that  the  more  he  takes  the  better  chance  he  has  of  getting 
well."  The  Feldsher  sometimes  finds  a  popular  rival  in  a 
Znakharka,  an  old  woman  who  is  looked  upon  as  a  sort  of  witch, 
and  whose  herbs  and  charms  are  supposed  to  be  extremely 
effective.  The  Znakharka  often  possesses  some  real  knowledge 
of  the  properties  of  the  former,  and  abuses  her  experience  for 
illicit  purposes.  When  an  epidemic  breaks  out  in  a  Russian 
village,  and  the  Feldsher  is  powerless  to  aid,  the  inhabitants  still 
resort  to  rites  and  incantations,  and  endeavour  by  processions, 
with  icons  at  their  head,  to  avert  the  plague.  But  superstition 
of  this  kind  seems  to  be  dying  out,  and  the  peasant  will  probably 
learn  to  respect  the  doctor  before  he  learns  to  revere  the  priest. 

The  French  peasantry  are  at  least  equally  averse  to  consulting 
a  medical  practitioner.  We  hear  of  one  woman  who  actually 
did  go  and  obtain  a  prescription  for  her  husband.  She  refused, 
however,  to  have  it  made  up  unless  the  doctor  would  guarantee 
his  recovery,  "because,"  she  added,  "if  he  is  to  die  after  all,  it 
will  be  of  no  use  to  spend  five  francs  in  medicine."  On  the 
other  hand,  a  previous  quotation  from  Mr.  Hamerton  will  have 
shown  that  the  Znakharka  has  her  counterpart  in  France.  When 
a  peasant  will  not  apply  to  a  doctor,  he  will  go  many  a  mile  to 
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fetch  a  beldame  qui  suit  une  prihe.  The  rustic  ideas  of  medical 
treatment  would  be  ludicrous  if  their  effects  were  not  so  deadly. 
Wine  is  regarded  as  an  almost  universal  specific.  It  is  adminis- 
tered liberally,  says  Mr.  Hamerton,  "in  all  cases  of  disease,  even 
in  the  most  violent  fevers — with  what  effect  may  be  imagined. 
His  (the  peasant's)  way  of  treating  a  bad  cold  is  to  put  a  tallow 
candle  into  a  quart  of  red  wine,  and  boil  till  the  tallow  melts, 
after  which  tallow  and  Avine  are  stirred  up  together  and  swallowed 
by  the  unhappy  patient.  For  intermittent  fever  he  beats  up 
eggs  with  soot  from  the  chimney.  To  cure  the  measles  he  gives 
hot  wine  with  pepper  and  honey.  Whenever  any  one  is  ill,  no 
matter  from  what  cause,  hot  wine  is  at  once  administered."  He 
cites  many  other  instances  of  the  extraordinary  ignorance  of  the 
peasants  in  these  matters.  In  the  case  of  a  woman  affected  with 
paralysis,  her  friends  obtained  an  embrocation  and  a  draught 
from  the  nearest  chemist.  They  then  "rubbed  her  with  the 
potion,  and  made  her  swallow  the  liniment,  to  her  great  internal 
inconvenience."  Another  man  bought  some  prepared  mustard 
plasters  for  his  wife,  and  forced  her  to  swallow  them.  In  a  third 
case,  a  woman  suffering  from  some  internal  disorder  took  certain 
remedies  which  had  been  given  to  her  mother  for  varicose  veins, 
"so  that  they  might  not  be  lost."  The  doctors  unanimously 
declare  that  it  is  no  use  to  give  advice  to  the  peasantry,  whose 
guiding  principle  seems  to  be  laissez-faire — of  which  laissez-aller 
is  the  usual  corollary — tempered  by  a  good  deal  of  wine  and  a 
little  witchcraft. 

Let  us  conclude  by  noticing  a  curious  instance  of  Pagan 
"  survival "  in  some  of  the  rural  customs  with  regard  to  the  dead. 
We  learn  from  Mr.  Hamerton  that  the  French  peasant  never 
omits  to  place  a  coin  in  the  dead  man's  hand,  a  custom  which 
must  doubtless  be  regarded  as  an  unconscious  reminiscence  of 
Charon's  vav'\.o<;,  the  fee  for  which  the  infernal  boatman  looked. 
Still  more  interesting  are  the  traces  we  find  of  a  yet  more  ancient 
theory — that  of  the  life  after  death  within  the  tomb.  M.  de 
Coulanges,  in  his  valuable  monograph  on  La  Cite  Antique,  has 
shown  how  deeply  the  life  of  the  ancient  Aryan  family  in  India, 
Greece,  and  Eome,  was  affected  by  this  conception,  and  how 
solemn  was  the  duty  of  offering  the  dead  ancestor  le  repas  funbbre. 
He  thus  describes  its  character  : — 
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L'etre  qui  vivait  sous  la  terre  n'etait  pas  assez  degage  de  I'humanite  pour 
n'avoir  pas  besoin  de  nourriture.  Aussi  a  certains  jours  de  rannee  portait-on 
un  repas  a  chaque  tombeau.  Ovide  et  Vergile  nous  ont  donne  la  description 
de  cette  ceremonie  dont  I'usage  s'etait  conserve  intact  jusqu'a  leur  epoque, 
quoique  les  croyances  se  fussent  deja  transformees.  lis  nous  montrent  qu'on 
entourait  le  tombeau  de  vastes  guirlandes  d'herbes  et  de  fleurs,  qu'on  y 
pla9ait  des  gateaux,  des  fruits,  du  sel,  et  qu'on  y  versait  du  lait,  du  vin, 
quelquefois  le  sang  d'lme  victime.  On  se  tromperait  beaucoup  si  Ton  croyait 
que  ce  repas  funebre  n'etait  qu'une  sorts  de  commemoration.  La  nourriture 
que  la  famille  apportait,  etait  reellement  pour  le  mort,  exclusivement  pour 
lui.  Ce  qui  le  prouve,  c'est  que  le  lait  et  le  vin  etaient  repandus  surla  terre 
du  tombeau  ;  qu'uu  trou  etait  creuse  pour  faire  parvenir  les  aliments  solides 
jusqu'au  mort ;  que,  si  Ton  immolait  une  victime,  toutes  les  chairesen  etaient 
briilees  pour  qu'aucun  vivant  n'en  eiit  sa  part  .  .  .  qu'enfin,  en  se  retirant 
on  avait  grand  soin  de  laisser  i;n  peu  de  lait  et  quelques  gateaux  dans  les 
vases,  et  qu'il  y  avait  grande  imjjiete  a  ce  qu'un  vivant  toucliat  a  cette  petite 
provision  destinee  aux  besoins  du  mort. 

M.  de  Coulanges  proceeds  to  show  that  pubHc  opinion  com- 
pelled the  recognition  of  the  funeral  feast,  or  sraddha,  by  the 
laws  of  Manu,  notwithstanding  its  obvious  inconsistency  with  the 
Brahminical  religion  : — 

Le  Hindou  devait  procurer  aux  manes  le  repas  qu'on  appelait  sraddha. 
"  Que  le  maitre  de  maison  fassele  sraddha  avec  du  riz,  du  lait,  des  racines,  des 
fruits,  alin  d'attirer  sur  lui  la  bienveillance  des  manes."  .  .  .  "Lorsque  le 
sraddha  est  fait  suivant  les  rites,  les  ancetres  de  celui  qui  offre  le  repas  eprou- 
vent  une  satisfaction  inalterable,"  ^ 

The  vitality  of  this  custom  is  certainly  one  of  the  most  extra- 
ordinary facts  in  sociology.  We  know  that  it  still  existed  at 
Eome  in  the  most  sceptical  period,  in  the  latter  days  of  the 
Eepublic  and  in  the  first  century  of  the  Empire,  although  Ovid 
and  Martial  complain  of  the  mean  and  shabby  tribute  which  was 
often  offered  to  the  eponymous  progenitor.  It  appears  to  be 
able  not  only  to  survive  scepticism,  but  to  exist  in  ages  and 
countries  in  which  a  religion  is  professed  which  would  seem 
directly  to  exclude  such  worship.  The  people  of  Ceylon,  for 
instance,  have  long  been  Buddhists,  and  the  mystic  system  of 
Buddhism  really  acknowledges  no  deity  at  all.  And  yet  we 
were  informed  the  other  day  by  a  Cingalee  that  vestiges  of  this 
custom  are  still  to  be  found  in  his  country.  If  the  dead  disturb 
the  living,  they  are  soothed  by  an  offering  of  some  dainty,  gene- 
rally of  something  of  which  they  had  been  particularly  fond  in 
1  See  Laics  of  .Manu,  i.  95  ;  iii.  82,  122,  127,  146,  189,  274. 
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life.  Our  informant  mentioned  as  within  his  own  knowledge  the 
case  of  a  woman  whose  deceased  husband  appeared  to  her  in  a 
dream,  with  a  melancholy  expression  in  his  eyes,  and  a  pipe 
in  his  mouth.  The  next  day  she  proceeded  to  spread  tobacco 
on  his  tomb,  and  distribute  a  supply  of  the  fragrant  weed  to 
the  poor,  firmly  believing  that  her  liberality  would  be  equally 
appreciated  by  the  living  and  the  dead  recipients. 

Mr.  Wallace,  who,  for  all  that  appears  in  his  work,  had  never 
heard  of  the  Parentalia,  testifies  to  the  existence  of  a  similar 
survival  among  the  nominally  Christian  Finns  of  Northern 
Eussia  : — 

Their  religious  ceremonies  have  no  hidden,  mystical  signification,  and 
are  for  the  most  part  rather  magical  rites  for  averting  the  .influence  of 
malicious  spiiits  or  freeing  themselves  from  the  unwelcome  visits  of  their 
departed  relatives.  For  this  latter  purpose  many,  even  of  those  who  are 
officially  Christians,  proceed  at  stated  seasons  to  the  graveyards,  and  place 
an  abundant  supply  of  cooked  food  on  the  graves  of  their  relations  who  have 
recently  died,  requesting  the  departed  to  accept  this  meal,  and  not  to  return 
to  their  old  homes,  where  their  presence  is  no  longer  desired.  The  custom  is 
believed  to  have  a  powerful  influence  in  preventing  the  dead  from  wandering 
about  at  night  and  frightening  the  living.  If  it  be  true,  as  I  am  inclined  to 
believe,  that  tombstones  were  originally  used  for  keeping  the  dead  in  their 
graves,  then  it  must  be  admitted  that  in  the  matter  of  "  laying  "  ghosts  the 
Finns  have  shown  themselves  much  more  humane  than  other  races  (vol.  i. 
p.  234). 

Lastly,  in  France  we  learn  that  the  peasants  are  in  the  habit 
of  putting  flowers  into  a  child's  coffin,  the  reason  they  assign 
being  that  it  must  have  something  to  play  with.  It  may  well 
be  doubted  whether  any  other  explanation  than  that  of  a  Pagan 
survival  can  be  given  of  our  own  touching  and  poetical  custom  of 
spreading  flowers  and  garlands  on  the  coffin  and  grave  of  the 
departed. 

Our  object  in  this  paper  has  simply  been  to  place  before  our 
readers  a  few  facts  which  appear  to  be  deserving  of  attention. 
For  the  present,  we  have  neither  space  nor  leisure  to  attempt  an 
estimate  of  their  precise  significance.  We  will  only  venture  to 
ask  a  single  question.  Enough  has  been  said  to  show  that  the 
common  opinion  that  the  clergy  are  extremely  influential  among 
the  peasants  is,  at  all  events  as  far  as  concerns  two  of  the  most 
important  countries  in  Europe,  without  substantial  foundation. 
Where,  then,  is  their  influence,  and  what  is  to  be  the  future 
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sphere  of  the  authority  of  religion  1  Not,  assuredly,  the  world 
of  fashion.  Not,  if  one-tenth  of  what  we  hear  of  the  divorce  of 
the  religious  from  the  intellectual  life  is  even  approximately  true 
— not  the  world  of  intellect.  Scarcely  among  the  operatives  and 
artisans,  the  working-classes  in  large  towns.  Not  even,  as  it 
now  appears,  among  the  rural  populations.  Whom  does  the 
Church  hope  to  rally  to  her  side  ?  In  the  great  battle  which,  on 
the  Continent,  in  Germany,  in  France,  even  in  Italy,  has  now 
begun,  and  in  which  England  must  before  long  play  her  part,  in 
that  sharp  struggle  which  the  civil  power,  supported  by  the  con- 
victions of  the  laity,  has  to  wage  with  the  pretensions  of  the 
ecclesiastical  hierarchy — a  struggle  which  some  anticipate  with 
terror  as  the  beginning  of  the  end,  and  which  others  hail  as  the 
beginning  of  a  new  era  in  the  history  of  civilisation  and  the 
emancipation  of  mankind — on  what  social  forces  does  the  Church 
rely  for  aid  1  what  class  is  there  to  which,  when,  in  the  hour  of 
stress,  she  appeals  for  help,  she  will  not  appeal  in  vain  ?  * 

*  [A  partial  answer  to  this  question  may  be  found  in  the  pages  of  a  recently 
Ijublished  book :  Lettres  d'un  Gur6  de  Campagne,  par  Ives  Le  Querdec.  Paris, 
1896.] 
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We  fear  that  by  attempting,  within  the  limits  of  a  single  article, 
to  examine  some  of  the  leading  features  in  the  works  of  which 
the  titles  are  recited  above,  we  are  necessarily  laying  ourselves 
open  either  to  a  charge  of  ostentation  or  to  an  imputation  of 
levity.  We  have  no  wish  to  be  ostentatious,  and  the  subject 
which  we  propose  to  treat  is  certainly  not  one  to  be  lightly 
approached ;  but  it  appears  to  be  not  impossible,  and  if  possible 
most  desirable,  by  comparing  the  views  expressed  by  the  greatest 
of  ancient  writers  and  thinkers  on  the  nature,  origin  and  history 
of  some  of  the  most  important  institutions  of  civilised  society, 
with  the  conclusions  of  modern  inquiry  in  the  same  department, 
to  call  attention  to  a  most  interesting  subject,  and  one  which 
promises  to  repay  investigation  with  the  most  valuable  results. 
The  science  which,  despite  Mr.  Freeman's  protest,  and  in  spite 
of  the  circumstance  that  Mr.  Herbert  Spencer  has  employed  the 
same  word  from  a  somewhat  different  point  of  vieAV,  most  persons 
will  probably  be  satisfied  to  describe  as  "sociology,"  basin  recent 
*    Westminster  Revieic,  July  1879. 
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years  made  rapid  i^rogress.  By  its  agency  we  have  learnt  to 
perceive  the  significance  of  facts  otherwise  devoid  of  import; 
customs  and  ceremonies,  signs  and  symbols,  apparently  inexpli- 
cable or  frivolous,  have  been  traced  to  an  origin  often  far  from 
trivial ;  institutions  which  in  one  country  have  degenerated  into 
empty  "  survivals  "  have,  for  the  first  time,  been  duly  appreciated 
on  the  discovery  that  in  another  country,  perhaps  in  a  less 
developed  state  of  civilisation,  they  exercise  an  organic  social 
force ;  and  the  comparative  method  of  inquiry  here,  as  in  every 
other  province  to  which  it  has  been  applied,  has  reduced 
apparent  confusion  to  order  and  proportion,  and  shed  a  new  light 
on  much  which  has  hitherto  been  wrongly  explained,  or  at  best 
imperfectly  understood.  But,  while  these  investigations  are 
being  diligently  and  successfully  prosecuted  by  a  limited  number 
of  students,  delusions,  often  most  pernicious  in  their  tendencies 
and  efi"ects,  which  the  most  elementary  knowledge  of  sociology 
would  effectually  dispel,  appear  to  flourish  with  undiminished 
vigour.  Such  being  our  feeling,  we  can  scarcely  hope,  within 
the  narrow  limits  of  space  to  which  we  are  confined,  to  shed 
much  new  light  on  a  subject  at  present  far  from  exhausted ;  our 
object  will  be  fully  attained  if,  by  means  of  this  article,  the  know- 
ledge of  facts  already  firmly  established  is  more  widely  diffused, 
and  their  important  bearing  on  many  of  the  great  and  com- 
plicated questions  of  modern  civilisation  more  generally  perceived. 
Mr.  Charles  Austin  is  said,^  some  years  ago,  to  have  expressed 
an  opinion  that  the  course  of  study  required  by  the  University 
of  Oxford  from  candidates  for  Classical  Honours  would  be 
quite  perfect  if  the  study  of  the  Politics  of  Aristotle  were  made 
compulsory.  We  are  not  altogether  sure,  from  Avhat  we  have 
ourselves  heard  of  the  course  of  reading  for  "Greats,"  that  we 
can  endorse  this  almost  unqualified  approbation ;  but  the  one 
condition  w^hich  Mr,  Austin  considered  wanting  at  Oxford  has 
recently  been  fulfilled  at  Cambridge.  A  very  minute  acquaint- 
ance with  both  the  language  and  the  subject  matter  of  this  great 
work  has  recently  been  expected  from  candidates  for  the  Classical 
Tripos ;  while,  in  the  newly-established  Historical  Tripos,  which 
promises  in  time  to  attract  a  large  proportion  of  the  ablest  men, 
the  Politics  has  judiciously  been  selected  as  a  leading  subject  of 
^  See  Fortnvjhthj  Review,  March  1875. 
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examination.  On  the  whole,  there  is  fair  reason  to  expect  that 
the  next  few  years  may  witness,  at  all  events  at  Cambridge,  a 
great  revival  of  interest  in  one  of  the  masterpieces  of  antiquity, 
in  a  work  which  may  be  characterised,  without  extravagance,  as 
a  possession  for  all  time,  fully  worthy  of  comparison  in  permanent 
value  and  interest  with  the  great  history  which  was  thus  justly 
described  by  its  own  author.  The  comparative  neglect  which 
has  been  the  undeserved  fate  of  the  Politics  would,  indeed,  be 
quite  inexplicable  were  it  not  partially  accounted  for  by  the  fact 
that,  while  the  language  and  connection  is  often,  even  for  Aris- 
totle, exceptionally  difficult  and  obscure,  no  critical  and  exegetical 
commentary  of  real  merit  has  ever  been  published  in  the  English 
language.  That  this  should  be  the  case  is  not  to  the  credit  of 
our  Universities,  and  particularly  of  that  University  which  is 
popularly  regarded  as  specially  devoted  to  the  study  and  exposi- 
tion of  Aristotle ;  and  we  earnestly  trust  that  a  want  long  and 
increasingly  felt  may  shortly  be  supplied.*  There  are  many 
minds  to  which  the  study  of  political  is  more  attractive  than 
that  of  mental  philosophy ;  and  Aristotle  himself  regarded 
politics  as  in  some  sort  the  master-science,  round  which  all  the 
other  branches  of  inquiry  were  grouped.  Ethics,  he  explains, 
at  the  very  outset  of  his  moral  treatise,  is  to  be  regarded  as  a 
sort  of  politics,^  while  the  function  of  the  art  or  faculty  of 
rhetoric  is  entirely  ministerial  and  subordinate.  No  error  could 
be  more  serious  than  to  suppose  that,  because  our  views  on 
political  science  are  based  on  a  more  enlarged  experience,  the 
observations  and  conclusions  of  Aristotle  have  lost  their  practical 
utility  ;  and  those  who  disparage  the  value  of  his  Politics,  because 
of  their  alleged  "  parochial  "  character,  strangely  underrate  their 
real  significance.  A  more  respectful  and  discriminating  study 
of  the  work  would,  we  feel  sure,  convince  them  that  great 
minuteness  of  detail  in  investigation,  if  not  essential  to,  is  at 
least  not  inconsistent  with,  a  profound  and  philosophical  insight 
into  principles.  The  real  error  of  Aristotle — if  we  may  venture 
to  use  such  a  word  of  such  a  master — is  of  another  kind,  and  one 

*  [A  footnote  to  this  essay,  when  published  in  1879,  here  referred  to  the  fact 
that  nearly  twenty  years  had  elapsed  since  the  Clarendon  Press  had  first  advertised 
Mr.  W.  L.  Newman's  edition  of  the  Politics  as  "in  preparation."  I  am  glad  to 
observe  that  vols.  iii.  and  iv.,  completing  the  work,  are  now  (1899)  announced  as 
"in  the  press."] 

^  iroXiTiKT]  Ttj  oDcra. — Eth.  i.  1. 
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into  which,  considering  the  political  circumstances  in  which  he 
wrote,  he  could  scarcely  fail  to  fall.  If  he  considered,  as  he 
appears  to  have  considered,  that  experience  had  completed  its 
work,  and  that  nothing  remained  to  be  done  but  to  apply  the 
inductive  method  of  inquiry  to  the  results  of  previous,  contem- 
porary, and  personal  observation,  he  was  undoubtedly  wrong ;  but 
we  may  add  that  if  he  had  not  made  this  erroneous  supposition 
we  should  probably  have  lost  the  benefit  of  his  most  valuable  and 
fruitful  treatise.  He  seems  to  have  considered  that  the  Greek  city 
— the  TToX-t? — was  the  ultimate  point  of  social  development ;  the 
idea  of  the  nation  was  produced  at  a  later  period  and  on  a  very 
different  soil.  We  may  at  least  rejoice  that  he  has  transmitted 
to  us  a  philosophical  and,  from  his  own  point  of  view,  an  adequate 
account  of  one  of  the  principal  stages  in  Aryan  civilisation. 

We  are  glad  to  feel  assured  that  it  is  no  longer  necessary  to 
direct  the  attention  of  the  student  of  comparative  sociology  to 
the  works  of  Sir  Henry  Maine.  The  impetus  which  in  recent 
years  has  been  given  to  scientific  inquiry  in  this  department  is 
in  great  measure  due  to  his  influence  and  example.  It  would 
be  difficult  to  over-estimate  the  value  of  his  researches  into  some 
of  the  most  interesting  questions  of  history  and  jurisprudence,  or 
of  the  suggestions  which  he  has  promulgated  as  to  the  nature  and 
origin  of  some  of  our  principal  institutions — legal,  social  and 
political.  His  writings  are  at  once  philosophical  in  their  spirit 
and  method,  and  popular  in  their  lucidity  and  grace  of  form ; 
and,  while  he  is  always  ready  to  acknowledge  obligations  to  the 
labours  of  German  and  other  writers,  whose  works,  but  for  his 
intervention,  would  probably  have  long  remained  inaccessible  to 
the  great  majority  of  English  students,  there  is  at  the  same  time 
very  much  that  is  strikingly  original,  the  result  of  personal  obser- 
vation and  independent  inquiry,  in  all  that  he  has  published. 
Perhaps  the  greatest  merit  of  Sir  Henry  Maine's  works  is  that 
they  are  so  eminently  suggestive;  while  on  many  points  his 
conclusions  must  be  accepted  as  irrefragable,  the  general  effect 
of  his  books  is  to  stimulate  further  investigation  in  the  same 
direction,  and  produce  that  co-operation  which  he  on  more  than 
one  occasion  invites.^     We  may  say,  in  brief,  that  he  was  the 

^  Sir  Henry  Maine  appeals  for  fellow-workers  both  at  Oxford  and  at  Cambridge. 
See  Village  Communities,  p.  200,  and  Rede  Lecture,  p.  11. 
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first  to  attract  general  attention  to  the  vast  results  obtainable 
from  the  application  of  the  comijarative  method  to  this  branch 
of  inquiry,  and  to  the  powerful  character  of  the  instrument  thus 
placed  in  the  hands  of  the  investigator.  Much  hitherto  regarded 
as  established  has  been  shown  to  rest  on  most  unsubstantial 
proof,  often  on  the  random  guesswork  of  technical  lawyers  who 
felt  themselves  bound  to  furnish  an  explanation  for  every  anomaly 
in  practice  and  custom,  and  who  were  driven  to  a  priori  conjecture 
of  the  wildest  sort,  because  their  own  knowledge  seldom  extended 
beyond  an  acquaintance  with  the  black-letter  law-books.  On  the 
other  hand,  it  has  been  discovered  that  much  which  on  a  super- 
ficial glance  would  appear  to  be  totally  unconnected  in  the 
institutions  of  difi'erent  countries,  often  widely  removed  from  each 
other  in  degree  of  civilisation  and  geographical  position,  and 
bound  together  only  by  a  common  origin  of  race,  really  rests  on 
facts  and  causes  which  are  at  bottom  completely  identical.  It  is 
not  too  much  to  say  that  the  political  writings  of  Aristotle 
received  a  fresh  value  when  the  general  subject  of  political  and 
social  philosophy  was  developed  and  illustrated  by  the  works  of 
Sir  Henry  Maine ;  while,  on  the  other  hand,  it  seems  scarcely 
possible  for  those  unfamiliar  with  the  views  of  the  Greek  philo- 
sopher adequately  to  appreciate  the  theories  of  the  modern 
writer.  Sir  Henry,  too,  has  Avisely  followed  the  example  of 
Aristotle  in  declining  to  be  satisfied  with  drawing  philosophical 
deductions  from  the  observations  of  others ;  his  practical  experi- 
ence, as  Legal  Member  of  the  Council  of  the  Viceroy  of  India, 
increases  the  value  of  the  theories  as  to  the  social  and  political 
economy  of  the  inhabitants  of  that  country  of  Avhich  he  is  the 
exponent;  and  few  British  residents  in  India  have  turned  to 
such  good  account  the  opportunities  which  their  position  afforded 
to  them  of  studying  the  feelings  and  opinions  of  the  natives,  and 
discovering  the  real  import  of  much  which  to  a  hasty  observer 
might  appear  arbitrary,  barbarous,  or  irrational. 

We  should  strongly  recommend  the  student  of  the  history  of 
institutions  to  read  the  Comparative  Politics  of  Mr.  Freeman  in 
connection  with  the  works  of  Sir  Henry  Maine.  In  this  book 
a  course  of  six  lectures  read  before  the  Royal  Institution  is 
republished,  together  with  the  Rede  Lecture  on  "  The  Unity  of 
History,"  delivered  in  1872  before  the  University  of  Cambridge. 
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We  know  of  no  better  introduction  to  our  subject  than  that 
which  Mr.  Freeman  furnishes  in  his  first  lecture,  the  subject  of 
which  is  "The  Range  of  the  Comparative  Sciences."  He  there 
clearly  explains  the  standpoint  of  our  science,  which,  without 
pretending  to  be  exact,  at  least  claims  to  remove  investigation 
from  the  airy  region  of  gratuitous  hypothesis.  "  These  six 
lectures,"  Mr.  Freeman  remarks  in  his  preface,  "are  an  attempt 
to  claim  for  political  institutions  a  right  to  a  scientific  treatment 
of  exactly  the  same  kind  as  that  which  has  been  so  successfully 
applied  to  language,  to  mythology,  and  to  the  progress  of  culture. 
But  of  course  they  do  not  themselves  attempt  to  do  more  than 
make  a  beginning,  by  applying  the  comparative  method  to  some 
of  the  most  prominent  institutions  of  those  amongst  the  Aryan 
nations  whose  history  was  best  known  to  myself,  and  was  likely 
to  be  best  known  to  my  hearers."  Sir  Henry  Maine  enforces  the 
same  doctrine : — "  If  such  a  science  as  I  have  endeavoured  to 
shadow  forth  in  this  lecture  is  ever  created,  if  the  comparative 
method  applied  to  laws,  institutions,  customs,  ideas,  and  social 
forces  should  ever  give  results  resembling  those  given  by  com- 
parative philology  and  comparative  mythology,  it  is  impossible 
that  the  consequences  should  be  insignificant."  ^ 

It  is,  however,  to  be  especially  observed  that  while  Mr.  Free- 
man's inquiries  are  for  the  most  part  confined  to  the  Grseco-Italic 
and  Teutonic  branches  of  the  Aryan  stock.  Sir  Henry  Maine's 
investigations  are  of  wider  scope.  He  is  the  most  eminent  living 
authority  on  the  history  of  Roman  Law  and  its  influence  on 
modern  civilisation.  He  shows  himself  well  acquainted  with  the 
leading  characteristics  and  the  inherent  defects  of  the  judicial 


^  Mr.  Freeman  begins  his  first  lecture  with  the  assertion  that  "the  establish- 
ment  of  the  Comparative  Method  of  study  has  been  the  greatest  intellectual 
achievement  of  our  time. "  We  cannot  help  remarking  that  Mr.  Freeman  some- 
times permits  his  conviction  of  this  fact  to  carry  him  too  far.  His  analogies  are 
often  striking  only  from  the  vast  amount  of  miscellaneous  erudition  for  the  display 
of  which  they  afford  an  opportunity  ;  while  the  juxtaposition  of  different  periods 
and  remotely  analogous  events,  which  is  meant  to  be  impressive,  occasionally  tends 
to  be  grotesque.  For  example,  it  is  important  for  Mr.  Freeman  to  show  that  the 
comitatus  is  a  common  Aryan  institution  ;  but  the  note  to  p.  262 — "We  seem  to 
be  at  Ilos  or  at  MaMon  when  we  read  how,  in  the  fight  by  the  Granikos,  the 
companion  Demaratos  (Arrian  i.  15,  9)  gives  his  spear  to  Alexander  when  his  own 
is  broken" — here  follows  the  Greek — is,  to  say  the  least,  superfluous.  The 
incident  is  sufficiently  commonplace  ;  and  it  would  be  easy,  if  it  were  necessary, 
to  find  a  hundred  parallels  to  it  from  the  history  of  warfare  in  all  times,  without 
an  incongruous  juxtaposition  of  Troy  and  Essex. 
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systems  of  Greece,  and  particularly  of  Athens.  The  English 
reader  who  wishes  to  study  the  Teutonic  "Mark"  necessarily 
turns  to  his  work  on  Village  Communities.  But,  besides  all  this, 
he  has  devoted  a  special  and  searching  examination  to  the  in- 
stitutions of  the  extreme  East  and  the  extreme  West,  to  the 
ancient  Brehon  laws  of  Ireland,  and  the  Brahminical  codes  of 
Hindustan.  We  must  also  add  that,  while  Mr.  Freeman's  studies 
are  mainly  directed  to  political  institutions.  Sir  Henry  Maine's 
works  deal  more  directly  with  the  development  of  social  custom 
and  the  history  of  jurisprudence.  Aristotle,  within  his  own  range 
of  experience,  touches  on  all  these  points,  and  often  appears 
instinctively  to  apply  that  method  of  inquiry  which  is  supposed 
to  have  been  first  discovered  in  the  present  century. 

The  comparative  method  has  at  present  been  applied — with 
varying  degrees  of  perseverance  and  success — to  three  subjects  : 
to  language,  to  legends,  and  to  institutions.  From  its  application 
to  legends  by  scholars  like  Professor  Max  Miiller  and  Sir  George 
Cox  has  arisen  the  science  of  comparative  mythology.  The 
significance  of  legends  is  nowadays  fully  appreciated,  and  "  every 
intelligent  schoolboy  "  is  aware  that  all  the  ancient  gods,  demi- 
gods, and  heroes  were  really  solar  myths,  with  the  exception  of  a 
few  who  may  possibly  have  been  rivers.  No  doubt  theories  have 
been  advanced  on  this  subject  which  are  at  least  unsubstantiated, 
and  their  supporters  have  in  many  cases  pushed  their  views  to 
unjustifiable  lengths.  There  is,  however,  every  reason  to  believe 
that  their  allegations  contain  a  solid  substratum  of  fact,  and  it  is 
extremely  probable  that  in  the  course  of  the  next  few  years 
positions  now  doubtful  will  become  assured,  and  that  discoveries 
of  the  most  valuable  character  will  be  made  by  inquirers  in  this 
department.  Comparative  philology — the  application  of  the  com- 
parative method  to  the  study  of  language — stands  at  the  present 
day  on  a  very  difi'erent  and  far  more  secure  footing.  The  anta- 
gonism which  its  pioneers,  Franz  Bopp  and  Jacob  Grimm,  had  to 
encounter  in  the  days  when  "  Sanskritist "  was  a  term  of  reproach 
and  comparative  philologists  were  styled  with  a  sneer  "circum- 
navigators of  the  world  "^  has  been  long  since  subdued.      All 

1  Die  vergleicbendeu  Sprachforscher  hat  man  nicht  ohne  Spott  Weltumsegler 
genatint,  ein  Beiwort  das  sie  sich  gefallen  lassen  konnten,  wenn  es  nicht  imgezie- 
niond  wiire,  das  im  Vergleich  zu  der  Masse  menschlicher  Sprachen   iiberhaupt 
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classical  scholars  have  long  recognised  the  new  light  which  the 
comparison  of  kindred  languages,  and  especially  of  Sanskrit,  has 
throAvn  on  etymological  research.  If  the  theories  of  Pott  and 
Benfey  do  not  command  universal  assent,  they  at  least  meet  with 
intelligent  and  respectful  criticism,  while  the  works  of  scholars 
like  Tick  and  Corssen,  George  Curtius  and  Auguste  Schleicher  in 
Germany,  Mr.  Whitney  in  America,  Professor  Max  Miiller,  Mr. 
Peile  and  Mr.  Sayce  in  England,  are  widely  circulated,  epitomised 
and  translated.  The  publication  of  the  Petersburg  Dictionary  may 
be  said  to  constitute  an  epoch  in  the  history  of  philology,  and 
no  well-informed  man  can  now  afford  to  be  ignorant  of  the  main 
results  of  the  science.  It  is  indeed  somewhat  amusing  that  the 
proper  appellation  of  our  lineal  ancestors  should  be  still  a  matter 
of  uncertainty.  The  affinity  of  the  different  members  of  the  race 
is  fully  established,  but  it  is  not  yet  decided  whether  the  people 
from  whom  we  claim  descent  are  to  be  styled  "Indo-Germanic," 
the  title  which  Curtius  and  Mommsen  patriotically  confer  on 
them,  or  "  Indo-European  "  with  Schleicher  and  Peile,  or  "  Aryan  " 
with  Max  Miiller,  Maine  and  Freeman.  The  objection  to  the 
latter  designation,  which  signifies  "the  fitting,"  and  so  "the 
good  "  or  "  worthy  "  race,  is  that  it  is  uncertain  whether  the  self- 
complacency  which  led  to  its  adoption  was  not  confined  to  some 
of  the  Oriental  branches  of  the  family.^  Without  expressing  any 
individual  preference,  we  shall  employ  this  latter  title  in  the 
course  of  the  present  article,  partly  because  by  so  doing  we  shall 
follow  the  example  of  the  authors  whose  works  we  have  to  discuss, 
and  partly  because  it  has  at  any  rate  the  merit  of  being  the  least 
cumbrous  of  the  three.  Not  only  is  the  descent  of  the  various 
branches  of  the  Aryan  race  from  one  original  stock  fvilly  estab- 
lished, but  the  comparison  of  languages  enables  us  approximately 
to  determine  the  periods  at  which  they  separated.  Of  course, 
some  persons  are  still  to  be  found  who  shut  their  eyes  to  the 
light,  just  as  there  is  at  least  one  gentleman  who  has  devoted 
his  life  to  the  task  of  convincing  an  unbelieving  public  that 
the  sun  goes  round  the  earth.  The  irrational  chatter  which  has 
recently  filled  the  columns  of  some  of  the  less  intelligent  among 

winzige  Gebiet  der  indogermanisclien  Sprachen,  um  das  es  sich  hier  handelt,  eine 
Welt  zu  nenneu  :  Curtius,  Grundz'Age  der  griechisckeu  Etymologie  ;  Vorrede. 
^  See  Peile's  Introduction  to  Greek  and  Latin  Etymology,  pp.  30,  31. 
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the  "  religious  "  newspapers,  and  the  object  of  which  is  to  prove 
that  the  people  of  England  are  ethnologically  connected  with 
the  ten  tribes  of  Israel,  is  an  example  of  what  we  mean.  The 
ignorance  which  it  evinces  is  the  more  inexcusable,  because  it 
might  have  been  dispelled  by  perusing  the  introduction  of  almost 
any  elementary  Latin  grammar  which  has  been  published  within 
the  last  ten  years.  This  delusion  perhaps  receives  its  most  com- 
plete embodiment  in  a  book  entitled  Lectures  on  our  Israelitish  Origin, 
by  a  Mr,  John  Wilson.  It  is  a  melancholy  fact  that  in  1876 
Messrs.  Nisbet  and  Co.  published  ^  fifth  edition  of  this  work. 

The  indirect  light  which  the  history  of  language  throAvs  upon 
the  history  of  institutions  is  of  course  extremely  valuable.  Com- 
parative philology  has  proved  so  much  about  the  manners, 
customs  and  mode  of  life  of  our  forefathers,  that  the  only 
difficulty  is  to  select  illustrations  from  among  the  results  which 
it  has  obtained.  Thus  Mr.  Freeman  takes  the  one  word  "mill," 
and  points  out  that  its  occurrence  in  various  branches  of  the 
original  language  proves  that  the  use  of  mills  must  have  been 
discovered  before  the  separation  of  those  branches.^  Dr. 
Mommsen,  in  one  of  the  admirable  introductory  chapters  of  his 
History  of  Rome,  obtains  from  a  comparison  of  languages  much 
valuable  evidence  as  to  the  habits  and  culture  of  the  Grseco- 
Italian  people  in  the  period  which  preceded  their  separation. 
He  observes,  for  example,  that  the  original  home  of  the  Aryan 
stock,  which  has  been  placed  by  some  among  the  Highlands  of 
Asia,  but  which  was  perhaps  more  probably  situated  on  the  banks 
of  the  Euphrates,  must  necessarily  have  been  inland,  "as  there  is 
no  name  for  the  sea  common  to  the  Asiatic  and  the  European 
branches."  ^  The  development  of  pastoral  life  in  the  earliest 
period  is  proved  by  the  identity  of  the  Sanskrit,  Greek  and  Latin 
names  for  domestic  animals.  The  original  Aryans  must  have 
known,  not  only  how  to  grind  corn  in  mills,   but  how  to   build 

^  Greek  fxiXi),  Latin  mola,  Gothic  inuli,  Churct-Sclavonic  melja,  Lithuanian 
nmli),.  Old  Irish  melun.  The  word,  however,  does  not  occur  in  Sanskrit.  As 
Curtius  observes,  "  it  is  of  importance  for  the  history  of  culture  that  these  words 
are  common  to  all  the  Eurojiean  members  of  the  family  of  languages,  but  to  these 
alone."     See  OrvMdzUge,  p.  339,  whence  the  above  list  is  taken. 

^  "  It  is  worthy  of  notice  also  that  the  name  for  the  sea  is  common  to  most  of 
the  European  stocks — Latin,  Kelts,  Germans  and  Slavonians  ;  they  must  prob- 
ably, therefore,  before  their  separation,  have  reached  the  coast  of  the  Black  Sea 
or  of  the  Caspian.  "—History,  vol.  i.  p.  33. 
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houses,  huts  and  wagons.  The  words  which  signify  "  clothing  " 
are  ahke  in  all  Aryan  languages,  but  the  art  of  weaving  appears 
to  have  been  independently  developed  at  a  later  period.  The 
great  diversity  which  we  meet  with  in  the  names  of  cultivable 
plants,  and  especially  of  cereals,  would  seem  to  disprove  the 
existence  of  a  common  system  of  agriculture.  "  No  less  do  we 
find  extending  back  into  these  times  the  fundamental  ideas  on 
which  the  development  of  all  Indo-Germanic  States  ultimately 
rests ;  the  relative  positions  of  husband  and  wife,  the  arrange- 
ment in  clans,  and  the  priesthood  of  the  father  of  the  household. 
.  .  .  On  the  other  hand,  the  positive  organisation  of  the  body 
politic,  the  decision  of  the  questions  between  regal  sovereignty 
and  the  sovereignt}'  of  the  community,  between  hereditary 
privilege  in  royal  and  noble  houses,  and  the  unconditional  legal 
equality  of  the  citizens,  belong  altogether  to  a  later  age."  ^ 
Passing  from  "  Indo-Germanic  "  to  "  Grseco-Italian  "  culture,  Dr. 
Mommsen  proves  from  the  common  inheritance  of  language  a 
most  intimate  connection  between  the  agriculture  of  the  Italians 
and  the  agriculture  of  the  Greeks.  The  hypothesis  that  the 
former  borrowed  from  the  latter  either  their  method  of  cultivation 
or  their  method  of  speech  has  been  long  since  exploded.  We  are, 
therefore,  bound  to  conclude  "  that  the  transition  from  pastoral 
life  to  agriculture,  or,  to  speak  more  correctly,  the  combination  of 
agriculture  with  the  earlier  pastoral  economy,  must  have  taken 
place  after  the  Indians  had  departed  from  the  common  cradle  of 
the  nations,  but  before  the  Hellenes  and  the  Italians  dissolved 
their  ancient  communion."  Aristotle  himself  compares  the  Cretan 
syssitia  with  the  common  mid-day  meal  of  the  Italian  husband- 
men. The  whole  question,  however,  of  the  distinction  between 
the  common  inheritance  of  the  race  and  the  subsequent  inde- 
pendent development  and  discovery  which  each  individual  nation 
effected  for  itself  is  at  present  far  from  wrought  out ;  and  there 
is  too  much  truth  in  Dr.  Mommsen's  remark  that  "  the  investiga- 
tion of  languages,  with  this  view,  has  still  scarcely  begun,  and 
history  still  derives  in  the  main  its  representation  of  primitive 
times,  not  from  the  rich  mine  of  language,  but  from  what  must  be 
called  for  the  most  part  the  rubbish-heap  of  tradition."^ 


^  History,  vol.  i.  p.  18. 
2  Ibid.  p.  21. 
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We  have  said  sufficient  to  show  that  the  application  of  the 
comparative  method  to  language  is  almost  as  useful  to  the  student 
of  institutions  as  it  is  to  the  philologist  himself.  An  ingenious 
French  scholar  has  indeed  made  a  comprehensive  and  not  un- 
successful attempt  to  deduce  the  primitive  culture  of  the  Aryan 
race  from  a  study  of  language  alone.^  In  fact,  as  Mr.  Freeman 
observes,  all  three  sciences  —  that  is,  comparative  philology, 
mythology  and  sociology — hang  together;  "all  are  branches  of 
one  inquiry  ;  all  are  applications  of  one  method,  of  that  method 
the  introduction  of  which  marks  the  nineteenth  century,  like  the 
fifteenth,  as  one  of  the  great  stages  in  the  development  of  the 
mind  of  man."  It  is  obvious,  however,  that  the  direct  application 
of  this  method  to  the  institutions  of  society,  and  the  comparison 
of  their  growth  and  history,  in  different  countries  and  under 
varying  conditions,  must  necessarily  produce  far  more  coherent 
and  satisfactory  results.  It  is  by  this  means  alone  that  we  can 
attain  a  true  philosophy  of  history ;  it  is  scarcely  too  much  to 
say  that  it  is  by  this  means  alone  that  history  can  be  made  the 
subject  of  intelligent  and  fruitful  study.  Those,  however,  who 
view  history  in  this  broader  aspect  should  carefully  endeavour 
to  avoid  an  error  to  which  modern  methods  of  inquiry  appear 
to  be  lialile,  and  for  which  it  is  probable  that  the  comparative 
method  is  in  part  responsible.  No  mistake  can  be  more  fatal 
than  to  devote  an  exclusive  attention  to  general  tendencies 
and  causes,  and  to  regard  what  may  be  called  the  "  accidents  " 
of  the  history  of  individual  nations  as  comparatively  insignificant. 
Such  accidental  influences,  often  purely  fortuitous  in  their 
original  occurrence,  have  frequently  become  efficient  causes  them- 
selves, and  have  in  many  cases  affected  and  modified  the  whole 
course  of  national  development. 

Neither  must  the  investigator  of  Aryan  civilisation  forget  the 
modest  disclaimer  of  Curtius,  which  we  have  already  quoted. 
Some  modern  writers,  such  as  Mr.  Lewis  Morgan,  the  author  of 
a  work  entitled  Systems  of  Consanguinity  and  Affinity  in  the  Human 
Famili/,  published  by  the  Smithsonian  Institute  of  Washington, 
and  Mr.  M'Lennan,  with  whose  views  on  "  Primitive  Marriage  " 
every  student  of  sociology  should  be  familiar,   have  more  right 

^  Pictet,  Les  Origines  Indo-EuropeenTies,  ou  les  An/as  Primitifs.  Paris, 
1859,  1863. 
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than  those  who  confine  themselves  to  the  study  of  our  own  branch 
of  the  human  family  to  the  title  of  "  Circumnavigators  of  the 
World."  The  institutions  of  Turanian  races,  monosyllabic  systems 
of  language  like  the  Chinese,  and  confixative  systems  like  the 
Finnish  and  Basque,  will  no  doubt  amply  repay,  as  they  furnish 
rich  material  for,  the  fullest  investigation.  But  to  the  majority 
of  inquirers  the  field  of  Aryan  and  Semitic  culture  must  prove 
sufficiently  extensive ;  and  until  it  can  be  distinctly  shown  that, 
as  the  inflexive  system  of  language  almost  certainly,  in  some  pre- 
historic stage,  grew  out  of  monosyllabic  and  confixative  methods 
of  speech,  so  Aryan  and  Semitic  culture  is  a  development  of  the 
more  barbarous  systems  of  other  races,  the  interest  which 
attaches  to  the  investigation  of  the  latter  must  necessarily  be  for 
the  most  part  speculative.  The  study,  moreover,  of  pre-historic 
or  primitive  society  at  present  affords  more  scope  for  the  ventila- 
tion of  ingenious  and  plausible,  but  most  conflicting,  theories  than 
for  the  determination  of  fact.  We  at  least  are  well  content  to 
confine  our  remarks  to  that  Aryan  branch  of  the  human  family, 
which  alone  can  fairly  claim  to  be  called  progressive,  from  which 
we  are  ourselves  descended,  and  for  which  we  may  claim  without 
presumption  that  its  history  is,  for  all  practical  purposes,  identical 
with  the  history  of  the  civilisation  of  the  world. 

Mr.  Freeman,  in  his  first  lecture,  points  out  that  classification 
of  Aryan  institutions  which  must  at  once  suggest  itself  to  every 
student.  The  circumstance  that  the  same  or  similar  institutions 
are  found  among  diff"erent  peoples  must  be  due  to  one  of  three 
causes.  In  some  cases,  one  people  has  directly  borrowed  or 
imitated  from  the  other,  as,  for  instance,  many  of  the  leading 
features  of  the  English  constitution,  and  especially  our  bicameral 
Parliament — the  origin  of  which  may  be  said  to  have  been  almost 
entirely  accidental — have  been  borrowed  or  imitated  by  most  of 
the  civilised  nations  of  the  West.  Under  this  head,  we  include 
those  numerous  cases  in  which  a  conquering  race  has  imposed  the 
whole  or  a  part  of  its  institutions  on  those  whom  it  has  subju- 
gated. In  the  second  place,  it  has  frequently  happened  that, 
from  like  causes,  like  efi"ects  have  been  produced,  and  social,  legal 
and  political  institutions,  which  must,  from  their  nature,  have 
been  entirely  unknown  to  our  Aryan  forefathers,  have  been 
independently  developed  by  various  branches   of   the   original 
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family.  With  regard  to  institutions  of  this  class,  the  comparison 
of  the  constitutional  history  of  Athens  with  the  constitutional 
history  of  Rome  is  most  instructive.  The  most  valuable  lessons 
are  to  be  learnt  from  the  differences  which  such  a  comparison 
reveals,  and  which,  no  doubt,  arose  from  the  varying  circum- 
stances which  affected  the  two  branches  of  the  race,  not  excluding 
the  influence  of  climate  and  geographical  position.  A  third  class 
of  institutions  are  those  which  are  found  existing  in  different 
times  and  countries,  in  circumstances  which  make  it  impossible 
to  suppose  that  the  one  nation  has  imitated  or  borrowed  from 
the  other,  while  the  hypothesis  of  independent  development  is 
at  least  rendered  improbable  by  the  apparent  absence  of  any  out- 
ward necessity  for  their  production.  In  such  cases,  we  can  only 
conclude  that  the  institution  is  part  of  the  common  heritage  of 
the  race,  that  it,  or  its  germ,  existed  in  the  primitive  times  which 
preceded  the  breaking  up  of  the  Aryan  family,  and  that  it  was 
thence  transmitted  to  the  various  branches  in  their  diverse  paths. 
Comparative  investigation  must,  of  course,  be  mainly  directed 
to  institutions  of  the  second  and  third  class,  that  is,  to  those 
institutions  which  the  genius  of  Aryan  man,  at  widely  different 
periods  of  history,  has,  as  it  were,  spontaneously  produced. 

No  examination  of  the  elements  of  Aryan  civilisation  can  be 
adequate  or  fruitful,  unless  the  family  is  distinctly  recognised  as 
the  basis  of  all  social  growth.  In  our  branch  of  the  human  race, 
we  meet  with  no  evidence  of  primitive  promiscuity  or  poly- 
androus  custom ;  even  of  polygyny  the  evidence  is  but  slight. 
Modern  research  has  discovered  nothing  which  can  discredit  the 
assumption  with  which  Aristotle  commences  his  political  treatise. 
In  the  true  spirit  of  a  philosopher,  he  regards  the  lower  and 
simpler  social  union  as  the  indispensable  preliminary  to  that 
which  is  higher  and  more  comj^licated :  in  order  of  thought, 
indeed,  the  existence  of  the  State  must  be  prior  to  that  of  the 
family,  because  the  former  is  the  final  cause  of  the  latter ;  but  in 
order  of  natural  development,  the  natural  and  sovereign  associa- 
tion must  arise  from  the  union  of  its  component  partJ,  and  must, 
therefore,  be  resolved  into  its  earliest  beginnings.  And  so 
Aristotle  first  examines  the  nature  of  the  most  elementary 
association,  that  between  male  and  female,  husband  and  wife. 
The  husband  and  wife,  the  father  and  child,  the  master  and  slave, 
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together  constitute  the  household,  and  the  prominence  which  is 
assigned  to  the  latter  relation  is  no  doubt  far  beyond  what  it 
really  possessed  in  the  primitive  period  to  which  the  rest  of  the 
discussion  would  seem  principally  to  apply.^  It  was,  however, 
essential  to  the  writer's  design  that  an  examination  of  property, 
both  animate  and  inanimate,  should  be  introduced  at  an  early 
stage,  and  the  importance  of  the  slave  in  modern  Greek  society 
sufficiently  explains  the  prominent  position  which  he  occupies  in 
the  category.  The  step  from  the  elementary  family  group  to 
the  larger  associations  of  kinsfolk  which  we  encounter  on  the 
threshold  of  Aryan  society  is  no  doubt  one  of  considerable  diffi- 
culty. The  process  through  which  it  took  place  must  have  varied 
according  to  the  special  circumstances  of  each  people.  We  must, 
however,  start  from  the  assumption  that  the  condition  of  the 
primitive  Aryan  was  one  of  entire  isolation.  Every  stranger  was 
an  enemy,  and  the  theory  of  a  common  humanity  connecting 
together  even  aliens  in  birth  was  entirely  unknown.  The  invio- 
lable religious  character  of  the  Greek,  the  Koman,  the  Hindu 
and  the  Teutonic  dwelling  can  only  be  regarded  as  a  "  survival  " 
of  the  period  when  each  man's  house  was,  if  not  his  castle,  at 
least  his  stronghold.  The  only  tie  which  men  recognised  was 
that  of  community  of  blood.  Sir  Henry  Maine  ingeniously 
suggests  that  the  writer  of  the  Odysseij,  in  describing  the 
manners  and  customs  of  the  Cyclops,  is  describing  a  lower  stage 
of  civilisation,  which  had  possibly  come  under  his  personal  observa- 
tion. Among  that  uncouth  race  "  each  man,"  says  the  poet, 
"beareth  rule  over  children  and  spouse,  and  nought  do  they  reck 
of  each  other  "  : — 

9€fJ.l(JT€V€l   de   '^KaCTTOS 

Tralduf  r}o'  dXoxwi'  01)0'  aWrfKuiv  dXeyovcriv.      [Odys.  ix.  114,  115.) 

But  the  Aryan  family  always  tended  to  increase  in  size ;  for 
all  its  members,  the  sons  and  grandsons  of  the  original  ancestor, 
remained  under  his  power  as  long  as  he  lived,  unless  they  were 
specially  emancipated.  On  the  death  of  the  original  progenitor 
his  position  Avas  assumed  by  a  member  of  the  family  who  may, 
for   the    sake   of    convenience,    be    termed    the    "  eldest    male 

^  He  quotes  with  approval  Hesiod's  verse  (Works  and  Days,  403),  "The 
simplest  household  requireth  a  wife,  and  an  ox  for  the  ploughing"  ;  "for  the 
ox,"  he  says,  "takes  the  place  of  a  servant  with  the  poor." — Politics,  i.  2. 
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ascendant,"  and  who  was  usually,  although  not  invariably,  the 
eldest  son  of  the  eldest  line.  The  Patria  Potestas  is  one  of  the 
fundamental  points  in  the  early  organisation  of  society.  At 
Eome  it  was  as  extensive  in  its  scope  as  it  was  protracted  in  its 
historical  duration ;  indeed,  as  Sir  Henry  Maine  remarks,  not 
the  least  important  result  of  the  bestowal  of  Roman  citizenship 
on  all  Roman  subjects  by  Caracalla  (in  219  A.C.)  was  that  it 
enormously  enlarged  its  sphere.  But  this  social  force  was  far 
from  being  confined  to  Rome.  Teutonic  society  was  held  together 
by  the  Mund  of  the  father  of  the  family ;  and  Mr.  Kemble,  in 
his  valuable  work  on  The  Saxons  in  England,  has  shown  how 
strongly  the  history  of  our  immediate  ancestors  was  affected  by 
the  same  institution.  Even  in  the  mature  jurisprudence  of 
Greece,  many  traces  are  to  be  found  of  the  stringent  family 
obligation  of  early  times.  In  the  far  East  and  the  far  West  it 
is  alike  revealed  to  us.  Of  the  patriarchal  life  of  Semitic  tribes, 
to  which  we  have  the  testimony  of  scriptural  history,  it  is  not 
within  our  province  to  speak ;  but  we  shall  have  to  show  that 
the  Hindu  village  community,  in  at  least  one  of  its  most  im- 
portant forms,  depends  on  the  government  of  a  single  head, 
who  either  is,  or  is  assumed  to  be,  the  lineal  representative  of 
the  original  ancestor  ;  while  Sir  Henry  Maine  has  recently  made 
it  at  least  extremely  probable  that  the  clue  to  many  of  the  most 
perplexing  points  in  the  early  history  of  Keltic  institutions  lies 
in  the  association  of  the  idea  of  kinship  with  the  idea  of  paternal 
power.  The  whole  subject  of  the  Patria  Potestas  is  far  too  vast 
to  be  adequately  treated  here ;  for  an  exhaustive  examination 
we  must  refer  to  two  of  Sir  Henry  Maine's  works.  Ancient 
Law  and  The  Early  History  of  Institutions.  "We  have  only  to 
add  one  word  of  caution.  It  is  by  no  means  to  be  supposed 
that  the  rights  of  the  eldest  male  ascendant,  unqualified  as  they 
were,  were  exercised  in  an  arbitrary  manner ;  the  limits  within 
which  it  was  justifiable  to  enforce  them  were  well  understood, 
and  society  could  not  have  held  together  had  they  not  been 
rigidly  adhered  to.  His  position,  as  has  been  well  remarked,  was 
representative  rather  than  proprietary.  The  whole  of  archaic 
law  was  influenced  by  this  circumstance,  and  the  failure  to  re- 
cognise it  is  one  cause  of  the  utter  inadequacy  of  various  theories 
which  the  natural  desire  to  explain  social  phenomena  and  social 
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organisation  has  from  time  to  time  produced.  They  have  neces- 
sarily failed,  because  they  were  for  the  most  part  founded  on 
pure  assumption,  and  were  elaborated  by  writers  who  failed  to 
attach  due  importance  to  the  vast  influence  of  the  patriarchal 
system  on  primitive  society.  The  Social  Compact  of  Locke,  and 
the  Original  Contract  of  Hobbes,  are  equally  open  to  this  objec- 
tion. Montesquieu,  in  his  Esprit  des  Lois,  assumes  that  the 
nature  of  man  is  essentially  plastic,  and  that  laws  are  produced 
by  accidental  causes,  such  as  the  influence  of  climate,  or  belief 
in  a  fictitious  revelation ;  his  speculations,  though  often  based 
on  misapprehension  of  facts,  or  on  erroneous  information,  are 
always  acute  ;  but  he  would,  no  doubt,  have  considerably  modified 
his  views  had  he  realised  what  Sir  Henry  Maine  boldly  calls  the 
"  international "  character  of  ancient  law.  Sir  Henry  shows  that 
ancient  law  is  scanty,  because  it  is  supplemented  by — or,  as  we 
should  prefer  to  put  it,  it  is  intended  to  serve  only  as  a  supplement 
to— the  autocratic  commands  of  the  Paterfamilias.  It  is  ceremo- 
nious, because  "the  transactions  to  which  it  pays  regard  resemble 
international  concerns  much  more  than  the  quick  play  of  inter- 
course between  individuals."  Its  principal  object,  in  fact,  is  to 
regulate  the  intercourse  of  corporations,  each  represented  by  a 
single  head ;  and,  as  corporations  never  die,  it  regards  life  as 
perpetual  and  inextinguishable.  "Ancient  jurisprudence",  says 
Sir  Henry,  "may  be  likened  to  international  law,  filling  nothing, 
as  it  were,  excepting  the  interstices  between  the  great  groups 
which  are  the  atoms  of  society.  In  a  community  so  situated, 
the  legislation  of  assemblies  and  the  jurisdiction  of  courts  reaches 
only  to  the  heads  of  families  ;  and  to  every  other  individual,  the 
rule  of  conduct  is  the  law  of  his  home,  of  which  his  parent  is  the 
legislator.^  It  was  the  duty  of  the  parent  not  only  to  legislate 
for  his  household,  but  to  protect  it ;  in  fact,  the  position  of  the 
Paterfamilias  will  not  be  properly  understood  unless  we  con- 
stantly remember  that  the  duties  which  devolved  upon  him  were 
at  least  as  responsible  and  arduous  as  the  rights  and  powers 
which  he  enjoyed  were  wide  and  unrestricted.  Another  conse- 
quence of  this  system  of  corporate  existence  was  the  doctrine 
that  the  family  was  accountable  for  the  acts  of  its  individual 
members.     Hence  arose  those  theories  of  Nemesis  and  retribu- 

1  A.  L.,  p.  167. 
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tion,  and  those  sombre  legends  of  an  inherited  curse,  which  form 
the  priucij)al  material  of  the  tragedy  of  Greece.  On  the  other 
hand,  it  is  impossible  to  over-estimate  the  influence  of  the 
doctrine  of  collective  responsibility  as  a  means  of  orderly  govern- 
ment among  uncivilised  races.  We  may  illustrate  this  view  by 
a  brief  reference  to  the  history  of  the  "  were -gild,"  or  com- 
position for  homicide.  In  early  times,  if  the  individual  culprit 
escaped,  his  kinsfolk  were  liable  to  suffer  in  his  stead ;  and  it 
was  thus  directly  the  interest  of  each  family  group  to  restrain 
the  criminal  proclivities  of  its  members.  But,  although  ven- 
geance was  in  ancient  life  a  great  social  force,  and  public  opinion 
was  sternly  brought  to  bear  on  all  who  failed,  through  cowardice 
or  indolence,  in  the  sacred  duty  of  revenge,  yet  its  exercise 
inevitably  led  to  retaliation,  and  produced  those  deadly  feuds 
which  in  modern  times  have  been  among  the  principal  causes  of 
the  extermination  of  savage  tribes.  When  life  became  more 
settled  it  was  found  necessary  to  impose  some  restraint  on  their 
prosecution  ;  and  the  system  of  "were-gild  " — the  acceptance  of 
which  was  at  first  left  to  the  discretion  of  the  injured  party,  but 
was  eventually  enforced  by  the  State — was  accordingly  intro- 
duced. We  meet  with  it  in  the  early  Greek  society  which  is 
depicted  in  the  Homeric  poems.  We  meet  with  it  in  the 
Germania  of  Tacitus  ;  and  the  rules  by  which  it  is  regulated 
occupy  a  prominent  position  in  Teutonic  jurisprudence.  We 
meet  with  it  among  the  ancient  institutions  of  the  Anglo-Saxons ; 
in  the  laws  of  ^Ethelbert  and  the  laws  of  -Alfred  ;  we  there 
encounter  it  in  a  more  elaborate  form,  and  the  "  were-gild "  is 
regulated  by  the  rank  and  dignity  of  the  person  slain  ;  to  murder 
an  eorl  is  a  far  more  serious  matter,  and  one  for  which  more 
substantial  atonement  is  requisite,  than  to  take  a  ceorl's  life.  In 
the  Brehon  laws  of  Ireland  we  meet  with  the  same  custom  under 
the  name  of  Eric-fine  ;  and  Sir  Henry  Maine  shows  that  the 
institution  of  Eric-fine  marks  a  great  advance  from  the  barbarism 
of  early  times. ^  We  are  informed  that  at  the  present  day  a 
similar  custom  subsists  among  the  Beduin  Arabs.  However,  in 
process  of  time  a  new  and  more  wholesome  doctrine  arose. 
Crime  was  no  longer  regarded  as  an  offence  against  the  individual, 
for  which  he  might  retaliate  or  accept  satisfaction  as  he  pleased, 
^  Early  History  of  Institutions,  pp.  170,  171. 
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but  as  an  oflfence  against  the  State  ;  or,  to  employ  strictly  legal 
phraseology,  torts  were  converted  into  crimes.  At  the  same 
time,  as  society  progressed,  the  responsibility  of  the  family  was 
replaced  by  that  of  the  individual ;  and  the  sins  of  the  fathers 
were  no  longer  visited  on  the  children.  Those  who  are  interested 
in  the  observation  of  "  survivals "  may,  perhaps,  find  a  trace 
of  collective  responsibility  in  legal  penalties,  like  attainder  of 
issue,  and  in  those  "  social  penalties  "  which  are  still  inflicted  on 
the  families  of  persons  guilty  of  heinous  crime ;  while  they  may 
discover  a  vestige  of  the  old  right  and  duty  of  private  vengeance 
in  the  formula  by  which  the  injured  citizen  is  at  the  present  day 
"  bound  over  to  prosecute,"  in  the  interest,  however,  not  of  him- 
self, but  of  the  State. 

The  consideration  of  the  ancient  system  of  corporate  existence 
has  led  us  to  digress  somewhat  widely  from  our  immediate  sub- 
ject. We  must  now,  before  finally  quitting  the  family,  endeavour 
briefly  to  examine  two  conflicting  views  as  to  its  origin.  One 
theory,  which  is  maintained  by  M.  de  Coulanges,  the  author  of 
La  CiU  Antique,  and  by  Sir  G,  Cox,  the  most  recent  historian 
of  Greece,  may  be  styled  the  "religious"  doctrine.  These 
writers  regard  almost  every  feature  of  ancient  society,  and  especi- 
ally the  organisation  of  kindred,  as  the  result  of  the  influence  of 
religious  feeling.  To  this  view  is  opposed  the  "natural"  doctrine, 
the  theory  of  Aristotle,  that  the  family  system  is  not  vofxco,  but 
(fivcrei,  which  is  supported  by  the  great  authority  of  Sir  Henry 
Maine,  and  also,  as  far  as  we  are  able  to  judge,  by  Mr.  Freeman. 
For  a  lucid  exposition  of  the  religious  theory,  we  must  refer 
the  reader  to  the  second  chapter  of  Sir  G.  Cox's  history.  Each 
family  group,  we  are  told,  possessed  its  own  deity,  and  the  deity 
in  each  case  was  the  original  ancestor,  who  had  on  his  death 
become  a  chthonian  god,  whom  the  surviving  members  of  the 
family  were  bound  to  worship  and  propitiate.  His  burial 
rites,  above  all,  must  be  duly  performed ;  and  this  could  only  be 
done  by  his  eldest  son,  who  was  his  legitimate  representative. 
Thus  the  father  and  master  of  each  household  became  its  priest, 
and  carried  on  the  sacrifices  and  observances  into  which  he  had 
been  initiated  : — 

Hence  the  continuity  of  the  family  became  aji  indispensable  condition 
for  the  welfare  and  repose  of  the  dead.      These  could  neither  rest  nor  be 
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rightly  honoured  if  the  regular  succession  from  father  to  son  was  broken. 
Hence,  first  for  the  father  of  the  family,  and  then  for  all  its  male  members, 
marriage  became  a  duty,  and  celibacy  brought  with  it  in  later  times,  not 
merely  a  stigma,  but  political  degradation.  ...  If  the  natural  suc- 
cession failed,  the  remedy  lay  in  adoption  ;  but  this  adoption  was  effected  by 
a  religious  ceremony  of  the  most  solemn  kind,  and  the  subject  of  it  renounced 
his  own  family  and  the  Avorship  of  its  gods,  to  pass  to  another  hearth  and  to 
the  worship  of  other  deities.^ 

Sir  G.  Cox  then  proceeds  to  trace  those  checks  on  alienation  of 
land,  which  we  meet  with  in  Hindu,  Hellenic,  Eoman,  Teutonic 
and  Keltic  law,  to  the  necessity  of  preserving  the  original  tomb 
and  burial-ground  of  the  race.  He  accounts  for  what  he  calls 
"the  prohibition  of  wills,"  but  what  may  more  accurately  be 
described  as  the  absence  of  the  conception  of  testamentary 
power,  by  the  fact  that  the  eldest  son  necessarily  obtained  a 
"universal  succession  to  the  rights  and  duties  of  his  deified 
ancestor."  He  attempts  to  prove  that  civil  and  religious  penal- 
ties were  substantially  identical,  and  that  the  real  terror  of  banish- 
ment lay  in  that  exclusion  from  the  family  worship  which  it 
incidentally  involved.  To  the  influence  of  religious  isolation 
he  attributes  "the  centrifugal  tendencies  of  Hellenic  society," 
and  he  represents  the  religious  principle  as  presenting  almost 
insuperable  obstacles  to  the  growth  of  civil  societ}^  It  was 
religion,  according  to  Sir  G.  Cox,  which  intensified  the  horrors  of 
ancient  war,  hindered  the  development  of  the  State,  and  checked 
the  action  of  the  individual.  Its  malignant  influence  meets  us 
at  every  turn,  inimical  to  progress  and  to  civilisation.  The 
burden  of  the  whole  chapter  is  the  bitter  cry  of  Lucretius, 
"  Tantum  relligio  potuit  suadere  malorum  I " 

This  theory  is,  no  doubt,  extremely  ingenious.  It  accounts  for 
much  otherwise  inexplicable.  It  furnishes  the  easiest  method 
of  explaining  the  prevalence  and  importance  of  the  custom  of 
adoption  in  primitive  society,  a  custom  which  exercised  im- 
measurable influence  on  ancient  history,  and  which  enabled  the 
succession  to  the  imperial  crown  of  Eome  to  be  regulated  in  a 
manner  which,  to  those  whose  views  of  hereditary  monarchy  are 
taken  from  modern  examples,  is  extremely  difficult  to  under- 
stand. Moreover,  it  is,  no  doubt,  the  only  way  in  which  we  can 
account  for  the  tenacity  with  which  Roman  law  connected  suc- 
^  Cox's  History  of  Greece,  vol.  i.  p.  1 6. 
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cession  to  landed  propert}^  with  the  tradition  of  the  ^' sacra"  or 
family  rites,  the  observance  of  which  became  so  burdensome  in 
later  times  that  the  juris-consults  of  the  time  of  Cicero  devoted 
a  large  portion  of  their  conveyancing  ingenuity  to  the  discovery 
of  m.ethods  for  its  evasion.  Among  the  Hindus  the  whole  law  of 
inheritance  centres  on  a  similar  institution  : — 

"The  right  to  inherit  a  dead  man's  property,"  says  Sir  Henry  Maine,  "is 
exactly  co-extensive  with  the  duty  of  performing  his  obsequies.  If  the  rites 
are  not  properly  performed  or  not  performed  by  the  proper  person,  no  relation 
is  considered  as  established  between  the  deceased  and  anjdiody  surviving 
him.  .  .  .  Every  great  event  in  the  life  of  a  Hindu  seems  to  be  regarded 
as  leading  up  to  and  bearing  upon  these  solemnities.  If  he  marries,  it  is  to 
have  children  who  may  celebrate  them  after  his  death  ;  if  he  has  no  children, 
he  lies  under  the  strongest  obligation  to  adopt  them  from  another  family, 
'with  a  view,'  writes  the  Hindu  doctor,  'to  the  funeral  cake,  the  water,  and 
the  solemn  sacrifice.'  "  ^ 

Plausible,  however,  as  is  the  religious  doctrine  of  Coulanges 
and  Cox,  we  may  be  permitted  to  doubt  whether  it  has  not  been 
carried  too  far.  When  we  are  told  that  the  reason  for  the  organi- 
sation of  the  primitive  Aryans  into  groups  of  kindred  was  a 
religious  sanction,  we  are  naturally  led  to  inquire,  supposing 
the  religious  sanction  to  have  been  absent,  what  form  of  asso- 
ciation is  it  a  priori  probable  that  they  would  have  adopted  1 
If  we  remember  the  extreme  paucity  of  ancient  ideas,  the  mental 
sterility  and  barrenness  of  imagination  which  we  invariably 
encounter  in  primitive  systems  of  language  and  modes  of  thought, 
and  if  we  bear  in  mind  that  the  principle  of  local  contiguity 
could  not  possibly  be  recognised  by  nomad  tribes  as  a  basis  for 
political  and  social  association — a  principle  which  even  Aristotle 
is  disinclined  to  allow,"  l)ut  which  was  destined,  after  passing 
through  many  phases  and  producing  many  revolutions,  to  ulti- 
mately supersede  the  ancient  system  of  blood  relationship  as 
the  bond  of  civilised  society — recollecting  these  two  points,  we 
shall,  on  the  whole,  be  prepared  to  agree  with  Aristotle,  that  the 
family  system  was  the  result  of  natural  feeling,  and  the  only 
method  of  combination  which  could  suggest  itself  to  the  minds 
of  our  forefathers.  The  family,  he  says,  is  in  the  order  of  nature 
the  primary  association  ;   next  comes  that  association  of  several 

1  ^1.  L.,  pp.  191, 192. 

^  Compare  Pol.  iii.  3  with  the  "  ideal  state  "  of  book  iv. 
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households  for  purposes  of  mutual  advantage,  which  is  not  of  a 
merely  ephemeral  character.  This  association  is  the  kco/jlt},  or 
Village  Community ;  and  the  natural  form  of  the  Village  Com- 
munity, he  adds,  is  when  it  is  an  offshoot  or  development  of  the 
household.  When  the  community  is  so  constituted  its  members 
are  called  "clansmen"  or  "foster-brothers."  He  proceeds,  with 
great  sagacity,  to  account  for  the  prevalence  of  monarchical 
government,  both  in  early  times  and  in  his  own  time,  among 
uncivilised  races,  through  the  circumstance  that  the  State  grew 
out  of  the  Village  Community,  which  latter  was  regulated  on 
the  patriarchal  system.^  Sir  Henry  Maine,  in  the  course  of 
an  inquiry  into  kindred  subjects,  has  come  to  a  similar  result. 
He  finds  the  conception  of  the  family  life,  as  the  basis  of  all 
social  organisation,  to  be  one  of  great  tenacity  and  permanence. 
Forms  of  association  which  were  essentially  legal,  commercial,  or 
spiritual,  are  shown  to  have  been  assimilated,  as  much  as  pos- 
sible, to  forms  of  association  based  on  consanguinity.  This  posi- 
tion is  illustrated  by  an  examination  of  the  early  history  of 
contracts  of  partnership  and  contracts  of  agency,  of  guilds  and 
companies  for  trading  purposes,  of  monastic  ties  and  the  spiritual 
relation  of  baptismal  sponsorship,  lastly,  of  the  institution  of 
"literary  fosterage,"  or  the  connection  between  teacher  and  pupil, 
of  which  we  find  numerous  traces  in  Irish,  as  in  Hindu  custom, 
in  the  tracts  of  the  Brehons  and  the  tracts  of  the  Brahmans. 
Sir  Henry  thus  sums  up  his  opinion  : — 

We  have  thus  strong  reason  for  thinking  that  societies  still  under  the 
influence  of  primitive  thought  labour  under  a  certain  incapacity  for  regarding 
men  yrouped  together  hy  virtue  of  any  institutions  whatsoever  as  connected 
otherwise  than  through  blood  relationship.  We  find  that  through  this 
barrenness  of  conception  they  are  apt  to  extend  the  notion  of  consanguinity, 
and  the  language  beginning  in  it,  to  institutions  of  their  own  not  really 
founded  on  community  of  blood,  and  even  to  institutions  of  foreign  origin. 
We  find  also  that  the  association  between  institutions  arising  from  true 


^  See  Pol.  i.  2,  5t6  koX  rd  irpCJTOv  i^acriXe^ovro  ai  TriXets  Kai  vvv  ?ti  tA  ^dvri' 
iK  ^acriXevofx&wi'  yap  awfjXdou'  irdcra  ydip  Oi'w'a  jSacriXei^eTat  virb  toO  Trpea^vrdrov, 
ib<TT€  Kai  al  dTTOLKiaL  Old  TTjv  avyytveiav.  We  should  paraphrase  the  last  sentence 
thus  :  "  Every  household  is  under  the  rule  of  the  eldest  male  ascendant,  whence 
it  is  that  the  offshoot  of  the  household,  the  Village  Community  {d-n-oiKla  being  ex- 
plained by  the  previous  expression  /cci/xij  aTroiKia  oiKias)  is  similarly  governed, 
owing  to  its  basis  being  that  of  Vjlood  relationship."  Aristotle  then  proceeds  to 
quote  the  Homeric  description  of  "  paternal  government "  among  the  Cyclopes 
which  we  have  already  cited. 
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kinship  and  institutions  based  on  artificial  kinship  is  something  so  strong 
that  the  emotions  which  they  respectively  call  forth  are  practically  indis- 
tinguishable.^ 

We  are  now  perhaps  in  a  better  position  to  appreciate  the  real 
significance  of  the  organisation  of  ancient  society  into  isolated 
groups  of  kinsfolk.     Every  alien,  as  we  have  said,  was  regarded 
as  a  foe ;  and  to  rely  upon  the  partially  recognised  obligation  of 
hospitality  to  strangers  was  precarious  indeed.     For  the  primitive 
Aryan  there  was  indeed  neither  peace  nor  safety  except  among  his 
own  kindred  and  in  his  father's  house.     If  we  fully  recognise 
this  fact  we  shall  perhaps  see  our  way  to  another  explanation 
of  the  prevalence  of  the  custom  of  adoption,  which,  without  pre- 
tending to  displace  Sir  G.  Cox's  theory — -which  certainly  supplies 
the  only  clue  to  some  of  the  phenomena  which  ancient  society 
presents — will  at  least  contract  its  scope.     There  surely  must 
have  been  many  reasons  for  men  entering  into  association  with 
one  another  besides  the  desire  of  making  provision  for  the  due 
performance  of  their  obsequies.     And  when  we  observe  that  the 
only   possible    association   was   that   of    real    or   assumed   con- 
sanguinity, we  seem  to  find  a  sufficient  reason  for  the  frequency 
with  which  the  latter  was  produced  by  the  ceremony  of  adoption. 
Its  efficacy,  indeed,  must  always  remain  a  problem,  which  can 
only  be  explained  by  an  examination— which  we  cannot  now 
undertake — of  the  vast  and  interesting  subject  of  legal  fictions, 
and  of  their  influence  on  the  growth  of  society  in  its  earlier  stages. 
With  the  exception  of  adoption,  the  only  relation  which  could 
possibly  subsist  between  persons  unconnected  by  blood  was  that 
of  superiority  and  subjection.     An  equal  might  be  adopted,  but 
an  inferior  could  only  be  subjugated.     When  a  family  was  feeble 
it  recruited  its  strength  by  adoption ;  when  it  became  powerful 
it   enslaved   its  weaker   neighbours.      In  the  same   way,  it   is 
probable  that  many  ancient  cities  began,  like  that  of  Eomulus, 
with  an  Asylum,  and  ended,  like  Eome,  with  an  exclusive  franchise 
of  hereditary  burgesses.*     When  this  latter  period  arrived,  those 
struggles  between  aristocracy  and  democracy  commenced  which 
form  so  large  a  part  of  the  constitutional  history  of  Eome  and 
Athens.     They  for  the  most  part  ended  in  the  triumph  of  the 

1  E.  H.  of  I.,  p.  247.     Sir  Henry  is  not  responsible  for  the  italics. 
*  [Compare  the  history  and  evolution,  during  the  last  half-century,   of  the 
South  African  Reijublic] 


40  ARYAN  SOCIETY 

demos,  and  the  supersession  of  the  principle  of  consanguinity, 
as  a  title  to  political  power,  by  the  principle  of  local  contiguity. 
We  are,  however,  anticipating.  For  the  present  it  is  sufficient 
to  remark  that  it  is  not  difiicult  to  trace  the  steps  by  which  the 
family,  not  separating  into  fractions  like  its  modern  counterpart, 
but  held  together  by  the  authority  of  the  eldest  male  ascendant, 
strengthening  itself  when  necessary  by  adoption,  and  availing 
itself  of  every  opportunity  which  fortune  presented  for  the 
reduction  of  less  powerful  groups  into  the  position  of  subjects 
and  dependents,  rapidly  developed  into  the  clan  or  tribe.  It 
remained  a  nomad  tribe  so  long  as  its  mode  of  life  was  pastoral. 
So  long  as  the  pasturing  of  stock,  the  fishery  and  the  chase,  were 
the  main  sources  of  subsistence,  little  advance  in  civilisation,  or 
improvement  in  the  material  condition  of  the  tribesmen,  could 
be  expected.  But  in  process  of  time  agriculture  was  introduced ; 
and  its  introduction  is  no  doubt  one  of  the  benefits  Avhich  the 
institution  of  slavery  has,  in  its  day,  conferred  upon  mankind.^ 
Thus  it  was  that  the  wandering  clan  developed  into  the  more  or 
less  settled  Village  Community,  an  institution  which  we  meet 
with  in  the  early  history  of  every  Aryan  society,  which  has  left 
its  mark  on  English  law  and  the  names  of  English  places,  and 
which  is  still  to  be  observed  in  India,  Russia  and  Croatia. 

When  the  Village  Community  establishes  itself  on  a  definite 
situation  a  new  importance  at  once  attaches  to  the  ownership 
and  cultivation  of  the  land.  The  principal  difference  between 
the  ancient  and  modern  \allage  appears  to  be  twofold.  In  the 
first  place,  the  ancient  village  was  composed  of  real  or  artificial 
kinsfolk,  whilst  the  only  tie  which  binds  together  the  members 
of  its  modern  counterpart  is  that  of  common  locality,  and  the 
common  obligations  which  common  locality  involves.  Secondly, 
land  in  modern  times  is  for  the  most  part  held  in  severalty — that 
is,  by  individual  proprietors ;  but  in  ancient  times,  and  in  those 
communities  which  still  retain  some  of  the  features  of  primitive 
society,  the  prevalent  system  is  that  of  ownership  in  common. 
It  has  already  been  shown  that  a  failure  to  recognise  the  corporate 
nature  of  archaic  existence  is  responsible  for  many  erroneous 

1  No  one  cau  projierly  appreciate  Aristotle's  discussion  of  slavery — Politics, 
book  i. — wiio  has  confined  his  observation  to  the  modern  abuse  of  the  institution, 
or  even  to  its  working  among  the  Romans. 
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theories  which  have  from  time  to  time  been  promulgated  as  to 
the  origin  of  the  law  of  persons ;  it  is  equally  easy  to  show  that 
the  greatest  misconceptions  have  prevailed  as  to  the  origin  of 
the  law  of  property,  simply  because  the  fact  that  its  primary 
condition  was  one  of  joint  proprietorship  has  not  been  generally 
perceived.  The  principles  of  occupancy  enunciated  by  the 
Roman  juris-consults  have  supplied  an  explanation  of  the  origin 
of  property  which  is  at  once  the  popular  theory  and  the  theory 
which  most  speculative  jurists,  from  Blackstone  downwards,  have 
been  contented  to  accept.  Gratuitous  as  are  the  assumptions 
which  these  doctrines  involve,  they  are  perhaps  sufficiently 
disproved  by  the  observation  that  the  ownership  which  they 
pre-suppose  is  not  joint  but  separate.  "It  is  each  individual 
who  for  himself  subscribes  the  social  compact.  It  is  some 
shifting  sandbank  in  which  the  grains  are  individual  men,  that 
according  to  the  theory  of  Hobbes  is  hardened  into  the  social 
rock  by  the  wholesome  discipline  of  force."  ^  The  Great  Leviathan 
is  not  an  artificial  family,  but  an  artificial  man." 

The  best  evidence  as  to  the  system  of  land  tenure  which  once 
universally  prevailed  in  Aryan  society  is  to  be  found  in  the 
system  of  co-ownership  which  still  prevails  in  India.  From  this 
point  of  view  the  study  of  Indian  social  life — especially  when  we 
consider  that  many  of  its  most  characteristic  features  are  passing 
away  before  our  eyes — becomes  of  jDre-eminent  importance ;  and 
those  who  had  the  privilege  of  hearing  the  Rede  Lecture  for 
1875  will  not  readil}^  forget  the  striking  language  in  which  its 
claim  on  our  attention  was  pointed  out. 

India  has  given  to  the  world  comparative  philology  and  comparative 
mythology  ;  it  may  yet  give  us  a  new  science  not  less  valuable  than  the 
sciences  of  language  and  of  folk-lore.  I  hesitate  to  call  it  comparative  juris- 
prudence because,  if  it  ever  exists,  its  area  will  be  so  much  wider  than  the 
field  of  law.  For  India  not  only  contains  an  Aryan  language  older  than  any 
other  descendant  of  the  common  mother  tongue,  and  a  variety  of  names  of 
natural  objects  less  perfectly  crystallised  than  elsewhere  into  fabulous 
personages,  but  it  includes  a  whole  world  of  Aryan  institutions,  Aryan 
customs,  Aryan  laws,  Aryan  ideas,  Aryan  beliefs,  in  a  far  earlier  stage  of 
growth  and  development  than  any  which  survive  beyond  its  borders.     There 


^  Ancient  Law,  p.  257. 

-  "  That  Great  Leviathan,  called  the  Commonwealth  or  State,  which  is  but  an 
artificial  man,  tliough  of  greater  stature  and  strength  than  the  natural,  for  whose 
protection  and  defence  it  was  intended." — Hobbes'  Leviathan. 
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are  undoubtedly  in  it  the  materials  for  a  new  science,  possibly  including 
many  branches.  To  create  it,  indeed,  to  give  it  more  than  a  beginning,  will 
require  many  volumes  to  be  written  and  many  workers  to  lend  their  aid.^ 

For  an  exhaustive  examination  of  the  Indian  Village  Com- 
munity we  must  refer  to  the  lectures  of  Sir  Henry  Maine  and 
to  the  last  chapter  of  Dr.  Hunter's  *  admirable  work  on  Orissa." 
We  can  now  make  only  the  briefest  mention  of  some  of  the 
principal  features  in  its  organisation.  In  the  first  place,  it  must 
not  be  regarded  as  a  subject  of  merely  speculative  interest :  it  is  a 
living  institution  ;  and  its  practical  working  is  under  the  careful 
observation  of  those  British  functionaries  who  endeavour  to  carry 
out  the  principle  of  "governing  India  according  to  Indian  ideas." 
For  fiscal  as  well  as  for  legal  purposes  it  is  the  proprietary  unit 
of  the  most  important  provinces ;  and  it  is  the  source  of  a  vast 
and  complicated  land  law.^  We  may  assert  with  some  confidence 
that  the  comparison  of  this  land  law  with  early  Teutonic  systems 
will  probably  have  much  influence  in  modifying  some  theories 
as  to  the  origin  of  our  own  law  of  real  property  which  have  long 
held  unquestioned  sway  in  the  minds  both  of  statesmen  and  of 
lawyers.  Members  of  the  latter  profession  will,  perhaps,  in  the 
future  be  more  cautious  in  the  use  which  they  make  of  some  of 
their  fundamental  assumptions — of  the  assumption,  for  instance, 
that  all  land  is  held  primarily  of  the  Crown,  and  that  the  oldest 
form  of  ownership  which  calls  for  their  recognition  is  the  manorial 
group  of  landlord  and  tenant.  Recent  investigation  has  made  it 
extremely  probable  that,  so  far  from  the  rights  of  villagers  to 
commonable  lands  being  the  result  of  unchecked  encroachments 
on  the  manor  of  the  lord,  the  enclosure  of  commons  and  occupation 

1  R.  L.,  p.  11. 

*  [Now  Sir  W.  Hunter.] 

2  Orissa,  by  W.  W.  Hunter,  LL.D.  London,  1872.  See  vol.  ii.  c.  \x.  pp. 
200-278.     ".Village  System  and  Growth  of  Private  Rights  in  the  Soil." 

'^  While  writing  this  article  we  have  received  a  work  on  The  Law  Relating  to 
the  Land  Tenures  of  Lower  Bengal,  by  Arthur  Pliillips,  M.  A.,  Officiating  Standing 
Counsel  to  the  Government  of  India.  Calcutta,  1876.  In  this  volume  (which 
consists  of  the  course  of  "Tagore  Law  Lectures"  for  1874-75)  Mr.  Phillips 
performs  the  same  service  for  Bengal  in  discussing  its  ''  Village  System  and  Growth 
of  Rights  in  the  Soil  " — though  more  fully  and  from  a  more  strictly  legal  point  of 
view — as  Dr.  Hunter  has  performed  for  Orissa.  The  first  lecture,  moreover, 
contains  an  admirable  account  of  the  salient  features  of  the  Village  Community 
in  all  parts  of  India.  We  may  also  refer  to  an  interesting  paper  on  "  Tenure  of 
Land  in  India,"  by  Sir  George  Campbell,  which  forms  one  of  a  series  of  essays 
(pp.  149-233)  on  Systems  of  Land  Tomre  in  Various  Countries,  piiblished  under 
the  sanction  of  the  Cobden  Club.     London,  1870. 
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of  waste  by  the  feudal  lord  are  often  themselves  unjustifiable 
encroachments  on  the  ancient  rights  of  Village  Communities. 

The  lands  of  the  Indian  Village  Community,  as  in  its  Teutonic 
and  Scandinavian  counterparts,  are  most  frequently  divided  into 
three  portions.  In  the  arable  land  each  householder  has  a 
separate  lot,  which  he  is,  however,  obliged  to  cultivate  according 
to  minute  customary  rules.  The  second  part,  where  the  nature 
of  the  soil  admits  of  it,  consists  of  pasture  meadows,  which  are 
more  or  less  the  subject  of  private  occupancy,  but  which  no 
family  is  allowed  to  permanently  appropriate.  Thirdly,  there  is 
the  waste  or  common  land  which  is  held  by  the  whole  community 
pro  indiviso.  Passing  from  the  land  which  the  community 
cultivates,  and  the  tillage  of  which  is  its  chief  bond  of  union,  to 
the  persons  of  whom  it  consists,  it  may  be  defined  as  an  aggre- 
gation of  families,  each  ruled  by  a  despotic  Paterfamilias.  The 
affairs  of  the  village  are  managed,  and  disputes  as  to  custom 
determined,  either  by  a  council  of  Elders,  or,  perhaps  more 
frequently,  by  a  Headman,  whose  office  is  either  hereditary,  or 
acquired  by  purchase,  or,  as  in  the  Russian  Mir,  by  election, 
"  the  choice  being  generally,  however,  in  the  last  case  confined 
in  practice  to  the  members  of  a  particular  family,  with  strong 
preference  for  the  eldest  male  of  the  kindred  if  he  be  not  specially 
disqualified."  ^  "  The  hereditary  village  heads,"  says  Dr.  Hunter, 
"  formed  the  most  numerous  class,  and,  according  to  popular 
opinion  and  tradition,  represented  the  normal  state  of  things. 
So  far  as  can  be  calculated  from  the  papers,  between  one-third 
and  a  half  of  the  whole  villages  in  Orissa  had  an  hereditary 
Headman.  A  deeply -rooted,  although  not  very  well-defined, 
impression  ascribed  to  them  lineal  descent  from  the  original 
founder  of  the  village ;  an  impression  which  their  local  titles 
seemed  to  perpetuate.  The  lands  pertaining  to  their  office  bore 
the  name  of  the  fields  of  their  father's  house.""  The  Headman, 
like  the  Elder  of  the  Russian  Mir,  represents  the  Community  in 
its  transactions  with  the  Government,  with  the  revenue  courts 
and  officers,  and  with  other  village  groups.  The  great  sources 
of  the  law  by  which  its  affairs  are  regulated  are  stated  to  be 
custom,  tradition,  or  authority — anything,  in  short,  but  mutual 

^  Maine,  V.  C,  p.  122  ;  see  also  pp.  155,  156. 
^  Orissa,  vol.  ii.  pp.  249,  250. 
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agreement  and  contract.  Even  the  wares  which  its  members 
produce  are  sold  at  a  price  determined  by  usage,  and  to  bargain 
with  a  Hindu  tradesman  is  to  insult  him.  Amongst  the  members 
of  the  family,  partition  of  goods  is  in  certain  cases  theoretically 
allowable,  but  in  practice  the  property  constantly  remains 
undivided  through  several  generations ;  while,  as  between  the 
diflFerent  families,  no  such  thing  as  private  proprietary  right  in 
the  cultivable  land  is  ever  admitted.  And  the  great  security 
against  its  growth  is  the  maintenance  of  a  uniform  system  of 
cultivation.  Traditions  remain  of  customs  which  are  still  to  be 
observed  in  Russia  and  Croatia,  of  the  periodical  repartition  of 
lots  within  the  cultivable  area,  and  of  the  "  shifting  of  the  Arable 
Mark."  As  soon  as  the  family  lot  becomes  separate  and  irre- 
movable—  a  process  which  has  been  rather  hastened  than 
commenced  by  British  rule — the  Village  Community  is  on  its 
way  to  dissolution. 

The  community  includes  within  itself  multifarious  trades  and 
occupations — mostly  hereditary — and  is  thus  enabled  to  maintain 
its  collective  life  independently  of  all  external  aid ;  there  is  an 
organised  village  police  and  a  village  accountant  and  surveyor : 
there  is  an  hereditary  blacksmith  and  an  hereditary  shoemaker. 
It  is,  perhaps,  scarcely  surprising  that  in  a  tropical  climate  we 
find  no  mention  of  hereditary  tailors.  We  meet  with  the  same 
features  in  the  earlj'  Teutonic  groups,  which  appear  to  have 
been  similarly  self-sufficing;  and  this  may,  perhaps,  account 
for  surnames  amongst  ourselves,  and  the  names  of  certain  fields 
and  districts,  being  so  frequently  borrowed  from  the  names  of 
trades.  Thus,  the  Indian  village,  though  sometimes  acknow- 
ledging its  connection  with  a  larger  body  or  clan,  is  always  so 
organised  as  to  be  self-complete.^  It  is  not  always,  or  indeed 
frequently,  the  case  that  its  members  are  all  of  the  same  social 
position  ;  on  the  contrary,  it  usually  contains  an  aristocracy,  who 
alone  claim  descent  from  the  original  founder.  The  amount  of 
blood  relationship  which  really  subsists  between  its  members  is 
usually  a  matter  of  great  uncertainty.     That  the  communities 

^  It  is  scarcely  necessary  to  remark  that  to  attain  tliis  self-completeness  (avrdp- 
Keia)  is,  according  to  Aristotle,  the  great  object  of  the  State.  And  so  Plato, 
who  {Pvqnihlic,  book  ii.  p.  369)  makes  "  the  smallest  possible  city  "  (f;  ye  ds'tt^- 
KaioT6.Tr)  7r6\ts)  consist  of  four  or  five  men — the  husbandman,  the  builder,  the 
weaver,  aud  the  shoemaker. 


AEYAN  SOCIETY  45 

have  been  very  generally  adulterated  by  the  absorption  of 
strangers  is  well  ascertained ;  but  the  extent  to  which  the  new- 
comers have  been  assimilated  in  position  to  the  original  group 
differs  greatly  in  particular  cases. 

The  mutual  rights  of  the  various  classes  which  compose  the 
Indian  Village  Community  are  highly  complex ;  and  they  form 
one  of  the  most  difficult  problems  which  British  functionaries, 
amid  conflicting  traditions  and  contradictory  claims,  are  called 
upon  to  solve.  The  growth,  however,  of  private  rights  neces- 
sarily involves  the  modification  and  ultimate  dissolution  of  the 
ancient  Aryan  system  of  rural  communism.  Individual  pro- 
prietors are  gradually  supplanting  co-owners ;  repartition  of 
lands  is  obsolete ;  in  a  word,  modern  law  is,  step  by  step,  usurping 
the  place  of  primitive  custom.  The  change  is  one  which  neither 
public  policy  nor  political  economy  can  view  with  regret ;  but 
a  most  interestiiig  field  of  inquiry  is  being  withdrawn  from  the 
observation  of  the  historical  student;  and  we  can  only  rejoice 
that  intelligent  Anglo-Indians,  like  Sir  George  Campbell  and 
Dr.  Hunter,  have  given  us  the  result  of  the  "  concrete  study  of 
individual  localities,"  and  thus  furnished  rich  material  for  that 
synthesis  of  Aryan  village  systems  from  which  so  much  may  be 
expected. 

The  simplest  form  of  rural  organisation  which  has  come  under 
Dr.  Hunter's  personal  observation  is  the  Kandh  Hamlet  of 
Orissa.  His  description  of  it  is  substantially  identical  with  the 
results  at  which  Sir  Henry  Maine,  from  a  more  general  com- 
parison, has  arrived.  He  describes  individual  rights  as  unknown  ; 
the  household  is  the  primary  unit,  and  the  house-father  is  the 
lawgiver  and  representative  of  the  household.  When  we  read 
his  description  of  Kandh  society^  partly  taken  from  the  report  of 
the  first  British  official  who  studied  the  customs  of  the  tribe,  we 
might  fancy  that  we  were  reading  an  account  of  the  family  life 
of  Ancient  Eome  : — 

The  outward  order  of  Kandh  society — all  its  conditions,  its  texture,  and 
its  colouring— necessarily  derive  their  distinctive  character  from  the  ideas 
which  produce  or  which  spring  from  this  remarkable  system  of  family  life. 
It  is  a  Kandh  maxim  that  a  man's  father  is  his  god,  disobedience  to  whom  is 
the  greatest  crime  ;  and  all  the  members  of  a  family  live  in  strict  subordina- 
tion to  its  head  until  his  death.  Before  that  event  a  son  cannot  possess 
property  of  any  kind.     The  fruit  of  his  labour  and  all  his  acquisitions  go  to 
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increase  the  common  stock.  ...  On  the  death  of  the  father,  each  son 
becomes  a  separate  Family  Head,  inheriting  an  equal  share  of  the  land  and 
common  stock  which  the  joint  industry  of  himself  and  his  brethren  had 
accumulated  during  his  father's  lifetime.^ 

The  only  essential  difference  between  the  Hamlet  of  the 
Kandhs  and  the  organised  Hindu  Village  lies  in  the  circumstance 
that  the  former  race  have  not  advanced  from  a  nomadic  to  a 
settled  system  of  agriculture.     And  so — 

in  the  primitive  organisation  of  the  Kandh  Hamlet  the  Family  is  all  in  all, 
and  the  individual  nowhere  appears.  In  the  Hindu  Village  the  Family  in  its 
undivided  state  still  forms  the  ultimate  unit ;  but  a  unit  self-acting  only  in 
domestic  concerns,  and  subject  in  its  outward  relations  to  the  higher  organism 
of  the  Village  Guild.  In  the  Kandh  system  we  see  only  Families  ;  in  th 
Hindu  system  we  see  Families  and  Village  Guilds. - 

How  far  the  prevalence  of  the  Family  system  among  the 
Kandhs  and  other  non-Aryan  tribes  makes  it  probable  that 
consanguinity,  as  a  Ijasis  of  the  social  union,  so  far  from  being 
an  exclusively  Aryan  institution,  is  common  to  all  mankind,  is 
a  point  on  which  we  do  not  at  present  possess  nearly  suffi- 
cient evidence  to  speak  with  confidence.^  It  is,  however, 
worthy  of  remark  that,  as  in  the  Kandh  Hamlet  no  rights  and 
no  authority  external  to  those  of  the  family  were  recognised, 
so  it  never  grew  into  "  that  firmly-defined  territorial  entity  Avhich 
is  the  great  characteristic  of  the  Hindu  Village."  It  was 
a  mere  group  of  homesteads  to  which  Aristotle  would  prob- 
ably have  refused  to  allow  the  name  of  KOifir},  on  the  ground 
that  the  association  of  its  component  parts  is  not  other  than 
ephemeral.^ 

The  vestiges  of  the  Village  Community  in  ancient  Hellenic 
society  are  far  from  slight ;  but  we  principally  encounter  them 
in  methods  of  nomenclature  and  of  social  classification  which  in 

1  Orissa,  vol.  ii.  p.  204.  -  Ibid.  p.  254. 

'  "  For  the  features  of  ijrimitive  life  we  must  look,  not  to  tribes  of  the 
Kirghiz  tyjie,  but  to  those  of  Central  Africa,  the  wilds  of  America,  the  hills  of 
India,  and  the  islands  of  the  Pacific :  with  some  of  whom  we  find  marriage  laws 
uuknown,  the  family  system  uudeveloi^ed,  and  evea  the  only  acknowledged 
blood  relationship  that  through  mothers.  These  facts  of  to-day  are,  in  a  sense, 
the  most  ancient  history.  In  the  sciences  of  law  and  society,  old  means  not  old 
in  chronology,  but  old  in  structure  ;  that  is  most  archaic  which  lies  nearest  to 
the  begiunhig  of  human  progress  considered  as  a  development,  and  that  is  most 
modern  which  is  farthest  removed  from  that  beginning." — Primitive  Marriage. 
By  J.  F.  M'Lenuan,  M.A.    Edinburgh,  1865. 

*  i)  b'  in  nXeidvuv  oIkiuiv  KOivwvia  irpuTT]  XPW^^^  ^fSKev  fxr;  icprj/jL^pov 
Kitl/JLT], — Pol.  i.  2. 
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the  period  of  Greek  history  with  which  we  are  best  acquainted 
had  become  practically  insignificant.  The  tradition  of  the 
Synoekia  which  Theseus  effected  no  doubt  recalls  the  memory  of 
a  period  when  there  was  no  City  of  Athens,  but  many  Village 
Communities  in  Attica.  Thucydides,  in  relating  the  story, 
describes  these  small  groups  as  having  possessed  independent 
systems  of  local  government,  as  having  held  no  regular  communi- 
cation with  each  other,  and  as  having  been  occasionally  engaged 
in  mutual  hostilities.^  He  acutely  observed  that  the  City  of 
Athens  had  gradually  grown  up  around  the  Acropolis,  which 
must  at  first,  as  in  other  primitive  communities,  have  been  re- 
garded merely  as  a  temporary  stronghold  for  the  race  in  the 
event  of  foreign  invasion.  What  Mr.  Grote  calls  the  "  cantonal " 
mode  of  life  no  doubt  long  prevailed  in  Attica,  a  fact  which  is 
especially  attested  by  the  great  suffering  which  the  rural  popula- 
tion experienced  when,  on  the  occasion  of  the  Persian  invasion, 
and,  fifty  years  afterwards,  on  account  of  the  Peloponnesian  war, 
they  were  compelled  temporarily  to  abandon  those  village  homes 
to  which  on  the  first  opportunity  they  returned.  "It  was  the 
standing  habit,"  says  Mr.  Grote,  "  of  the  population  of  Attica, 
even  down  to  the  Peloponnesian  war,  to  reside  in  their  several 
cantons,  where  their  ancient  festivals  and  temples  yet  continued 
as  relics  of  a  state  of  previous  autonomy.  Their  visits  to  the 
City  were  made  only  at  special  times,  for  purposes  religious  or 
political,  and  they  still  looked  upon  the  country  residence  as 
their  real  home."  But  Greek  life,  as  we  know  it  best,  was 
essentially  a  City  life,  a  form  of  society  which  seemed,  to  states- 
men and  philosophers  alike,  the  highest  to  which  human  nature 
could  attain.  "The  association,"  writes  Aristotle,  "of  several 
Village  Communities  forms  the  perfect  State,  and  we  may  define 
it  as  possessing  self-completeness  in  the  highest  degree ;  it  arises 
from  the  desire  to  live,  and  it  is  maintained  by  the  desire  to 
live  worthily  and  well." '"  We  need  scarcely  remind  the  reader 
of  Kant's  parallel  description  of  the  social  concert  as  "  pathologi- 
cally extorted  from  the  necessities  of  the  situation,  and  subse- 
quently exalted  into  a  moral  union  founded  upon  the  reasonable 
choice."  In  the  City  life,  the  clearest  evidence  which  we  find  of 
the  stage  in  social  progress  out  of  which  it  gi-ew  lies  in  the 
1  Thuc.  ii.  15.  2  pf^i  I  2. 


48  ARYAN  SOCIETY 

perpetual  disputes — not,  as  in  India,  about  proprietary  rights  and 
the  ownership  of  the  soil — but  as  to  the  proper  basis  of  political 
power.  In  Sparta,  it  appears  probable  that  the  ancient  division 
of  the  three  Dorian  tribes — the  Hylleis,  the  Pamphyli,  and  the 
Dymanes — was  eventually  superseded  by  a  topical  classification ; 
in  regard  to  Attica,  we  can  speak  with  more  precision.  The 
population,  as  in  most  Ionic  races,  was  originally  divided  into 
four  tribes.  The  Phylai,  or  tribes,  consisted  of  Phratriai,  or 
"  brotherhoods,"  and  each  of  the  brotherhoods  was  an  aggregate 
of  Gene,  or  "clans."  The  nucleus  of  the  race  was  no  doubt  the 
clan,  or  group  of  families.  The  Phratria,  like  the  Eoman  Curia, 
was  simply  a  collection  of  clans  bound  together,  for  purposes 
principally  religious.  The  Phyle  was  an  association  of  Phratriai, 
just  as  the  Tribus  was  an  association  of  Curiae.  The  Greek  clan 
was  held  together  by  common  religious  ceremonies  and  a  common 
burial-ground,  by  mutual  rights  of  succession,  by  reciprocal 
obligations  to  assist  and  redress  the  injuries  of  clansmen,  by  the 
right  and  obligation,  in  particular  cases,  to  intermarry,  and  by 
the  possession  of  certain  property  on  the  principle  of  co-owner- 
ship. Until  the  reforms  of  Cleisthenes  (B.C.  509)  every  Athenian 
burgess  was  necessarily  a  member  of  one  of  the  original  clans. 
Cleisthenes  took  a  step  which,  considering  the  date  of  his  legisla- 
tion, must  be  regarded  as  extremely  bold.  For  many  important 
purposes,  he  introduced  the  principle  of  local  association  in  place 
of  the  principle  of  consanguinity.  He  may  be  said  to  have 
substituted  an  aggregation  of  fellow-demots  for  an  aggregation 
of  fellow-gentiles.  It  must  not,  however,  be  supposed  that  the 
opposing  claims  of  aristocracy — or  rather  nobility — and  democracy 
were  then  finally  settled.  Long  after  the  constitution  of 
Cleisthenes,  the  citizenship  of  Athens  remained  an  extremely 
exclusive  institution,  and  was  always  a  matter  of  hereditary 
descent,  except  in  the  rare  cases  Avhen  "the  freedom  of  the 
City  "  was  conferred  by  public  grace.  Aristotle's  high  estimate 
of  the  vox  populi  would  be,  if  not  incomprehensible,  at  least 
strikingly  inconsistent  with  his  general  tone,  if  we  did  not 
remember  that  it  is  the  vux  populi,  and  not  the  vox  plebis,  the 
voice  of  the  l)urgesses,  but  not  the  voice  of  the  multitude,  the 
voice,  indeed,  of  a  limited  class  with  more  outside  its  pale  than 
within  it,  that  he  is  discussing.     The  idea  of  residence  conferring 
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a  claim  to  citizenship  is  incidentally  dismissed  as  on  the  face  of 
it  absurd ;  "  it  is  not,  as  I  suppose  will  be  admitted,  by  residence 
that  the  citizen  is  such ;  for  of  residence  both  denizens  and 
slaves  partake."^  That  Cleisthenes  enfranchised  many  j^er- 
sons  who  could  advance  no  other  claim  he  readily  admits ; 
but  this  was  in  consequence  of  a  revolution  {jxera^oXr) 
7roXtr€ia<;),  and,  while  recognising  the  statios  quo,  he  seems  to 
deny  that  such  enfranchisement  was  in  the  abstract  just."  One 
of  the  most  curious  chapters  in  his  treatise  is  that  in  which  he 
discusses  "the  identity  of  the  City."  He  then  goes  so  far  as  to 
admit  that  yvT]ac6T'i]<i,  which  is,  in  effect,  the  preservation  of  the 
original  race  of  inhabitants,  is  an  insufficient  test ;  but  if  con- 
tinuity of  race  is  unsatisfactory,  continuity  of  site  is  equally 
inadequate.  His  only  resource  is  to  fall  back  upon  what  is, 
according  to  modern  views,  a  scarcely  tenable  solution,  a  solution 
Avhich  certainly  would  not  commend  itself  to  our  neighbours 
across  the  Channel,  and  to  affirm  that  identity  of  the  City  or  State 
depends  upon  identity  of  the  Constitution.^ 

Crossing  the  Hadriatic,  we  now  come  to  those  "  Village  Com- 
munities by  the  Tiber  "  out  of  which  Rome  arose.  An  excellent 
account  of  them  has  been  given  by  Dr.  Mommsen.  There  is  not 
the  slightest  doubt  that  the  Latin  territory  was  once  divided  into 
a  number  of  clan  ^'illages  similar  in  their  general  features  to  the 
clan  settlements  of  Attica  and  India.  While  each  household  had 
its  allotted  portion  of  the  land  belonging  to  the  clan,  certain 
parts  of  it  were  held  in  common  on  the  sj'stem  of  joint  posses- 
sion. "  Whether  it  was  in  Latium  itself  that  the  clan  households 
developed  into  clan  villages " — that  is,  that  the  stage  in  social 
progress  was  reached  which  distinguishes  the  Hindu  Village  Com- 
munity from  the  Kandh  Hamlet  of  Orissa — "  or  whether  the 
Latins  were  already  associated  into  clans  when  they  immigrated 
into  Latium,  are  questions  which  we  are  just  as  little  able  to 
answer  as  we  are  to  determine  how  far,  in  addition  to  the  original 
ground  of  common  ancestry,  the  clan  may  have  been  based  on 
the  incorporation  or  co-ordination  from  without  of  individuals 

^  6  de  TTokiT-qs  ov  ry  oiKelv  irov  iroXirris  (.(jtIv  koI  yap  /xeroiKoi  Kal  dovXoi 
Koivujvovai.  Tris  oiKrjirewi.  —  Pol.  iii.  1.  Wliether  wov  has  here  a  local  force  or 
thnt  hypothetical  sense  which  we  have  assigned  to  it  in  the  text  is  practically 
immaterial. 

-  Pol.  iii.  2.  3  Ihid.  iii.  3. 
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not  related  to  it  by  blood."  ^  The  clan  settlements  possessed 
their  capitolium  or  arx — connected  Avith  arcere,  dXe^co,  etc.,  to 
ward  off,  defend — which  served  as  a  place  of  common  assembly, 
and,  like  the  Acropolis  of  Athens,  was  used  as  a  refuge  in  time 
of  war  for  the  clansmen  and  their  cattle.  It  resembled  the 
Athenian  Acropolis,  too,  in  another  respect.  A  city  or  urbs 
gradually  arose  beneath  its  shelter,  and  perhaps  derived  its  name 
from  the  orhis  or  ring-wall  with  which  the  citadel,  for  purposes 
of  defence,  was  girt.  Such  were  the  beginnings  of  Rome,  as  of 
all  other  Latin  cities.  Her  rapid  growth  and  the  commanding 
attitude  which  she  was  able  to  assume — first  towards  the  Latin 
League,  afterwards  towards  Italy,  finally  towards  the  world — 
appear  to  have  been  due  in  great  measure  to  accidents  of  site, 
to  the  exceptional  facilities  for  defence  which  her  hills  supplied, 
and  to  the  opportunities  for  traflBc  which  the  Tiber  presented, 
and  which  soon  made  Rome  the  emporium  of  Latium.  But 
while,  through  various  causes,  the  Romans  became  a  compara- 
tively urban  and  commercial  people,  they  never  forgot  the  family 
organisation  of  their  ancestors.  We  have  already  said  something 
as  to  the  absolute  power  of  the  Roman  Paterfamilias  over  all  his 
household,  and  the  important  position  which  the  Patria  Potestas 
occupies  in  Roman  Law.  The  State  was  based  on  the  model  of 
the  household ;  it  is  no  mere  figure  of  speech  to  say  that  the 
King  was  regarded  as  the  father  of  his  people  ;  the  community 
was  nothing  but  the  union  of  the  clans  ;  out  of  the  union  of  their 
fields  arose  the  public  domain ;  and  the  union  of  their  members 
produced  the  burgesses  of  Rome. 

To  the  student  of  Aryan  society  no  race  is  more  interesting 
than  the  Teutonic.  To  the  Englishman,  at  least,  the  investigation 
of  the  institutions  of  his  own  immediate  forefathers  should  be 
pre-eminently  attractive,  especially  when  we  consider — as  Mr. 
Freeman  has  conclusively  shown  —  that  the  primitive  customs, 
both  political  and  social,  of  the  Teutonic  race  are  more  faithfully 
reflected  and  preserved  in  England  than  in  any  other  country." 
Of  the  three  great  solvents  of  ancient  institutions — Roman  Law, 
Christian  Ethics,  and  Feudalisation — we  in  England  have  been 
comparatively  little  affected  by  the  first  and  perhaps  the  greatest. 

^  Mommseu's  History,  vol.  i.  pp.  39,  40. 
-  Covqxcrative  Politics,  pp.  45-47. 
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The  Teutonic  clan  settlement  has  left  traces,  not  only,  as  we 
shall  immediately  show,  on  English  agriculture,  but  on  our  local 
nomenclature  as  well.  It  has  been  remarked  by  more  than  one 
writer  that  the  names  of  many  parishes  (like  Tooting,  Gillingham 
and  Woking)  are  clearly  derived  from  the  patronymics  of  the 
Teutonic  clans — the  Totingas,  Gillingas  and  Wocingas — which 
there  found  a  local  habitation  and  presented  it  with  a  name. 

The  Teutonic  Village  Community,  or  Markgenossenschaft,  is, 
like  the  analogous  Indian  society,  an  agricultural  association  held 
together  partly  by  the  assumption  of  kinship  on  which  it  is 
based,  and  partly  by  the  land  which  its  members  cultivate  in 
common.  Here,  too,  the  community  is  an  aggregate  of  families, 
each  living  under  the  Mund  of  its  own  father.  As  the  Greek 
clans  grew  into  Phratriai  and  Phylai,  and  those  of  Latium  into 
Curiae  and  Tribes,  so  out  of  the  combination  of  the  Teutonic 
Marks  arose  the  "Hundred"  and  the  " Shire." ^  We  may  add 
that,  although  the  Scirgem6t,  or  "Assembly  of  the  Men  of  the 
Shire,"  may  be  said  to  have  come  to  an  end  when  Mr.  Gladstone's 
Administration  took  the  opportunity  which  the  introduction  of 
vote  by  ballot  afforded  to  abolish  the  "hustings,"  the  Assembly 
of  the  Mark  still  undoubtedly  remains  and  flourishes  in  every 
English  parish ;  and  when  we  couple  with  this  fact  Sir  Henry 
Maine's  incidental  observation"  that  the  rural  machinery  for 
impounding  stray  cattle,  with  which  we  are  all  familiar,  is  cer- 
tainly older  than  the  King's  Bench,  and  probably  more  ancient 
than  the  Kingdom  itself,  we  hope  that  we  shall  have  succeeded 
in  investing  with  at  least  an  antiquarian  interest  two  institutions 
of  the  modern  village  which  are  commonly  regarded  as  sufficiently 
prosaic^the  Vestry  and  the  Pound. 

The  merit  of  being  the  first  to  discover  the  system  of  co- 
ownership  which  prevailed  in  the  Teutonic  Mark  belongs  to  Von 
Maurer ;  the  vestiges  of  collective  property  which  may  still  be 
traced  in  England  have  been  more  recently  the  subject  of  a 
careful  examination  by  Professor  Nasse,  of  Bonn.^     The  volume 

^  Compa/rative  Politics,  pp.  117-119. 

2  E.  U.  of  L,  p.  263. 

^  The  Professor's  Treatise,  Ueher  der  miUelalterliche  Feldgemeinschaft  und  die 
Mnhegungen  des  sechzehnten  Jahrhunderts  in  England,  has  been  translated, 
under  the  sanction  of  the  Cobden  Club,  by  Col.  H.  A.  Ouvry  C.B.  London, 
1872. 
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on  Land  Tenure,  to  which  we  have  already  referred,^  contains 
an  interesting  paper  by  Mr.  R.  B.  D.  Morier,  C.B.,  then  Charg^ 
d'Aftaires  at  Darmstadt,  in  which  the  leading  results  of  Von 
Maurer's  researches  are  embodied.  The  principal  features  of  the 
Mark  are  thus  described  by  Sir  Henry  Maine  : — 

The  ancient  Teutonic  cultivating  community,  as  it  existed  in  Germany 
itself,  appears  to  have  been  thus  organised.  It  consisted  of  a  number  of 
families  standing  in  a  proprietary  relation  to  a  district  divided  into  three 
parts.  These  three  portions  were  tlie  Mark  of  the  Township  or  Village,  the 
Common  Mark  or  waste,  and  the  Arable  Mark  or  cultivated  area.  The 
community  inhabited  the  village,  held  the  Common  Mark  in  mixed  owner- 
ship, and  cultivated  the  Arable  Mark  in  lots  appropriated  to  the  several 
families.  Each  family  in  the  township  was  governed  by  its  own  free  head  or 
Paterfamilias.  The  precinct  of  the  family  dwelling-house  could  be  entered 
by  nobody  but  himself  and  those  under  his  Patria  Potestas,  not  even  by  oflBcers 
of  the  law,  for  he  himself  made  law  Avithin  and  enforced  law  made  without. 
But  while  he  stood  under  no  relations  controllable  by  others  to  the  members 
of  his  family,  he  stood  in  a  number  of  very  intricate  relations  to  the  other 
heads  of  families.  The  sphere  of  usage  or  customary  law  was  not  the 
family,  but  the  connection  of  one  family  with  another  and  with  the  aggi-egate 
community.^ 

The  equitable  enjoyment  of  the  Common  Mark  by  the  various 
members  of  the  community  was  insured  by  the  supervision  of 
an  elective  or  hereditary  officer,  whose  position,  in  many  respects, 
corresponds  with  that  of  the  Hindu  Headman.  But  the  salient 
peculiarity  of  the  Teutonic  community  was  the  method  in  which 
the  Arable  Mark  was  cultivated.  It  was  divided  into  three 
great  fields ;  each  householder  had  a  share  in  each  field,  a  regular 
rotation  of  crops  was  enforced,  and  one  of  the  fields  was  left 
fallow  every  year.  The  rules  which  regulated  the  cultivation  of 
the  separate  shares — which,  as  it  is  important  to  observe,  con- 
tained the  first  germ  of  the  tenure  of  property  in  severalty — 
were  extremely  intricate  and  minute.  The  proprietary  equality 
of  the  several  families  was  as  far  as  possible  secured  by  a  periodical 
redistribution  of  their  respective  assignments,  exactly  correspond- 
ing to  the  custom  of  repartition  which  to  this  day  prevails  in 
the  Russian  Mir ;  whilst  the  Arable  Mark  itself  appears  to  have 
been  occasionally  shifted  from  one  part  of  the  village  domain 
to  another.     Sir  Henry  Maine  proceeds  to  show  that  a  method 

^  See  p.  42,  note  3.     Mr.  Morier's  paper  is  entitled  "Agrarian  Legislation 
of  Prussia  during  the  Present  Century." 
2  V.  C,  pp.  78,  79. 
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of  occupation,  precisely  corresponding  to  the  divisions  of  the 
Arable  Mark,  is  still  to  be  traced  in  the  "common"  or  "com- 
monable "  fields  which  are  found  in  various  parts  of  England, 
and  which  the  reader,  when  next  he  goes  to  Cambridge  by  the 
Great  Northern  Railway,  may  observe  for  himself  in  the  neigh- 
bourhood of  Baldock.  The  "lot  meadows"  or  "lammas  lands," 
which  are  frequent  in  many  counties,  show  similar  vestiges  of 
the  Common  Mark. 

Our  remaining  space  scarcely  permits  us  to  do  more  than 
mention  the  bare  fact  that  traces  of  the  Village  Community, 
which  we  have  followed  from  India  to  Greece,  from  Greece  to 
Italy,  from  Italy  to  Germany  and  England,  have  recently  been 
observed  among  the  peasant  proprietors  of  France,^  that  it  is  the 
form  of  association  which  was,  as  it  were,  instinctively  adopted 
by  the  first  English  settlers  in  North  America,^  that  its  popular 
Assembly  has  been  identified  not  only  with  the  English  Vestry, 
but  with  the  Landesgemeinden  of  Uri  and  Unterwalden,^  that, 
under  the  name  Clan  or  Sept,  it  forms  the  essential  unit  of  all 
Keltic  society,  and  that  it  is  still  open  to  observation,  in  several 
of  its  most  striking  aspects,  in  Russia  and  the  Slavonic  provinces. 
Much  new  light  has  been  thrown  upon  the  organisation  of  the 
Sept  by  the  translation  of  the  ancient  Brehon  laws — the  Book 
of  AiciU,  the  Senchus  Mor,  and  the  Corns  Bescna — which  has 
recently  been  published  under  the  sanction  of  the  Irish  Govern- 
ment. These  laws  may  be  said  to  form  the  text  on  which  the 
Early  History  of  Instihitions  is  a  commentary.  They  enable 
us  to  trace  in  Ireland  the  same  phenomena  as  we  have  elsewhere 
observed.  We  find  the  family  as  the  unit ;  we  meet  with  ample 
evidence  of  its  having  been  constantly  recruited  by  adoption ; 
and,  with  reference  to  the  religious  theory,  of  which  we  have 
already  endeavoured  to  restrict  the  application,  it  is  instructive 
to  observe  that  such  adoptions  appear  to  have  frequently  occurred 
long  after  Ireland  had  become  a  Christian  country ;  and  there- 
fore in  circumstances  in  which  it  is  impossible  to  attribute  them 
to  a  desire  to  make  due  provision  for  the  worship  of  an  epony- 
mous ancestor.  We  are  enabled  to  trace  many  of  the  stages  of 
transition,  as  well  from  the  Family  to  the  Tribe,  as  from  the 

1  See  Maine,  E.  H.  of  I.,  pp.  6,  7,  -  Hid.  p.  94  ;  aud  F,  C,  p.  201. 

^  Freeman,  C  P,,  p,  45, 
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joint  ownership  of  land  and  the  periodical  repartition  which  it 
involved,  to  the  system  of  property  in  severalty.  We  may  add 
that  the  ancient  laws  of  Ireland,  no  less  than  the  ancient  laws 
of  Eome,  furnish  a  clue  to  some  of  the  peculiarities  of  our  own 
law  of  real  property.  As  Ave  can  scarcely  doubt  that  the  custom 
of  Borough  English  originated  in  the  Patria  Potestas,  so  the 
custom  of  Gavelkind,  in  its  various  forms,  must  be  looked  upon 
as  a  survival  of  the  primitive  system  of  inheritance  in  the  Sept 
or  Fine. 

In  Croatia,  Servia,  and  Dalmatia,  we  meet  with  what  may  be 
more  correctly  described  as  a  House,  than  a  Village,  Community.^ 
The  family  group  exactly  corresj^onds  with  the  "joint  un- 
divided family"  of  the  Hindus.  Like  the  members  of  the 
Kandh  hamlet,  it  preserves  a  common  hearth  and  common  meals 
during  several  generations.  It  is  joint,  according  to  the  phrase 
of  the  Hindu  law,  "in  food,  worship  and  estate."  The  associa- 
tion of  these  families  constitutes  the  village,  and  the  system  of 
co-ownership  is  here  carried  to  the  fullest  extent.  It  is  rather 
primitive  socialism  than  primitive  communism.  The  villagers 
combine  to  cultivate  the  village  domain,  and  separate  lots  are 
unknown.  The  produce  is  preserved  in  a  common  store-house, 
and  is  annually  distributed  among  the  various  households.  The 
only  further  step  in  communism  which  we  can  conceive  is  said 
to  have  existed  among  some  of  the  Highland  clans,  with  whom 
it  was  customary  for  the  chieftain  to  provide  the  heads  of 
households  day  by  day  with  small  quantities  of  food  out  of 
the  common  stock."  Aristotle,  in  discussing  the  communistic 
theories  of  Greek  philosophers,  remarks  that  co-ownership  of  land 
may  assume  three  forms.  He  says  that  among  some  nations — 
the  allusion  is,  we  believe,  unknown — the  lands  are  held  in 
severalty,  and  the  produce  brought  into  a  common  fund ;  among 
others,  the  land  is  possessed  in  common,  and  a  common  method 

^  "  lu  Slavonia,  wliere  the  patriarchal  economy  is  retained  up  to  the  present 
•lay,  the  whole  family,  often  to  the  number  of  fifty,  or  even  a  hundred,  remains 
together  in  the  same  house,  under  tlie  control  of  the  house-father,  chosen  by  the 
whole  family  for  life  (Goszpodar).  The  property  of  the  household,  consisting 
chiefly  of  cattle,  is  managed  by  the  house-father  ;  the  surplus  is  distributed 
according  to  the  family  branches." — Csaplovics,  Slavonien,  quoted  by  Mommsen. 
We  have  no  hesitation  in  identifying  Goszpodar  with  the  Sanskrit  Gaspatis, 
"  master  of  the  family  "  ;  the  Greek  deatrdrris  is  an  etymological  riddle :  see 
Curtius,  OmndzUge,  etc.,  pp.  283,  284. 

2  Maine,  A.  L.,  p.  268. 
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of  cultivation  adopted,  while  the  produce  is  divided  into  separate 
shares ;  it  is  also  possible  for  both  land  and  produce  to  be 
common  to  all.  The  second  system  is  clearly  that  of  the  Slavonic 
communities ;  the  third  is  that  of  the  Highland  clan.  He  him- 
self seems  to  think  that  it  would,  theoretically,  be  best  for  the 
land  to  be  the  subject  of  private  ownership,  Avhich,  as  he  clearly 
perceives,  is  the  only  way  to  encourage  individual  enterprise,  and 
promote  improvement  in  methods  of  agriculture,  while  its  use 
— a  word  which  he  employs  in  a  very  indefinite  sense — should 
be  shared  by  all  the  members  of  the  community.^ 

We  must  leave  untouched  the  interesting  subject  of  the 
Russian  Mir.  It  furnishes  most  striking  analogies,  in  its  practical 
independence  of  external  control,  in  the  management  of  its  affairs 
by  an  elective  officer  and  a  popular  assembly  of  the  heads  of 
houses,  in  the  relation  of  the  villagers  to  the  land  which  they 
cultivate,  in  the  division  of  the  latter  into  three  portions  exactly 
corresponding  to  the  Mark  of  the  Township,  the  Arable  Mark, 
and  the  Common  Mark ;  lastly,  in  the  annual  redistribution  of  the 
pasturage  and  the  periodical  repartition  of  the  arable  land,  to 
many  of  the  communities  which  we  have  already  noticed.  But 
Ave  feel  the  less  regret  in  omitting  a  detailed  examination  of  the 
Mir,  since  an  account  of  its  organisation,  which  leaves  little  to  be 
desired,  has  recently  been  published  in  MacmiUan's  Magazine, 
by  so  accurate  au  observer  as  Mr.  Wallace.  The  reader  desirous 
of  further  information  should  consult  his  book  on  Russia,  and 
the  valuable  articles  of  M.  Leroy  Beaulieu  in  the  Bevue  des  Deux 
Monies.  We  have  found  it  quite  impossi])le,  in  the  course  of 
the  present  article,  to  go  over  all  the  ground  which  we  had 
intended  to  traverse.  We  had  hoped  to  show  how,  as  the  Family 
developed  into  the  Village  Community,  so  out  of  the  Village 
Community  arose  the  State,  which  among  Greeks  and  Italians 
took  the  form  of  the  City,  while  among  the  Teutonic  races  arose 
the  conception  of  the  Nation.  We  wished  to  point  out  how  the 
life  of  the  City,  though  frequently  glorious,  was  necessarily  brief, 
and  how,  through  the  absence  of  the  idea  of  Representative 
Government,  its  greatness  contained  the  seeds  of  its  destruction. 
Lastly,  it  was  our  wish  to  give  some  account  of  the  growth 
and  history  of  some  of  the  leading  institutions  of  the  Aryan 

1  Pol.  ii.  5. 
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race,  of  Sovereignty,  for  instance,  tribal,  imperial,  and  terri- 
torial, of  Nobility,  and  of  Slavery.  But  the  subject  has  proved 
too  vast,  and  we  trust  that  we  have  said  sufficient  to  vindicate 
the  claim  of  comparative  sociology  to  the  careful  study  of  the 
statesman,  of  the  jurist,  and,  indeed,  of  all  who  possess  political 
power.  It  is  not  too  much  to  say  that  it  is  impossible  fully  to 
understand  either  the  constitutional  history,  the  political  system, 
or  the  common  law  of  England  without  at  least  some  knowledge 
of  the  primitive  institutions  of  the  Aryan  race.  And  it  is, 
indeed,  much  to  be  desired  that  the  vast  difTusion  of  political 
power,  which  the  last  forty  years  have  witnessed,  and  which  has 
certainly  not  yet  reached  its  limits,  should  be  accompanied  by  an 
increased  diffusion  of  political  intelligence.  We  can  scarcely 
fail  to  study  the  progress  of  legislation  and  watch  the  course  of 
Parliamentary  debates  with  a  keener  and  more  enlightened 
interest  when  we  learn,  for  instance,  that  the  appointment  of  a 
public  prosecutor  is  necessary,  if  only  in  order  to  abolish  a 
meaningless  "  survival "  of  the  right  of  private  vengeance,  when 
we  observe  that  the  present  Government,  by  its  Act  for  preserv- 
ing the  appellate  jurisdiction  of  the  House  of  Lords,  has 
succeeded  in  retarding  that  complete  separation  of  legislative 
from  judicial  functions  at  which  all  civilised  nations  in  process 
of  time  arrive,  and  which  Aristotle,  more  than  two  thousand 
years  ago,  regarded  as  essential  to  the  well-being  of  the  State ; 
or,  lastly,  when  we  discover  in  a  well-drawn  Bill  to  regulate  and 
check  the  inclosure  of  commons  an  attempt  to  protect  against 
the  encroachments  of  the  feudal  lord  the  ancient  pre-manorial 
rights  of  the  Village  Community. 

Let  us  conclude  with  two  observations.  The  first  is  that  the 
comparative  study  of  various  forms  of  social  life  shows  that  we 
should  be  most  cautious  in  stigmatising  customs  and  institutions 
as  barbarous  or  grotesque  merely  because  they  happen  to  be 
strange  or  unfamiliar  to  ourselves.  Nothing  is  more  likely  than 
that  they  were  practised  by  our  own  ancestors  at  no  very  remote 
period.  This  lesson  of  toleration  is  perhaps  of  special  value  to 
two  classes — to  the  English  in  India  and  the  English  in  Ireland. 
Had  it  been  learnt  in  time  many  a  bitter  page  of  our  national 
history  might  have  been  left  unwritten.  It  is  most  painful  to 
observe  the  harshness  with  which  Irish  law  and  custom  were 
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treated  by  English  settlers,  judges,  and  writers,  who  rarely 
hesitated  to  condemn  what  they  failed  to  comprehend ;  and  the 
recollection  of  these  intolerant  proceedings  has  probably  never 
ceased  to  rankle  in  the  minds  of  the  Irish  peasantry.  Sir  Henry 
Maine  shows,  for  example,  how  in  Ireland  there  existed  an 
elaborate  law  of  distress,  which  was  in  many  respects  decidedly 
superior  to  that  which,  at  the  same  time,  but  in  a  much  more 
limited  class  of  cases,  was  practised  in  England ;  but  when  the 
English  settled  in  Ireland  they  failed  to  recognise  the  custom, 
and  made  it  felony  for  the  Irishman  to  follow  it.  The  same 
writer's  examination  of  primitive  legal  remedies  makes  it  clear 
that  "both  the  Irish  law,  which  it  was  a  capital  crime  to  obey, 
and  the  English  law,  which  it  was  a  capital  crime  to  blunder  in 
obeying,  were  undoubtedly  descended  from  the  same  body  of 
usage  once  universally  practised  by  both  Saxon  and  Kelt."  ^  The 
Brehon  laws  of  Ireland  are  characterised  by  Spenser  and  Davis 
as  "unreasonable"  and  "lewd";  but  we  must  agree  with  Sir 
Henry  Maine  that  "  there  will  some  day  be  more  hesitation  in 
repeating  the  invectives  of  Spenser  and  Davis,  when  it  is  once 
clearly  understood  that  the  '  lewd '  institutions  of  the  Irish  were 
virtually  the  same  institutions  as  those  out  of  which  the  '  just 
and  honourable '  law  of  England  grew. " ' 

Let  us  now  turn  for  a  moment  to  India.  No  Indian  custom 
is  more  frequently  the  subject  of  denunciation  than  that  of 
caste ;  and  no  doubt  it  is  frequently  responsible  for  the  most 
deplorable  results.  But  none  of  those  who  assail  the  institution 
appear  to  have  taken  the  trouble  to  investigate  its  origin  ■  it  is 
apparently  regarded  as  the  product  of  pure  caprice,  or  the  account 
which  attributes  it  to  the  injunctions  of  Manu  is  accepted  with- 
out hesitation.  We  cannot,  of  course,  here  attempt  to  examine 
the  subject  in  detail ;  but  we  have  ourselves  no  difficulty  in 
recognising  in  caste  a  peculiar  development  of  the  Family  life. 
To  man  in  a  certain  stage  of  civilisation  it  seems  no  less  natural 
that  trades  should  be  hereditary  than  that  political  power  and 
proprietary  rights  should  be  based  on  hereditary  descent.  We 
may  add  that  English  notions  respecting  caste  are  often  based 
rather  on  the  Brahminical  theory  of  its  nature  than  on  the  actual 
observation  of  its  working.  In  point  of  fact  there  is  only  one 
1  See  E.  II.  of  L,  pp.  292-295.  2  jhicl.  p.  19. 
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perfect  caste,  that  of  the  Brdhmans  themselves  ;  and  the  word 
usually  signifies  nothing  more  than  an  association,  sometimes  of 
a  clan  or  tribe,  sometimes  of  a  trade,  profession,  or  guild.  Its 
members  are,  more  or  less,  "  joint  in  food,  worship  and  estate  "  ; 
and  they  intermarry  amongst  themselves.  There  can  be  no 
doubt  that  the  system  has  been  mainly  instrumental  in  pre- 
serving in  India  that  old  social  order  which  in  Western  Europe 
has  long  since  deca3red.  In  India  it  is  still  the  case  that  if  men 
unite  together  for  almost  any  conceivable  purpose  they  base  their 
association  on  the  old  system  of  the  family,  and  call  themselves 
a  caste.  As  Sir  Henry  Maine  points  out,  such  a  tie  "  conceived 
as  of  the  nature  of  kinship  "  must  "  tend  infallibly  to  become  one 
of  real  consanguinity."  ^ 

Another  custom  which  has  most  justly  met  with  reprobation 
and  repression  on  the  part  of  the  English  in  India  is  the  custom 
of  widow-burning  or  Suttee.  None  can  wish  to  palliate  the 
horrors  of  so  barbarous  a  rite ;  but  even  Suttee  acquires  a  fresh 
interest  when  we  trace  in  it,  as  some  endeavour  to  trace,  an 
attempt  to  enhance  the  solemnity  of  that  worship  of  the  dead, 
which  M.  de  Coulanges  regards  as  the  primary  cause  of  so  many 
Aryan  institutions.  Suttee,  in  this  view,  is  merely  the  culminat- 
ing point  of  those  funeral  observances,  or  sacra,  which  formed 
so  burdensome  an  incumbrance  on  landed  property  at  Rome. 
Moreover,  there  seems  some  reason  to  believe  that  the  custom  of 
Suttee  was  not  confined  to  India.  The  poets  both  of  Greece  and 
Rome  record  the  story  of  Evadne,  wife  of  Capaneus,  who  threw 
herself  on  her  husband's  funeral  pile  : — 

Couiugis  Euadne  miseros  elata  per  ignes 
occidit,  Argiuae  fama  pudicitiae.- 

In  another  passage,  Propertius  describes  the  practice  in  extremely 
beautiful  and  touching  language.  He  looks  upon  "  the  funeral  law 
which  wife  with  husband  shares  "  as  a  privilege  eagerly  claimed 
— as  no  doubt  it  sometimes  was — by  the  devoted  affection  of  the 
Indian's  spouse,  and  contrasts  her  sublime  self-sacrifice  with  the 
callous    indifference   displayed   by   Roman   matrons   in   similar 

1  See  K  II.  of  I.,  jip.  244-247  ;   F.  C,  pp.  56-58  ;  A.  L.,  pp.  19,  20. 

2  Propertius,  i.  15,  21.  The  legend  forms  the  subject  of  the  Supji^ces  of 
Euripides. 
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circumstances.^  There  is,  however,  very  much  to  be  said  for  a 
somewhat  difterent  view  of  the  origin  of  the  custom,  which  is 
suggested  in  the  Early  History  of  Institutions.  Sir  Henry  Maine 
finds  in  it  one  out  of  many  indications  of  the  policy  of  the 
Brahmans.  The  Brahminical  writers  appear  to  have  constantly 
endeavoured  to  limit  those  powers  and  privileges  of  women 
which  they  found  in  existence  ;  and  this  was  particularly  the 
case  with  the  tenure  of  land  by  widows.  The  Brahmans  held 
that  expiatory  rites  were  necessary  for  the  repose  of  the  dead, 
and  thus  the  connection  between  the  right  of  inheriting  property, 
and  the  duty  of  performing  the  funeral  obsequies,  which,  as  we 
have  already  observed,  is  peculiarly  characteristic  of  Hindu  law, 
was  always  becoming  closer.  It  was  through  a  similar  doctrine 
— the  doctrine  that  the  best  destination  for  a  dead  man's  goods 
Avas  to  purchase  masses  for  his  soul — that  the  Church  acquired 
much  of  its  landed  property  in  early  times,  and  the  testamentary 
jurisdiction  of  the  Ecclesiastical  Courts  arose.  The  Brahminical 
theory  was  strongly  opposed  to  the  ownership  of  property  by 
women,  since  the  weaker  sex,  owing  to  their  secluded  life,  were 
considered  incapable  of  duly  performing  the  funeral  ceremonies 
of  the  dead  owners ;  and  so  the  rule  of  law,  which  made 
widows  tenants  for  life  of  their  husband's  property,  was  obviated 
by  the  introduction  of  a  rule  of  religion,  which  made  it  their 
duty  to  sacrifice  themselves  on  their  husband's  pyre." 

The  last  Indian  custom  to  which  we  would  refer  is  that  which 
sanctifies  the  ox  and  makes  it  sacrilege  to  use  his  flesh  as  food. 
This  rule  is  sometimes  classed  with  the  grotesque  deification  of 
certain  animals  and  .insects,  which  was  characteristic  of  the 
ancient  religion  of  the  Egyptians ;  but  it  finds  a  much  more 
probable  explanation  in  the  importance  which  anciently  attached 
to  cattle  as  the  principal  instruments  of  agriculture.  The  value 
of  cattle  among  primitive  agricultural  communities  is  indicated 
by  the  number  of  words  originally  signifying  horned  herds,  which 
were  used  among  various  Aryan  peoples  as  synonyms  for 
"money"  or  "property."^  It  is  also  attested  by  the  checks 
which  the  ancient  Eoman  law  imposed  on  their  alienation.     They 

1  Propertius,  iv.  13,  15-22. 

2  See  Maine,  E.  H.  of  I.,  pp.  325-336. 

3  Ibid.  pp.  147-149,  171,  172. 
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were  classed  among  "things  which  required  a  mancipation" — 
that  is  among  things  the  conveyance  of  which,  being  extremely 
ceremonious,  intricate  and  technical,  was  resorted  to  as  rarely  as 
possible.  But  that  which  to  the  genius  of  the  Romans  naturally 
took  the  form  of  a  legal  sanction  was  amongst  the  Hindus  as 
naturally  effected  by  a  sanction  of  religion.  We  are  thus  led  to 
regard  as  an  interesting  survival  what  we  should  otherwise  look 
upon  as  a  barbarous  superstition,  and  to  appreciate  the  force  of 
that  religious  feeling  which  was  one  of  the  causes  of  the  Indian 
Mutiny. 

The  study  of  Aryan  society  enables  us  not  only  to  draw  a 
lesson  of  toleration,  but  to  discern  a  law  of  progress.  We  have 
probably  said  enough  to  show  that  the  whole  history  of  property 
is  really  a  history  of  the  disentanglement  of  individual  rights 
from  the  more  ancient  rights  of  joint  proprietors.^  Similarly 
the  law  of  persons  seems  to  show  a  gradual  but  regular  progress 
from  a  state  of  society  in  which  its  units  are  corporate  bodies 
to  a  state  of  society  of  which  the  individual  is  the  unit.  If  we 
wished  to  be  poetical,  we  might  sum  up  this  change  by  saying 
that  the  Family  withers  and  the  Individual  is  more  and  more. 
Instead,  however,  of  closing  this  paper  with  a  flippant  parody, 
we  prefer  to  adopt  the  juridical  expression  of  Sir  Henry  Maine, 
and  to  characterise  the  transition  of  which  we  speak  as  a  passage 
from  Status  to  Contract.  Each  man's  lot  in  life  is  no  longer  the 
result  of  circumstances  which  he  is  powerless  to  alter ;  on  the 
contrary,  modern  society  recognises  to  the  utmost  the  volition 
and  enterprise  of  its  individual  members.  "Starting,  as  from 
one  terminus  of  history,  from  a  condition  of  society  in  which  all 
the  relations  of  persons  are  summed  up  in  the  relations  of  Family, 
we  seem  to  have  steadily  moved  towards  a  phase  of  social  order 
in  which  all  these  relations  arise  from  the  free  acrreement  of 


^  "Nobody  is  at  liberty  to  attack  several  property,  and  to  say  at  the  same  time 
that  he  values  civilisation.  The  history  of  the  two  cannot  be  disentangled. 
Civilisation  is  nothing  more  than  a  name  for  the  old  order  of  the  Aryan  world, 
dissolved,  but  perpetually  reconstituting  itself  under  a  vast  variety  of  solvent 
influences,  of  which  infinitely  the  most  powerful  have  been  those  which  have 
slowly,  and  in  some  parts  of  the  world  much  less  perfectly  than  in  others,  sub- 
stituted several  property  for  collective  ownership." — Maine,  R.  L.,  p.  30.  On 
the  obstacles  to  agricultural  improvement  which  the  Village  Community  pre- 
sented, and  the  indirect  benefits  which  feudalisation  conferred,  compare  V.  €., 
pp.  161-165. 


ARYAN  SOCIETY  61 

Individuals."  ^     These  phenomena  cannot  be  regarded  as  unsatis- 
factory by  the  student  of  political  economy  ;  they  are,  however, 
directly  opposed  to  certain  modern  theories,  such  as  those  of 
which  the  International  Society  is  the  exponent.     The  judgment 
of   experience   is   decidedly   unfavourable    to    the   communistic 
doctrines  of  those  who  style  themselves  "  advanced  reformers  "  ; 
and  the  evils  inseparable  from  co-ownership,  the  obstinate  con- 
servatism which  characterises  it,  the  resistance  to  improvement 
and  obstacles  to  enterprise  which  it  presents,  and  its  inherent 
tendency  to  prevent  its  best  and  ablest  members  from  rising 
above   the   level   of   the  weakest   and  least  intelligent,  do  not 
appear  to  have  been  obviated  by  any  system  of  co-operation 
which  has  been  as  yet  discovered.     However  that  may  be,  we 
feel  certain  that  in  the  law  to  which  we  have  referred  lies  the 
true  explanation  of  many  modern  problems.     It  may,  perhaps, 
in  some  degree  account  for  the  complaint  which  we  occasionally 
hear,  that  the    "  domestic  instinct "  which  was  once  supposed  to 
be  an  especial  attribute  of  the  Teutonic  race  is,  in  England  at 
least,  becoming  continually  more  weak.     It  certainly  furnishes 
the  key  by  which  we  may  in  time   hope  to  solve  some  of  the 
questions  which  are  continually  in  dispute  between  employers 
and  employed.     Upon  at  least  one  of  its  modern  results  we  can 
look  with  unqualified  satisfaction.      By  far  the  greatest  social 
blessing  which  the  last  few  years  have  bestowed  upon  England 
has  been  a  vast  amelioration  in  the  position  of  the  agricultural 
labourer ;  and  the  only  method  which  occurs  to  us  of  expressing 
the  general  result  of  that  amelioration  is  to  say  that   he  has 
passed  from  a  Status  which  at  no   distant  date  appeared  un- 
alterably fixed  to  a  condition  of  free  and  independent  Contract. 

^  Maine,  A.  L.,  p.  169. 
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(A  Paper  read  before  the  Cambridge  Philological  Society,  November  9,  1877.) 

TOL<Ti.v  ^ireiT  ijicraov,  d/xoi^7]5h  di  SlKa^ov. 
KeiTO  5'  dp'  iv  fiiaffoiai  dvo  xP'-'coTo  rdXavra, 
Ti^  dd/xev  5s  fierct,  roiai.  S'lK-qv  Idiji'Tara  e'iiroi. 

E.  xviii.  506-508. 

I  SHOULD  not  have  ventured  to  occupy  the  time  of  the  Society 
with  any  remarks  on  this  passage,  had  it  not  been  that  its  right 
interpretation  appears  to  have  an  important  bearing  on  our 
appreciation  of  ancient  legal  procedure,  while  the  view  of  its 
meaning  which  I  desire  to  support  has  not  been  formed  in 
reliance  on  my  own  judgment  alone.  I  have  the  satisfaction  of 
being  able  to  substantiate  it  by  what  will,  I  feel  sure,  be  here 
regarded  as  the  very  highest  authority.  It  was  communicated  to 
me  not  many  months  before  his  lamented  death  by  one  of  the 
most  gifted  scholars  that  this  Society  has  ever  numbered  among 
its  members — Mr.  Shilleto.  He  took  occasion  in  doing  so  to 
point  out  what  he  believed  to  be  a  grave  error  on  the  part  of  Sir 
Henry  Maine ;  and  he  added  that  it  was  the  only  mistake  in 
point  of  scholarship  which  he  had  been  able  to  detect  in  Sir 
Henry's  most  admirable  work  on  Ancient  Law.  I  need  hardly 
say  that  Mr.  Shilleto  was  one  of  the  very  few  philologists  whose 
commendations,  bestowed  on  so  brilliant  a  scholar  as  Sir  Plenry 
Maine,  would  be  other  than  absurd. 

The  first  line  in  the  passage  quoted  above  is  not  free  from 
difficulty.  The  most  probable  translation  appears  to  be  "with 
these" — or  "leaning  on  these" — "they  rose  to  speak" — or 
" hastened  forwards  " — "and  each  after  other  pronounced  judg- 
ment." It  has,  however,  been  suggested  that  the  meaning  is  "  to 
*  Journal  of  Philology,  October  1879, 
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these,"  i.e.  the  judges;  "they" — sc.  the  litigants — "hurried 
forwards  and  pleaded  each  his  cause  in  turn."  So  Doederlein, 
causam  suam  agebant,  and  Heyne,  alter  post  alterum  causam  egeruni. 
The  abrupt  change  of  subject  which  this  interpretation  involves 
would  perhaps  present  a  sufficient  objection  to  its  being  accepted  ; 
but  a  far  graver  difficulty  lies  in  the  assumption  that  SUa^ov 
is  here  equivalent  to  SiKa^ovro,  an  hypothesis  which,  as  I  shall 
subsequently  endeavour  to  show,  is  unwarrantable,  and  is  not 
really  supported  by  a  passage  in  Thucydides  which  has  been 
explained  by  several  editors  and  commentators  in  that  sense. 
I  therefore  adhere  to  the  translation  which  I  first  gave,  and 
which  is  adopted  by  Mr.  Paley  in  his  edition  of  the  Iliad. 

"  And  in  the  midst  of  them  were  set  two  talents  of  gold,  to 
give  to  him  Avho  before  the  elders  should  plead  his  cause  with 
most  justice."  This  is  also  substantially  the  vieAv  taken  by  Mr. 
Paley  of  the  following  lines ;  although  he  does  not  appear  to 
speak  with  complete  confidence.  Similarly  Doederlein  : — qui 
causam  suam  optime  orasset ;  while  the  Schol.  Ven.  furnishes  a 
similar  interpretation : — hvo  he  raXavra  -^pvaLov  Karedevro 
Mare  rov  airohei^avra  to  akrjOe^  \a/3eiv  d/xcfiOTepa.  This 
explanation,  though  itself  not  free  from  ambiguity,  is,  I  believe, 
undoubtedly  correct ;  and  I  think  this  will  appear  from  a  some- 
what detailed  examination  of  the  other  view,  which  is  certainly 
supported  by  the  weight  of  several  eminent  authorities. 

Liddell  and  Scott,  for  instance,  s.v.  Blkt]  give  the  following 
note  on  this  passage  :  Slktjv  IdvvTara  elnrelv  "to  give  the  most 
upright  jidgmentJ'  Similarly  Spitzner.  Again,  I  find  that  a 
recent  translator — Mr.  E.  W.  Simcox — in  lines  which  I  must  say 
do  not  strike  me  as  remarkable  either  for  excellence  of  English, 
for  fidelity  to  the  original,  or  for  metrical  beauty — renders  as 
follows  : — 

Two  golden  talents  lay  iu  the  mid  senate  awaiting 

Him  who  the  best  among  them  all  should  utter  his  judgment. 

I  now  come  to  two  other  exponents  of  the  same  opinion.  The 
view  which  they  take  of  the  passage  is  especially  important, 
because  from  their — I  believe  mistaken — interpretation  they 
proceed  to  deduce  some  rather  striking  consequences.  Mr. 
Gladstone  in  describing  the  scene  writes  as  follows  : — 
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Quite  apart  from  this  fine  there  lies  in  the  midst  duly  "  paid  into  Court " 
two  talents  of  gold  to  be  given  at  the  close  to  him  of  all  the  judges  who  should 
deliver  the  most  upright,  that  is  the  most  apj)roved,  judgment.  However 
righteous  the  original  intention  of  a  payment  in  this  form,  it  is  easy  to 
estimate  its  practical  tendencies  and  curious  to  remark  how  early  in  the  course 
of  time  they  were  realised. — Homeric  Studies,  vol.  iii.  pp.  60,  61. 

I  regret  to  find  that  Mr.  Gladstone,  who  appears  to  have  had 
in  his  mind  a  well-known  passage  in  a  much  later  poem — the  JForls 
and  Days  of  Hesiod — considers  that  bribery  and  corruption 
played  their  part  in  the  judicial  proceedings  of  his  favourite 
Homeric  age.  The  inferences  which  Sir  Henry  Maine  draws 
from  the  words  of  the  author  of  the  Iliad  are  of  a  somewhat 
different  kind.  It  may  perhaps  be  convenient  for  me  to  quote 
the  passage  in  which  he  refers  to  the  line  in  question : — 

The  point  of  detail,  however,  which  stamps  the  picture  as  the  counterpart 
of  the  archaic  Roman  practice  is  the  reward  designed  for  the  judges.  Two 
talents  of  gold  lie  in  the  middle,  to  be  given  to  him  who  shall  explain  the 
grounds  of  the  decision  most  to  the  satisfaction  of  the  audience.  The  magni- 
tude of  this  sum,  as  compared  with  the  trifling  amount  of  the  Sacramentum, 
seems  to  me  indicative  of  the  difference  between  fluctuating  usage  and  usage 
consolidated  into  law.  The  scene  introduced  by  the  poet  as  a  striking  and 
characteristic,  but  still  only  occasional,  feature  of  city  life  in  the  heroic  age 
has  stiffened,  at  the  opening  of  the  history  of  civil  process,  into  the  regular, 
ordinary  formalities  of  a  lawsuit.  It  is  natural,  therefore,  that  in  the  Legis 
Actio  the  remuneration  of  the  judge  should  be  reduced  to  a  reasonable  sum, 
and  that,  instead  of  being  adjudged  to  one  of  a  number  of  arbitrators  by 
popular  acclamation,  it  should  be  paid  as  a  matter  of  course  to  the  State  which 
the  Praetor  represents.  But  that  the  incidents  described  so  vividly  by  Homer, 
and  by  Gains  -nith  even  more  than  the  usual  crudity  of  technical  language, 
have  substantially  the  same  meaning,  I  cannot  doubt ;  and,  in  confirmation 
of  this  view,  it  may  be  added,  that  many  observers  of  the  earliest  judicial 
usages  of  modern  Europe  have  remarked  that  the  fines  inflicted  Ijy  Courts  on 
offenders  were  originally  sacramenta.  The  State  did  not  take  from  the 
defendant  a  composition  for  any  wrong  supposed  to  be  done  to  itself,  but 
claimed  a  share  in  the  compensation  awarded  to  the  plaintiff  simply  as  the 
fair  price  of  its  time  and  trouble. — A.  L.,  pp.  377,  378. 

It  will  be  seen  that  the  whole  of  this  argument  depends  on 
what  Sir  Henry  rightly  describes  as  a  "point  of  detail,"  and,  as 
it  seems  to  me,  a  point  of  detail  as  to  which  he  labours  under  a 
grave  misapprehension.  In  the  first  place,  I  need  scarcely  say 
that  the  ordinary  usage  of  h'LKrjv  eliretv  is  not  "to  pronounce 
judgment,"  but  "  to  plead  a  cause."  Mr.  Shilleto,  indeed,  con- 
fidently assured  me   that  there  was  no  instance  of  the  phrase 
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being  used  in  any  other  sense.  St/c?;  in  Homer  is  doubtless  a 
very  complex  word,  used  in  many  different  ways.  As  Sir  Henry 
Maine  elsewhere  points  out,  the  word  vofxo^  was  unknown  to 
the  poet,  and  belongs  to  a  subsequent  stage  of  social  life.  AVhen 
the  isolated  6€fit<;,  the  result  of  the  law-giver's  momentary  inspira- 
tion, began  to  be  developed,  through  frequent  repetition  under 
more  or  less  analogous  circumstances,  into  a  kind  of  customary  law, 
SUr]  was  the  word  used  to  signify  the  new  state  of  things,  as  an 
equivalent  for  just  decision,  or  judgment  according  to  the  custom 
which  prevailed.  Hence  I  am  not  prepared  to  affirm  that  Sl/ctjv 
elirelv  could  not  possibly  be  used  with  the  sense  of  "  to  pronounce 
what  is  just  "  ;  but  it  may  at  least  be  asserted  that  in  order  to 
justify  us  in  departing  from  the  ordinary  rendering  of  the  phrase, 
the  necessitj''  of  doing  so  ought  to  be  abundantly,  nay  conclusively, 
proved  by  the  context  in  which  it  is  used.  Now  it  certainly 
seems  to  me  that  if  Ave  examine  the  context  with  any  care,  the 
probabilities  will  be  found  to  be  all  the  other  way. 

Among  other  reasons,  if  Sir  Henry  Maine  and  Mr.  Gladstone 
are  right,  there  must  have  been  not  one  trial  but  two.  The 
merits  of  the  suit  had  first  to  be  adjudged  and  then  the  merits 
of  the  respective  judgments.  The  talents  were  to  be  given  "  to 
him  who  shall  explain  the  grounds  of  the  decision  most  to  the 
satisfaction  of  the  audience."  Further  on  Sir  Henry  Maine 
speaks  of  "  the  remuneration  of  the  judge  .  .  .  being  adjudged  to 
one  of  a  number  of  arbitrators  by  popular  acclamation."  We  do 
not  learn  whether  the  judges  were  to  be  rewarded  in  proportion 
to  their  knowledge  of  precedent,  the  skill  which  they  displayed 
in  mastering  and  grouping  the  facts  of  the  case,  or  the  elegance 
of  the  Greek  in  which  their  decisions  were  respectively  pro- 
nounced. Whichever  point  was  selected  for  determining  the 
award,  it  is  at  least  possible  that  the  sjDectators  would  not  be 
invariably  unanimous  in  their  preference;  and  there  certainly 
appears  to  be  no  little  incongruity  in  assigning  to  the  ignorant 
bystanders  of  the  agora  the  duty  of  rewarding  the  elders  and 
the  functions  of  a  kind  of  ultimate  Court  of  Criminal  Appeal. 
If,  for  instance,  there  were  four  judges,  two  of  whom  pronounced 
in  favour  of  the  plaintiff,  and  two  in  favour  of  the  defendant, 
the  ultimate  decision  would  clearly  have  depended  on  the  suffrage 
of  the  mob. 

F 
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Moreover,  the  amount  of  the  reward  certainly  seems  altogether 
disproportionate  to  the  services  rendered  by  the  judge  ;  for  one 
judge  alone,  we  are  told,  Avas  to  receive  the  whole  sv^m,  while 
his  less  fortunate  fellows,  who  had  confused  the  merits  of  the 
case,  or  pronounced  their  decision  in  an  inelegant  style,  were 
to  go  home  empty-handed,  and  console  themselves  with  the 
conviction  that  they  had  gratuitously  performed  an  eminent 
public  service.  Two  talents  of  gold — Avhether  we  regard  the 
talent  as  a  weight  or  a  coin,  a  point  which  does  not  appear  to 
be  altogether  certain — would,  I  should  fancy,  form  a  very  suit- 
able compensation  for  an  accidental  homicide,  though  I  am 
myself  inclined  to  believe  that  the  injured  relative  of  the 
deceased  did  not  receive  more  than  a  single  talent  in  compensa- 
tion for  his  bereavement ;  but  as  a  fee  for  a  judicial  decision 
the  amount  would  seem  to  be  most  preposterous.  It  is  clear 
from  the  passage  which  I  have  read  that  Sir  Henry  Maine 
himself  felt  this  difficulty.  He  speaks  of  the  remuneration  of 
the  judges  being  reduced  in  the  Legis  Actio  "to  a  reasonable 
sum  " ;  it  is  surely  on  the  whole  more  likely  that  iu  early  days 
the  judges  received  no  j)ecuniary  remuneration  at  all.  In  his 
interesting  account  of  the  Jqiis  actio  sacramenti  Sir  Henry,  speak- 
ing of  the  dramatisation  of  ancient  justice,  shows  that,  in  his 
own  words,  "  the  magistrate  carefully  simulated  the  demeanour 
of  a  private  arbitrator  casually  called  in."  The  "dispassionate 
bystander,"  "casually  called  in"  to  appease  and  adjust  an  angry 
dispute,  would  scarcely  expect  a  couple  of  talents  for  his  trouble. 
It  is,  I  imagine,  pretty  certain  that  in  the  Homeric  period  the 
kings  and  elders  considered  it  part  of  their  duty  at  stated  times 
to  sit  in  the  judgment-seat  and  judge  the  people  :  they  had  not 
yet  relegated  this  vocation  to  paid  functionaries,  acting  in  their 
name. 

I  may,  in  conclusion,  briefly  mention  my  own  view  of  the  con- 
ditions under  which  the  judicial  procedure  mentioned  in  the 
Iliad  was  probably  carried  on.  A.,  a  relative  of  the  deceased, 
sued  Jj.  for  the  price  of  homicide  ;  B.  alleged  in  reply  that  he  had 
already  paid  the  proper  sum — a  talent,  A.  averred  that  he  had 
not  received  it,  and  in  order  to  obtain  a  judicial  decision  of  his 
claim  himself  deposited  another  talent  as  a  sacramenhim  or  proof 
of  bona  fides.     If  he  proved  his  case,  he  of  course  received  the 
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amount  claimed,  while  his  own  deposit  was  returned  to  him.  If, 
on  the  other  hand,  the  judges  came  to  the  conclusion  that  the 
amount  had  been  already  paid,  the  defendant  B.  would  not  only 
receive  back  the  talent  he  had  deposited  but  A.'&  talent  as  well ; 
the  object  of  thus  fining  the  plaintiff  being,  of  course,  the  dis- 
couragement of  frivolous  and  unjustifiable  litigation.  It  is  also 
quite  possible  that  the  amount  of  the  sacramentum  was  half  a  talent, 
and  that  it  was  paid  by  both  parties  alike.  In  this  case,  if  ^., 
the  plaintiff,  won  the  suit  he  would  receive  a  talent  and  a  half 
from  B.,  the  latter  being  thus  punished  for  his  perversity  in 
refusing  to  pay  the  talent  due  at  first ;  while  if  B.  were  success- 
ful the  result  would  be  the  same  as  before ;  only  that  the  amount 
he  would  receive  in  compensation  for  the  annoyance  to  which  he 
had  been  unwarrantably  subjected  would  be  only  half  a  talent. 
Whichever  of  these  plans  may  have  been  adopted  is  really  im- 
material. The  point  which  I  have  endeavoured,  I  trust  success- 
fully, to  establish  is  that  the  two  talents  went  not  to  the  most 
learned  or  most  eloquent  among  the  judges,  but  to  the  successful 
litigant. 

The  expression  in  Thucydides  to  which  I  referred  at  the 
beginning  of  this  paper  occurs  in  the  49th  chapter  of  the  5th 
book,  in  the  passage  where  the  historian  commemorates  the 
exclusion  of  the  Spartans  from  the  Olympic  festival  by  its 
presidents,  the  Eleians.  koI  AaKeSacfxovtoc  rov  lepov  viro 
'HXetwv  etp')(6T]aav  .  .  .  ovk  €KtIvovt€<;  rrjv  hiKrjv  avrol^ 
rjv  iv  tS  'OXvfiTTLa/CQ}  vo/xa  HXeloc  Kare^LKaaavTO  avrwv. 
"And  the  Spartans  were  excluded  from  the  festival  by  the 
Eleians  on  refusing  to  pay  them  the  fine  for  which  the  Eleians 
had  sued  them" — or  ^^ procured  judgment  against  them" — "accord- 
ing to  the  Olympic  law."  I  think  it  will  here  be  generally  agreed 
that  there  is  no  objection  to  either  of  the  two  translations  I  have 
mentioned,  and  that  they  are  the  only  possible  translations. 
Owing  to  the  use  of  the  preposition,  the  latter  is  perhaps  more 
strictly  correct.  Among  other  passages  where  the  compound 
verb  is  used,  there  is  a  sentence  in  Demosthenes  against  Meidias, 
§  223  : — SiKr]v  ifiTTopiKrjv  KaTahLKa(Tdfi€vo<i  rov  ^leviTTTrov, 
"  having  obtained  a  verdict  against  Menippus  in  a  mercantile 
suit " ;  and  again  in  the  speech  against  Euergus  and  Mnesibulus 
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for  perjury,  §  22  : — iixov  aSiKco^:  KareBtKaaaro,  i^airarrjcra'^ 
Toifi  SiKaard<;,  "he  obtained  a  verdict  against  me  by  unjust 
means  and  by  deceiving  the  judges " ;  where  the  force  of  the 
middle  is  well  illustrated.  There  is  not  the  slightest  particle  of 
evidence  that  KaraSiKu^eo-daL  was  ever  used  in  the  sense  of 
KaraSiKa^etv,  "  to  pronounce  a  verdict  against  any  one  " ;  and 
yet  it  has  been  very  generally  taken  in  the  present  passage  in 
that  sense.  Goeller  and  Arnold  do  not  notice  any  difficulty 
there  may  be ;  but  Poppo  in  the  Prolegomena  to  his  larger 
edition,  in  the  course  of  some  observations  on  peculiar  usages  in 
Thucydides  of  the  middle  voice,  gives  the  following  rendering : 
— muUam  quam  Elei  {in  suum  commodum)  Us  irrogaverant,  which, 
I  suppose,  can  only  mean  "  the  fine  which  the  Eleians — to  their 
own  profit — had  imposed  on  them."  Even  as  a  mere  statement 
of  fact  this  would  seem  to  be  incorrect :  for  it  appears  from  a 
subsequent  paragraph  that  only  one  moiety  of  the  fines  so  levied 
went  to  the  Eleian  revenues,  the  other  moiety  being  appropriated 
to  the  treasury  of  the  Olympic  Zeus.  The  Eleians,  in  fact,  after- 
wards offered,  in  return  for  some  territorial  concessions,  to  remit 
their  own  portion  of  the  fine  and  pay  the  portion  which  belonged 
to  the  god  out  of  their  own  pocket.  In  a  word,  the  Eleians,  as 
plaintiffs,  had  no  power  to  rescind  the  sentence  which  the  Eleians, 
as  judges,  had  imposed.  In  the  smaller  Poppo,  I  find  that  an 
alternative  translation — Us  irrogandam  curaverant — is  suggested, 
which  is  practically  free  from  objection. 

That  the  Eleians  had  as  judges  pronounced  the  sentence  is 
perfectly  clear  l)oth  from  the  context  and  from  what  we  know 
from  other  sources  of  their  position  as  arbiters  of  the  Olympic 
law  and  proclaimers  of  the  Olympic  truce.  It  is,  perhaps,  pre- 
cisely because  this  is  otherwise  so  clear  that  Thucydides  did  not 
mention  it  in  the  present  passage,  and  preferred  to  call  attention 
to  the  fact  that  in  such  trials  the  men  of  Elis  stood  in  the  some- 
what anomalous  position  of  being  plaintiffs  as  well  as  judges. 
The  misunderstanding  of  the  verb  has  possibly  arisen  from  the 
circumstance  that  in  the  next  section  we  read  of  the  Spartans 
complaining  of  the  judgment  pronounced  against  them  by  the 
Eleians  as  unjust : — 7rpea/3ei<i  'jrejMy^avTe'^  avreXeyov  firj  hiKaL(o<; 
(7<^o)v  KaraSehiKaaOaL,  §  2.  It  is  perhaps  just  worth  while  to 
observe  that  the  double  part  which  the  Eleians  played  in  this 
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matter  is  singularly  well  illustrated  in  their  rejoinder  to  this 
contention.  'HXetoi  Se  rrjv  irap  avTol<i  eice-^eLpiav  tjBt] 
ecpacrav  elvai — irpciiToa  yap  acpicrtv  aurot^  eirayyehJkovatv. 
"  The  Eleians  rejoined  that  the  truce  was  already  in  force  among 
themselves — for  they  always  proclaimed  it  to  themselves  first." 
Just  as  certain  Eleians  proclaimed  the  truce,  while  the  rest 
listened  to  the  proclamation,  so  certain  Eleians  constituted  a 
judicial  tribunal  before  which  citizens  of  Elis  might  implead 
another  nationality,  and  from  whose  decision,  as  it  would  seem, 
there  was  no  appeal.  The  position  was,  in  fact,  much  the  same 
as  that  of  the  respective  parties  before  a  modern  Prize  Court. 
A  belligerent  man-of-war  seizes  a  hostile  vessel,  or  a  neutral 
vessel  engaged  on  "  un-neutral  service,"  and  claims  it  as  "  good 
prize  "  before  a  tribunal  in  the  captor's  country ;  and  from  the 
wrongful  decision  of  such  tribunal,  if  confirmed  on  appeal  to  the 
superior  courts,  there  is  no  judicial  but  only  a  diplomatic  remedy. 
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Agnatis  .  .  .  permissum  est  feminarum  tutelam  alii  in  iure 
cedere ;  pupillorum  autem  tutelam  non  est  permissum  cedere, 

quia  .  .  n r  .  .  .  .  osa,  cum  tempore  pubertatis  finiatur. 

Such,  according  to  the  editions  of  Mr.  Poste  (Oxford)  and  Drs. 
Abdy  and  Walker  (Cambridge),  is  the  reading  of  the  Veronese 
MS.  in   Gaius,    Comni.    i.  178.      Pellat,    in   his   Manuale   Juris 

Sijnoptictim,  gives  the  reading   quia  non n  .  rosa  and 

supplies  videtur  onerosa.  Abdy  and  Walker  fill  in  the  lacuna  by 
the  same  words,  the  only  difference  being  that  the  latter  editors 
conjecturally  restore  the  n  and  r  which  Pellat  assumes  to  be 
legible  in  the  MS.  Krueger  and  Studemund,  in  their  recent 
edition  (Berlin,  1877),  and  Polenaar  in  his  Syntagma,  assume 
the  MS.  reading  to  be  .  .  .  rosa,  and  supply  one  |l  rosa ;  the  latter 
on  the  authority  of  Studemund,  who  thought  he  could  decipher 
the  first  three  letters.  Messrs.  Tomkins  and  Lemon,  in  the 
London  edition  of  1869,  give  the  same  reading,  and  also  mention 
Bethman-Hollweg's  suggestion  of  annosa,  which  Boecking  adopts. 
An  objection,  however,  arises  from  the  great  probability  that  the 
last  letter  but  three  in  the  MS.  is  an  r  ;  and  a  further  reason 
for  rejecting  the  word  is  given  by  Huschke  (who  seems  to  have 
been  the  first  to  suggest  onerosa  as  an  emendation),  who  rightly 
objects  "Sed  annosum  est  quod  iam  habet  non  quod  duraturum 
est  multos  annos."  Mr.  Poste  contents  himself  Avith  printing 
.  .  .  osa,  and  in  a  short  note  (p.  134,  2nd  ed.)  expresses  un 
certainty  whether  the  word  to  be  supplied  is  onerosa  or  lucrosa. 
After  a  careful  consideration  of  the  passage,  I  have  come  to  the 
conclusion  that  Pellat,  Krueger  and  Studemund,  Polenaar, 
Tomkins  and  Lemon,  Abdy  and  Walker,  and  Ortolan  (see  vol.  ii, 
*  Journal  of  Philology,  June  1880. 
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p.  289,  10th  ed.)  are  clearly  wrong  in  reading  onerosa,  and  that 
the  word  which  Gains  wrote  was  lucrosa.  I  will  endeavour 
briefly  to  give  my  reasons  for  venturing  to  differ  from  a  consensus 
of  authorities,  formidable  both  from  their  number  and  from  the 
justly  high  critical  reputation  of  almost  all  of  them. 

Even  supposing  the  MS.  to  contain,  as  Pellat  seems  to 
suppose,  traces  of  an  n  and  an  r,  this  would  not  materially  affect 
the  opinion  which  I  have  formed  on  other  grounds.  Of  course  r 
Avould  suit  either  word  ;  while  the  difference  between  n  and  u — 
especially  to  one  who  anticipated  deciphering  an  n — in  such  a 
manuscript  as  that  of  Gains  would  probably  be  extremely  slight. 
In  any  case,  Pellat  gives  no  authority  for  his  apparent  assumption 
that  11  can  be  deciphered  in  the  MS. 

Gaius  is  here  saying  that  the  agnates,  when  statutory 
guardians  of  a  woman,  can,  but  when  statutory  guardians  of  a 
minor,  cannot,  suffer  a  recovery  of  the  guardianship  in  court. 
They  cannot  do  so  in  the  case  of  minors  because  the  guardian- 
ship of  imjmbes,  ceasing  at  puberty,  is  not  lucrosa.  Such,  I  feel 
certain,  mainly  on  the  following  grounds,  was  the  reason  assigned 
by  Gaius  for  the  disability  in  question. 

1.  Would  it  be  correct,  as  a  matter  of  fact,  to  say  that  the 
guardianship  of  impubes  was  never  onerosa  ?  Suppose  infans 
becomes  sid  iuris  while  a  babe  in  arms,  perhaps  at  the  moment  of 
birth,  and  is  owner  of  a  large  property ;  the  exclusive  adminis- 
tration of  the  affairs  of  such  an  one,  while  he  is  ivfans  and  infanti 
proximus,  and  the  concurrent  administration  (practically  ex- 
clusive in  matters  of  gentile  law),  together  with  the  responsibility 
attached  to  the  interposition  of  their  aitdoritas  in  matters  of  civil 
law,  when  the  minor  has  become  pubertati  proximus,  might  surely 
during  a  space  of  twelve  or  fourteen  years  entail  much  labour 
and  prove  extremely  onerous  to  the  agnatic  guardian. 

2.  On  the  other  hand,  it  would  be  perfectly  correct  to  say 
that  such  guardianship  7i07i  videtur  lucrosa,  since  it  terminated  at 
puberty.  The  prospect  of  obtaining  the  emolumenticm  succcssionis 
which  was  to  compensate  the  onus  tutelae  was,  in  fact,  extreme!}' 
slight,  especially  when  we  bear  in  mind  the  power  of  pupillar 
substitution  ;  the  position  of  the  guardian  closely  resembled  that 
of  a  trustee  or  committee  in  English  law;  the  minor,  if  he 
suspected  maladministration  on  the  part  of  his  guardian,  had,  on 
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attaining  puberty,  his  actio  direda  tutelae  or  arlitrium  tutelae,  with 
the  alternative  actio  de  distrahendis  rationihus.  A  Avoman  had  no 
such  privilege  ;  the  contrast  in  position  in  this  respect  between 
minor  and  woman  is  clearly  pointed  out  by  Gains  himself  : — 
"Cum  tutore  milium  ex  tutela  iudicium  mulieri  datur.  At  ubi 
pupillorum  pupillanimve  negotia  tutores  tractant,  eis  post  puber- 
tatem  tutelae  iudicio  rationem  reddunt"  (i.  191).  In  fact,  the 
position  of  a  guardian  of  a  minor  being  entirely  one  of  respon- 
sibility, Avithout  any  legitimate  source  of  emolument,  what 
honourable  reason  could  any  third  party  have  for  undertaking  to 
fill  it  ?  If  he  did  so  gratuitously,  the  proceeding  must  have 
been  extremely  suspicious  ;  if  for  a  consideration,  a  mercenary 
guardian  was  hardly  a  suitable  one.  The  transaction  in  either 
case  Avas  one  Avhich  the  law  might  reasonably  refuse  to  sanction. 
Such  considerations  have  no  application  to  the  perpetual 
guardianship  of  women. 

3.  It  is  clear  from  the  context  that  a  distinction  in  character 
is  here  drawn  betAveen  the  statutory  guardianship  of  minors  and 
that  of  Avomen.  If  Ave  are  to  read  here  non  onerosa  we  must 
suppose  that  Gains  regarded  the  guardianship  of  women  as 
onerosa ;  if,  ao  I  suggest,  we  read  non  lucrosa,  it  Avill  be  regarded 
as  lucrosa.  Noav,  in  point  of  fact  which  AA-as  it,  in  its  actual 
character  and  in  the  eye  of  the  laAV, — lucrative  or  onerous  1 

Before  Gains  Avrote,  the  agnatic  guardianship  of  women  had 
been  abolished  by  the  Sc,  Claudianum.  His  remarks  about  it 
are  merely  retrospective ;  but  its  nature  may  be  easily  gathered 
from  the  subsequent  passage,  in  which  the  author  shoAvs  that 
the  common  reasons — "levitas  animi"  (Gaius),  "infirmitas  consilii" 
(Cic),  "sexus  infirmitas  et  forensium  rerum  ignorantia  "  (Ulp.) — 
assigned  for  the  perpetual  guardianship  of  women,  are  really 
only  a  specious  pretext,  and  that,  as  a  matter  of  fact,  in  the 
only  cases  in  Avhich  in  his  time  the  guardianship  had  not  been 
reduced  to  a  mere  form — those,  namely,  of  parents  and  patrons — 
it  was  regarded  as  a  right  to  be  exercised  in  the  interest  not  of 
the  Avomen  in  tutela  but  of  the  guardians  themseh'es  (i.  190- 
192).  So  it  Avas,  Ave  may  feel  certain,  Avith  the  older  agnatic 
guardianship.  "It  is  transparent,"  says  Mr.  Poste,  "that  the 
wardship  of  women  after  the  years  of  puberty  AA'as  not  designed 
to  protect  their  oAvn  interests,  but  those  of  their  heirs  apparent, 
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the  agnates."  Without  their  consent,  the  woman  could  neither 
make  a  will,  nor  alienate  mancipable  property,  nor  undertake 
an  obligation :  and  the  reason  assigned  by  Gaius  in  the  case  of 
the  statutory  guardianship  of  parents  and  patrons  must  before 
the  Sc.  Claudianum  have  been  equally  applicable  to  the  case 
of  agnates.  This  view  of  agnatic  tutorship,  it  may  be  added,  is 
strongly  enforced  in  an  interesting  essay  recently  published  by 
M.  Milliard  ("De  la  condition  legale  des  femmes  sous  le  rapport 
du  Senatus-consulte  Velleien :  These  pour  le  Doctorat " ;  Caen, 
1878),  who  sums  up  as  follows  : — "Ce  n'est  pas  une  charge,  c'est 
uue  propriete  de  famille  qu'on  peut  revendiquer  et  ceder  in  inre  " 
(see  pp.  7-9).  In  other  words,  it  is  not  onerosa  but  lucrosa.  That 
of  imputes,  therefore,  as  contrasted  with  it  must  clearly  be  termed 
non  lucrosa. 

4.  Another  obvious  reason  for  the  non-assignability  of  the 
non-lucrative  guardianship  of  minors,  while  the  lucrative  guardian- 
ship of  women  was  capable  of  transfer  by  cession,  is  that,  the 
former  being  laborious  and  unprofitable,  the  guardians,  if 
empowered  to  get  rid  of  it,  might  be  tempted  to  do  so  with- 
out exercising  due  care  in  the  selection  of  a  properly  qualified 
transferee ;  in  the  case  of  a  woman,  however,  there  would  always 
be  a  sufficient  inducement  for  them  to  prevent  the  property  at 
all  events,  and  especially  the  reversionary  interest  therein,  from 
being  injured  by  a  change  in  guardian.  Of  course,  when  the 
Praetor  began  to  compel  the  agnates  to  consent  to  co-emptions 
on  trust,  with  a  view  to  the  appointment  of  fiduciary  guardians, 
this  argument  would  be  no  longer  applicable ;  but  from  §  171 
it  is  evident  that  Gaius  in  §  168  is  discussing  a  state  of  affairs 
which  before  he  wrote  had  become  obsolete. 

5.  Lastly,  it  may  be  suggested  that,  as  in  English  jurisprudence 
guardianship  is  held  to  be  incapable  of  assignment  or  transfer 
because  it  is  not  a  right  but  a  chty,  so  in  Roman  law,  if  my 
view  of  the  text  be  correct,  the  guardianship  of  impuhes,  being 
not  lucrative  but  onerous,  was  on  the  same  principle  regarded  as 
unassignable.  The  editors  of  Gaius  might,  at  least,  favour  us 
with  some  reason  for  accepting  their  implied  proposition  that  the 
theory  of  Roman  law  was  exactly  the  reverse  of,  and  not 
exactly  the  same  as,  that  of  our  own  system. 
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International  Law,  by  W.  E.  Hall.     Oxford,  1880. 

The  number  of  text-books  on  international  law  which  has  been 
published  during  the  last  quarter  of  a  century  is  very  consider- 
able. France  has  given  us  the  acute,  though  occasionally  eccentric, 
^vritings  of  Ortolan,  and  the  eccentric,  though  occasionally  acute, 
theories  of  Hautefeuille ;  Italy  has  produced  a  new  publicist  in 
Calvo,  while  Germany  can  point  to  the  labours  of  Heifter, 
Bluntschli,  and  many  other  accomplished  jurists.  The  lawyers 
and  diplomatists  of  the  United  States  may  be  said  to  have  made 
the  subject  peculiarly  their  own.  Beginning  with  the  commen- 
taries of  Chancellor  Kent — of  which  Sir  W.  Harcourt  once 
observed  that  their  only  fault  was  their  brevity — we  come  to  the 
standard  Elements  and  History  of  Wheaton,  and  the  more  recent 
works  of  Woolsey  and  Halleck.  In  America,  judges  and  pro- 
fessors, generals  and  diplomatists,  contrilmte  alike  to  swell  the 
list  of  writers  on  the  law  of  nations.  The  only  matter  for  regret 
is  that  Mr.  Dana's  excellent  edition  of  Wheaton,  with  the 
editor's  invaluable  notes,  should  so  long  have  been  suffered — 
owing,  we  believe,  to  a  dispute  about  copyright — to  remain  out 
of  print.  Meanwhile,  the  suljject  has  attracted  comparatively 
scanty  attention  from  English  writers.  Sir  R.  Phillimore's 
voluminous  commentaries  are,  perhaps,  mainly  valuable  as 
aftbrding  some  clue  to  the  present  opinions  of  the  English  Court 
of  Admiralty.  The  learned  work  of  Sir  Travers  Twiss  has 
somehow  failed  to  attain  the  popularity  among  students  which 
it  in  many  respects  deserves.  Probably  the  most  decorous 
treatment  of  the  First  Platform  of  International  Law,  which  Sir 
E.  Creasy  published  about  three  years  ago,  is  to  "  pass  on  "  in 
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respectful  silence.  So  far  as  we  are  aware,  the  only  works  on 
the  subject  of  any  note  which  have  been  produced  by  the  English 
press  in  recent  years  are  two  editions  of  Wheaton  and  Halleck, 
the  series  of  Letters  of  Historicus,  and  a  small  l)ut  useful  volume 
on  the  important  topic  of  the  Rights  and  Duties  of  Neutrals,  which 
was  published  in  1874  by  Mr.  W.  E.  Hall.  We  have  on  more 
than  one  occasion  had  an  opportunity  of  recognising  the  merits, 
both  of  method  and  matter,  of  the  latter  work ;  and  we  were 
therefore  the  better  prepared  to  welcome  Mr.  Hall's  new  publi- 
cation, in  which  he  has  incorporated  the  substance  of  his  former 
treatise,  while  dealing  with  the  whole  range  of  subjects  falling 
under  his  title  in  a  manner  sufficiently  satisfactory  and  compre- 
hensive to  enable  us  to  feel  that  we  at  length  possess  what  should 
prove  a  standard  work  on  international  law,  written  not  only  in 
English,  but  actually  l)y  an  Englishman. 

Mr.  Hall's  method  of  writing  supplies  a  refreshing  contrast  to 
some  other  publications  on  the  same  subject.  His  work  is 
commendable  for  its  logical  arrangement,  its  lucidity  of  state- 
ment, and,  above  all,  the  sobriety  of  tone  which  is,  perhaps,  its 
most  marked  characteristic.  Writers  on  international  law  are 
peculiarly  apt  to  let  their  theories  run  away  with  them,  and 
mingle  abstract  principles  of  right  with  the  concrete  facts  of 
existing  practice.  The  French  and  German  publicists — as,  for 
instance,  when  thej'  lay  down  the  immunity  of  ships  under 
convoy  from  visit  and  search — rarely  seem  to  think  it  worth 
while  to  discriminate  between  their  own  ideas  as  to  what  is 
equitable  and  what  civilised  States  have  agreed  to  accept  as 
jDublic  law.  Sir  Henry  Maine,  indeed,  once  suggested  that 
English  lawyers  and  diplomatists,  owing  to  their  unfamiliarity 
with  Roman  law,  were  unable  to  appreciate  the  delicate  distinc- 
tions of  foreign  writers  ;  but  we  fancy  that  the  profoundest  study 
of  the  Institutes  and  Digest  would  never  have  enabled  Sir  W. 
Harcourt  to  acquiesce  in  those  remarkable  historical  and  juristic 
theories  of  M.  Hautefeuille  which  he  exposed  in  his  celebrated 
letter  on  the  law  of  blockade.  After  an  introductory  sketch  of 
the  general  principles  of  the  law  governing  States  in  their  normal 
relations  and  in  the  "relations  of  war,"  and  of  the  law  governing 
belligerents  and  neutrals  in  their  relations  with  each  other, 
Mr.  Hall  proceeds  to  a  detailed  examination  of  each  of  these 
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three  heads,  into  which,  of  course,  it  is  impossible  for  us  to  follow 
him.  We  must  content  ourselves  with  selecting  a  few  points  for 
discussion,  and  making  one  or  two  suggestions  where  the  views 
expressed  in  the  text  seem  susceptible  of  modification.  Mr.  Hall's 
discussion  of  the  theory  that  individual  citizens,  according  to  the 
principles  of  international  law,  ought  to  be  unaffected  by  the 
existence  of  war  between  their  respective  States,  is  an  excellent 
example  of  cogent  reasoning.  We  think,  however,  that  he  pushes 
his  refutation  of  an  impracticable  doctrine  to  an  unnecessary 
length.  We  hope  to  see  public  opinion  at  no  distant  date  enforce 
a  rigid  rule  of  practice  protecting  the  property  of  individuals 
from  the  demands  of  an  invading  army,  except  when  requisitions 
are  essential  for  military  purposes,  in  which  case  obligations 
binding  on  the  belligerent  State — which  has  the  right,  if  it  has 
the  power,  to  exact  an  indemnity  from  the  enemy — should  be 
substituted  for  the  mockery  of  acknowledgment  to  which  the 
tender  of  "bons  de  requisition"  too  frequently  amounts. 
Mr.  Hall  thinks  that  such  a  limitation  would  be  mischievous,  as 
supplying  "  the  argumentative  starting-point  of  attack  upon  the 
right  of  capture  of  private  property  at  sea."  But  there  is  really 
no  parallel  between  the  circumstances  of  the  two  cases.  To 
cripple  an  enemy's  maritime  commerce  is  often  one  of  the  most 
effective  means  of  bringing  him  to  terms ;  and  there  is  a  great 
deal  in  the  view  once  expressed  by  Lord  Selborne  that  "a 
political  war  is  inconsistent  with  a  commercial  peace."  However, 
the  operation  of  the  Declaration  of  Paris  will  probably  in  future 
wars  reduce  the  importance  of  this  controversy  to  a  minimum. 
The  principal  consequence  of  the  relation  of  war  with  a  superior 
maritime  Power  will  be  to  transfer  the  bulk  of  the  commerce  of 
the  other  belligerent  to  foreign  flags.  Again,  Mr.  Hall's  logical 
position  leads  him  to  treat  as  legally  justifiable  the  unorganised 
rising  of  invaded  populations,  a  proceeding  Avhich  can  seldom  be 
of  much  military  service,  which  it  is  always  easy  to  avoid  by 
taking  proper  measures  for  the  organisation  of  volunteers,  and 
which  must  inevitably  aggravate  to  an  indefinite  extent  the 
horrors  of  invasion. 

When  Mr.  Hall,  in  discussing  the  juristic  fiction  of  the  "  extra- 
territoriality "  of  public  ships,  says  that  "  it  has  been  the  practice 
to  surrender  slaves  who  have  taken  refuge  on  board  English  war- 
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vessels  lying  in  the  waters  of  States  where  slavery  exists  under 
sanction  of  the  territorial  law,"  we  regret  that  he  does  not  make 
it  clear  that  since  the  withdrawal  of  certain  notorious  circulars 
such  practice,  if  it  ever  existed,  has  been  explicitly  condemned. 
In  such  cases  it  has  been  conclusively  shown  that  the  inquiry  by 
the  captain  is  wrong,  because  he  has  no  judicial  authority  to 
decide  extradition  cases ;  the  execution  of  foreign  law  is  wrong  ; 
the  recognition  of  slavery  is  wrong ;  and  the  surrender  of  the 
immunity  of  a  public  vessel  in  foreign  waters  is  also  wrong.     We 
may  add  that  the  qualified  immunity  of  private  vessels  from 
foreign  local  law  which  Mr.  Hall  ascribes  to  "the  practice  of 
France  "  has  been  recognised  by  the  tribunals  of  other  nations 
to  an  extent  considerably  greater  than  he  appears  to  imagine. 
On  the  general  question  of  jurisdiction,  we  are  somewhat  surprised 
that  he  gives  us  no  more  than  a  bare  reference  to  the  elaborate 
discussion  of  the  whole  subject  in  the  Court  for  Crown  Cases 
Reserved  in  the  recent  cause  cdcbre  of  "The  Queen  v.  Keyn,"  and 
does  not  even   mention  the  Territorial  Waters  Act  carried  by 
Lord  Cairns  in  consequence  of  the  decision  in  that  case  of  the 
majority  of  the  judges.     Once  more,  Mr.  Hall's  statement  of  the 
law  as  to  the  restitution  of  private  property  taken  by  the  enemy 
at  sea,  in  the  event  of  recapture,  requires  considerable  qualifica- 
tion.     He  says  that  the   municipal  laws  of  almost  all  States 
direct  such  restitution,  but  that  "  the  conditions  under  which  it  is 
made  are  not  altogether  similar."     It  would  be  more  correct  to 
'  substitute  the  words  "  cases  in  which  "  for  those  we  have  italicised. 
All  the  States  he  mentions  seem  in   certain   cases   to  require 
restitution  on  payment  of  salvage,   in  others  to  make  the  re- 
captured vessel  "good  prize"  to  the  recaptors.     The  latter  seems 
to  take  place  according  to  the  rule  of  the  L^nited  States  when 
the  vessel  has  been  condemned  by  a  Prize  Court ;  according  to 
British  law  only  when  it  has  been  set  forth  by  the  enemy  as  a 
ship  of  war ;  while  other  States  adopt  severer  rules,  such  as  the 
test  of  pernoctation,  or  that  of  the  prize  having  been  brought 
infra  praesidia,    or   ^vithin   the  enemy's  territorial   jurisdiction. 
Moreover,  the  rule  of  reciprocity  which  was  laid  down  by  Sir  W. 
Scott  in  the  case  of  the  Santa  Cruz,   a  vessel  belonging  to  our 
Portuguese  allies,  has  also  been  enacted  by  the  Congress  of  the 
United  States ;  so  that  even  the  British  and  American  j^'actice 
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may  be  said  to  vary  according  to  circumstances.  In  discussing 
the  question  of  salvage,  Mr.  Hall  says  that  "in  France  one-tenth 
of  the  value  is  exacted ;  in  Spain  the  rate  is  one-eighth  if  the 
recapture  has  been  effected  by  a  public  ship  of  war,  and  one-sixth 
if  a  privateer  is  the  recaptor."  We  should  like  to  know  his 
authority  for  these  statements.  We  have  always  understood  that 
according  to  French  law,  which  France  also  applies  to  her  allies, 
if  recapture  is  made  by  a  public  ship  within  twenty-four  hours, 
one-thirtieth,  and  after  that  period  one-tenth,  is  the  rate  of  salvage 
payable  ;  if  by  a  privateer  within  twenty-four  hours,  one-third  is 
paid,  and  after  that  period  has  elapsed  the  vessel  is  "good  prize"  to 
the  recaptors  ;  while  Spanish  law  is  the  same,  with  some  modifica- 
tions as  to  the  property  of  allies.  In  respect  of  the  law  of 
blockade  we  read  that,  "  provided  access  is,  in  fact,  interdicted, 
the  distance  at  which  the  blockading  force  may  be  stationed  from 
the  closed  port  is  immaterial."  So  sweeping  a  statement  would 
include  the  attempt  made  by  the  Turks  in  the  recent  war  to 
blockade  all  the  Russian  ports  in  the  Black  Sea  by  stationing  a 
couple  of  frigates  in  the  Dardanelles. 

Before  parting  with  Mr.  Hall  we  will  venture  to  offer  him  two 
suggestions  Avhich  he  may  find  useful  in  preparing  a  second 
edition  of  his  work.  So  bulky  a  volume,  if  it  is  to  be  conveniently 
used  as  a  work  of  reference,  should  contain  both  a  list  of  treaties 
referred  to  and  a  table  of  cases  cited.  At  present  it  possesses 
neither,  and  the  general  index  is  far  from  satisfactory.  Thus,  in 
order  to  test  it,  we  looked  for  "Continuous  Voyage,"  for  "Con- 
tinental System,"  and  for  the  "Treaty  of  Washington,"  and  our 
search  was  in  each  case  unsuccessful.  We  looked  again  for  four 
leading  cases,  selecting  entirely  at  hazard  that  of  "  Reg.  v.  Keyn  " 
already  referred  to,  that  of  the  Maria,  in  which  Lord  Stowell 
gave  one  of  his  most  important  judgments,  that  of  the  Exchange, 
in  which  was  delivered  an  almost  equally  celebrated  decision  of 
Chief  Justice  Marshall,  and  that  of  the  Commercen,  which  em- 
bodies a  special  point  in  the  law  of  contraband.  It  so  happened 
that  to  none  of  these  cases  could  we  find  a  reference,  though  we 
noticed  that  the  comparatively  insignificant  modern  cases  of  the 
Huascar  and  the  Constitution  were  duly  cited.  Our  second  sugges- 
tion is  that,  as  we  know  from  experience,  it  would  be  very 
convenient,  both  to  the  student  and  the  practitioner,  if  Mr.  Hall 
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would  add  to  the  documents  he  has  printed  in  the  Appendix 
copies  of  three  enactments  passed  in  1870 — the  Naturalisation 
Act,  the  Extradition  Act,  and  the  Foreign  Enlistment  Act.  We 
will  only  add  that,  although  in  Mr.  Hall's  volume  there  is  room 
for  improvement  and  revision,  the  Clarendon  Press  may  be 
congratulated  on  having  published  what  is,  in  our  judgment,  on 
the  whole  the  best  treatise  on  the  law  of  nations  which  has  as  yet 
been  produced  by  an  English  writer. 


EARLY    LAW    AND    CUSTOM* 

Dissertations  on  Early  Law  mid  Custom.     By  Sir  H.  S.  Maine,  K.C.S.L, 
LL.D.,  F.R.S.     Loudon,  1883. 


The  publication  of  a  new  volume  by  the  author  of  Ancient  Law 
should  be  an  interesting  event  to  eA'ery  law  student — to  prevent 
misa])prehension  I  should,  perhaps,  have  said  to  every  student  of 
law — and  not  least  to  those  whose  studies  are  mainly  directed  to 
the  legal  system  which  obtains  in  the  Cape  Colony.  I  have  no 
sympathy  with  the  so-called  "  practical  lawyer  " — and  particularly 
the  practical  lawyer  in  embryo — who  disclaims  all  interest  in 
juristic  science,  as  a  subject  only  fit  to  occupy  the  learned  leisure 
of  a  few  specialists.  Such  an  one  may  "  get  up "  the  Eules  of 
Court  and  the  Notary's  Manual,  and  obtain  a  competent  know- 
ledge of  procedure ;  he  may  even  store  in  his  memory  many  of 
the  dicta  of  the  elementary  institutional  exponents  of  the  Eoman 
Dutch  system ;  he  may  acquire  a  respectable  familiarity  -with  the 
Colonial  Statute  Book,  and  sedulously  note  the  decisions  of  the 
Colonial  Courts.  The  appreciation  and  recollection  of  "points 
decided  "  wnll,  however,  prove  real  and  permanent  only  in  the  case 
of  those  who  are  able  to  follow  the  reasoning  and  the  principles 
on  which  the  decisions  depend ;  and,  however  tenacious  the 
memor}',  an  empirical  study  of  detail  will  never  make  a  lawyer. 
By  all  means  let  the  tithe  of  mint  and  anise  and  cummin  be  duly 
paid ;  but  not  to  the  omission  of  those  weightier  matters  of  the 
law,  without  which  the  observance  of  form  and  mere  mechanical 
service  will  prove  of  small  avail.  Law  is  a  jealous  mistress — Sir 
H.  Maine  remarks  in  one  of  his  books  on  the  extent  to  which 
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legal  study  is  capable  of  absorbing  and  engrossing  the  mental 
faculties — but  above  all  a  mistress  who  demands  to  be  intelligently 
wooed.  One  of  the  most  abstruse  and  difl&cult  branches  of  modern 
law  is  the  English  law  of  real  property.  It  is  a  branch  with 
which  the  student  at  the  Cape  congratulates  himself,  with  not 
unnatural  complacency,  that  he  is  not  expected  to  cultivate  a 
very  intimate  acquaintance.  One  of  the  most  profound  of  modern 
real  property  lawyers  was  the  late  Sir  George  Jessel.  With 
profundity  he  combined  an  unrivalled  capacity  of  rapid  apprecia- 
tion. It  is  easy  to  be  brilliant — and  superficial ;  it  is  not  difficult 
by  being  sufficiently  deliberate  to  acquire  some  reputation  for 
being  profound.  But  Sir  George  Jessel  seemed  to  grasp  the 
kernel  of  a  case  almost  by  intuition,  so  swift  was  his  mental 
process,  and  yet  his  grasp  was  almost  always  right.  His  memory 
for  cases,  and  his  recollection  of  the  precise  point  which  each  case 
decided,  was  something  phenomenal.  The  explanation  was  that 
he  was  so  thoroughly  and  accurately  imbued  with  the  principles 
of  that  branch  of  law  in  which  he  mainly  acquired  his  great 
reputation  that  each  case  as  it  came  before  him  naturally  fell  into 
its  appropriate  place  in  his  mind  and  brain.  There  was  no  over- 
crowding, because  there  was  no  confusion ;  no  undigested  mass 
of  detail,  because  everything  immaterial  was  at  once  eliminated. 
Few  of  us  can  hope  to  emulate  the  late  Master  of  the  Rolls  other- 
wise than  at  a  very  respectful  distance ;  but  decipit  exemplar  xitiis 
imitabile  does  not  apply.  His  method  may  furnish  us  all  with  a 
lesson,  a  stimulus,  and  an  ideal.  The  law  student  who  has  once 
realised  that  the  one  thing  needful  is  to  acquire  a  sound  know- 
ledge of  principles,  and  then  the  facts  will  come  as  and  when 
they  are  wanted,  has  already  won  half  the  battle.  But  the 
principles  of  law  and  legal  systems  cannot  be  really  understood 
and  fully  grasped  unless  we  know  something  of  their  origins, 
trace  their  history,  mark  the  influences  by  which  they  have  been 
affected,  and  watch  the  course  of  their  evolution.  It  is  scarcely 
too  much  to  say  that  a  lawyer,  however  much  he  may  delude 
himself  to  the  contrary,  does  not  really  know  that  a  thing  is  so, 
unless  he  has  a  sound  idea  of  why  it  is  so.  Hence  the  deep 
importance,  gradually  becoming  more  widely  appreciated,  of  an 
intelligent  study  of  the  science  of  Comparative  Jurisprudence.  It 
furnishes  the  key  to  positive  law,  and,  in  many  cases,  the  clue  to 
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history  as  well.  The  readers  of  this  paper  would  doubtless  admit 
that  the  foundation  of  all  genuine  and  scientific  knowledge  of  the 
legal  system  under  which  we  live  must  consist  in  a  methodical 
study  of  the  Ancient  Civil  Law.  It  is  only,  however,  in  recent 
years — and  to  a  great  extent  owing  to  the  publications  of  Sir 
Henry  Maine — that  lawyers  have  begun  to  understand  how 
immensely  that  study  is  itself  facilitated,  and  how  greatly  its 
interest  is  deepened,  by  a  comparison  with  other  systems  of  ancient 
law.  Not  so  long  ago,  for  instance,  it  would  have  seemed  para- 
doxical and  even  preposterous  to  suggest  that  the  treatment  of  law 
and  classification  of  legal  rules  in  the  Twelve  Tables  and  the 
Praetor's  Edict  might  be  best  explained  by  a  reference  to  the  Lex 
Salica  of  the  ancient  Germans,  the  Senchus  Mor  of  the  ancient 
Irish,  and  the  ancient  Hindu  Codes  of  Manu  and  Narada. 

The  soundest  recommendation  which  can  be  offered  to  the 
student,  desirous  of  becoming  acquainted  with  the  course  of 
modern  research  in  the  branch  of  learning  I  have  indicated,  is 
that  he  should,  in  the  first  place,  acquire  a  thorough  familiarity 
with  the  various  writings  of  Sir  Henry  Maine.  Those  writings 
he  will  find  eminently  attractive  in  their  style  and  form,  and 
in  their  method  of  treatment  as  accurate  as  they  are  per- 
spicuous. They  will  enable  him  to  realise  the  results  which  in 
recent  years  have  been  attained,  and  which  are  still  in  course  of 
attainment,  by  the  application  of  the  comparative  method  to  the 
history  of  law,  of  legal  conceptions,  and  of  legal,  social  and 
political  institutions.  They  will  also  furnish  him  with  references 
to  the  special  authorities,  and  a  guide  to  the  means,  by  which 
his  investigation  of  whatever  branch  of  this  great  and  fruitful 
subject  of  inquiry  appears  to  him  of  special  interest  may  be  most 
advantageously  pursued.  The  work,  the  title  of  which  stands  at 
the  head  of  this  article,  is  one  which  should  not  be  opened  till 
the  earlier  writings  of  the  author  have  been  thoroughly  mastered. 
If  I  might  suggest  a  course  of  study  in  this  department,  I  should 
advise  the  studont  first  to  take  up  the  third  edition  of  Village 
Communities  ^  and  to  begin  his  reading,  not  at  the  beginning,  but 
at  the  end.  At  the  end  of  this  volume  he  will  find  rejDrinted  an 
essay  on  "  Roman  Law  and  Legal  Education,"  first  published  in  the 

^    Village  Communities  in  the  East  and   West.      Third  Edition,  with  other 
lectures,  addresses  and  essays.    London,  1876. 
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Cambridge  Essays  for  1856,  without  a  study  of  which  no  student 
of  law — certainly  no  student  in  this  Colony — should  regard  his 
education  as  complete.  Three  addresses  to  the  University  of 
Calcutta,  reprinted  in  the  same  volume,  are  also  well  worthy  of 
perusal  for  the  many  thoughtful  suggestions  they  contain. 
Ancie7it  Law  ^  may  then  be  taken  up  and  read — and  re-read  ;  for 
it  is  not  a  book  of  which  the  tendency  and  purport  can  be  fully 
appreciated,  even  by  a  careful  reader,  on  a  first  perusal.  Village 
Communities  and  the  Early  History  of  Institutions^  (which  deals 
mainly  with  the  results  obtained  from  the  investigation  of  the 
ancient  Irish  or  Brehon  law,  and  especially  of  the  tracts  known 
as  the  Senchus  Mor,  the  Book  of  Aicill  and  the  Corus  Bescna) 
may  then  be  studied  pari  passu  ;  the  reader  will  then  pass  with 
interest  to  a  lecture — The  Effects  of  Observation  of  India  on  Modern 
European  Thought — which  the  present  writer  well  remembers 
having  had  the  advantage  of  hearing  delivered,  as  the  Rede 
Lecture  of  1875,  and  which  has  been  republished,  with  the  other 
papers  previously  referred  to,  in  the  third  edition  of  Village  Com- 
munities. This  preliminary  course  of  study  having  been  achieved 
— and  anyone  who  tries  it  will  probably  find  it  far  less  arduous 
than  a  bald  enumeration  of  titles  is  likely  to  suggest — the  book 
now  before  us  may  be  read  with  the  greatest  advantage,  and  will 
certainly  be  found  both  interesting  and  instructive.  It  may  be 
regarded  as  a  continuation  and  development  of  the  former  Avorks ; 
it  contains  replies,  philosophical  rather  than  polemical  in  spirit, 
to  some  objections  and  criticisms  which  have  been  made,  and 
counter- theories  which  have  been  suggested,  by  fellow-workers  in 
the  same  field  of  inquiry ;  here  and  there  we  find  that  explana- 
tions and  conclusions  which  were  previously  put  forward  have 
been  to  some  extent  corrected  or  modified  by  the  results  of  later 
observation  and  research ;  much  more  frequently  Ave  find  that 
Avhat  Avere  formerly  tentative  suggestions  have  been  confirmed 
by  subsequent  discoveries  and  more  recent  information,  and  may 
noAv  be  regarded  as  assured  positions,  Avhere  scientific  ceitainty 
has  superseded  ingenious  conjecture.  From  one  passage  we 
learn   that  some  slight  qualification   of   our  former  notions  is 

^  Ancient  Laio :    Its  Connection  ivith  the  Early  History  of  Society,  and  its 
Relation  to  Modern  Ideas.    London,  1861. 
*  Loudon,  1875. 


84  EARLY  LAW  AND  CUSTOM 

requisite ;  in  another,  we  find  an  important  addition  to  our 
knowledge  of  the  organisation  of  Aryan  society,  or  some  fresh 
illustration  of  the  brilliant  results  which  may  be  achieved,  by  the 
combination  of  comparative  observation  and  inductive  reasoning, 
in  the  analysis  and  solution  of  some  of  those  deeply  interesting 
problems  with  which  the  student  of  laAv  aud  history  has  to  deal. 
Undoubtedly  the  most  difficult  and  important  question  with 
which  those  entrusted  with  the  work  of  government  and  admin- 
istration in  the  Cape  Colony  have  to  deal  is  what  is  commonly 
described  as  the  Native  Question.  It  is  the  existence  of  this 
problem,  imperatively  demanding  a  soiuid  solution,^  and  the 
solution  of  which  will  tax  all  our  energies,  which  distinguishes 
the  political  position  of  the  Cape  from  that  of  other  colonies  of 
the  first  rank,  enjoying  similar  constitutional  rights.  To  some  it 
has  appeared  that  the  best  remedy  for  the  difficulties  apparently 
inherent  to  the  relation  between  colonists  of  European  origin  and 
the  aboriginal  tribes  living  within  the  borders  of  the  Colony  lies 
in  the  abandonment  of  those  portions  of  Colonial  territory, 
situated  beyond  the  Kei  Eiver,  which  are  at  present,  with  the 
exception  of  a  few  European  officials  and  traders,  almost  entirely 
occupied  by  the  native  population.  Abandonment,  however,  has 
an  ugly  sound ;  and  the  resumption  of  direct  administrative 
authority  by  the  Imperial  Government,  in  the  Transkei  as  in 
Basutoland,  is  a  project  viewed  with  favour  by  many  whose 
opinion  is  entitled  to  the  greatest  Aveight.  As  Mill  remarked 
long  since  in  one  of  his  most  valuable  treatises,-  while  for  those 
who  are  fit  for  it,  or  even  for  those  who  are  approximating  to 
fitness  for  it,  the  best  form  of  government  is  government  by  the 
representatives  of  the  people,  the  worst  of  all  forms  is  that  under 
which  the  native  races  in  question  are  at  present  ruled,  that  is 
to  say,  government  by  the  representatives  of  others.  If  the 
obstacles  to  the  latter  suggested  solution  of  this  question  should 
ultimately  prove  either  to  be  insurmountable,  or  to  outweigh  its 
advantages,  there  can  be  little  doubt  that  the  ideal  at  which  we 
should  aim  is  the  education  of  these  races  up  to  a  point  at  which 

^  A  very  creditable  contribution  towards  its  solution  has  recently  been  made, 
in  a  thoughtful  prize  essay  which  will  well  repay  perusal,  by  a  law  student  of 
the  Cape  University — The  Gvcernment  and  Civilisation  of  the  Native  Races  of 
South.  Africa,  by  A.  E.  Caldecott.     Cape  Town  :  Saul  Solomon  &  Co.,  1884. 

^  liejireseniative  Government, 
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they  may  be  trusted,  with  due  precautions,  to  take  some  share  in 
popular  government  and  in  the  election  of  those  by  whom  their 
destinies  are  controlled.*  With  reference  to  proposals  in  favour 
either  of  abandonment  or  Imperial  resumption,  they  may  doubt- 
less be  supported  by  political  and  financial  arguments  of  consider- 
able cogency,  and  into  which  it  is  not  within  the  scope  of  this 
paper  in  any  way  to  enter.  The  observation  which  I  here 
desire  to  make  is  that  such  a  policy  would  probably,  in  the 
interests  of  juristic  science,  be  a  subject  for  regret.  It  Avould, 
for  a  season  at  all  events,  foreclose  a  field  of  inquiry,  which  might 
well  be  expected  to  yield  invaluable  results  to  the  ethnologist 
and  the  student  of  sociology.  One  of  the  most  interesting 
branches  of  anthropological  iuA^estigation — a  branch  on  which 
our  information  is  still  extremely  meagre  and  uncertain — is  that 
which  embraces  the  question  how  far  customs,  institutions  and 
ideas,  which  we  have  taught  ourselves  to  regard  as  the  character- 
istic indicia  of  Aryan  society  in  its  archaic  stage,  may  not  prove 
on  further  research  to  be  common  to  all,  or  nearly  all,  the  races 
of  mankind  at  a  certain  period  in  their  social  development.  The 
investigator  who  endeavours  to  obtain  data  for  an  answer  to  this 
question  from  a  study  of  the  laws  and  customs  of  the  native 
races  of  South  Africa  is  pursuing  a  path  hitherto  unbeaten,  and 
digging  in  almost  \irgin  soil.  Should  success  reward  his  efforts, 
he  may  almost  be  pardoned  for  exclaiming  with  the  Epicurean 
poet : — 

Avia  Piei'idum  peragro  loca  nuUius  ante 
trita  solo,  iuvat  iutegros  accedere  fontes 
atque  haurire,  iuvatque  novos  decerpere  flores 
insignemque  meo  capiti  petere  inde  coronam 
imde  prius  nulli  velarint  tempera  musae. 

It  is  true  that  the  facts  have  always  been  there,  and  observers — 
conscientious,  intelligent,  and  in  many  respects  competent — have 
not  been  wanting ;  but  it  is  only  recently  that  the  real  key  to 
these  studies  has  been  supplied  by  science,  and  the  results 
hitherto  obtained  have  in  the  main  been  desultory  through  the 
absence,  so  to  speak,  of  the  true  critical  standpoint.     The  whole 

*  [By  Act  30  of  1887  the  Transkeian  Territories  were  accorded  two  members  in 
the  Cape  Parliament,  and  by  the  Kedistribution  Act  of  1898  they  have  received 
two  additional  members.] 
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significance,  for  instance,  of  ancestor  worship  must  necessarily  be 
missed  by  one  unfamiliar  ^\dtli  the  labours  of  M.  Fustel  de 
Coulanges,  the  author  of  La  CiU  Antiqite,  of  Sir  George  Cox  and  of 
Sir  Henry  Maine.  That  the  worship  of  the  ancestor,  and  many 
of  its  social  effects,  is  a  phenomenon  by  no  means  exclusively 
characteristic  of  the  Aryan  race  has  long  been  well  known ;  and 
recent  observation  seems  to  show  that  among  the  natives  of 
Africa  it  is  extremely  widespread.  It  is  recorded  by  Mr.  John- 
ston among  the  results  which  he  has  just  published  of  his 
explorations  on  the  Congo ;  ^  and  an  interesting  account,  given 
by  Canon  Callaway,  of  the  nature  of  the  ideas  involved  in  the 
worship  of  the  Amatongo,  or  ancestral  spirit,  by  certain  South 
African  tribes,  will  be  found  in  Mr.  Tylor's  work  on  Primitive 
Culture,  and  is  referred  to  by  Sir  Henry  Maine  in  the  volume 
now  under  review  (p.  54).  I  have  myself  learnt  from  a  competent 
informant,  a  highly-educated  Fingo,  that  this  worship,  and  the 
belief  in  the  beneficent  influence  of  the  Amatongo,  the  paternal 
spirit,  who  is  to  be  honoured  and  propitiated  as  the  source  of  all 
blessings  and  good  fortune,  prevails  amongst  almost  all  the 
native  races  of  South  Africa  Avith  whom  the  Colonist  is  likely  to 
come  in  contact.'  I  cannot  pass  from  this  branch  of  my  subject 
without  a  passing  reference  to  that  admirable  monument  of 
learning  and  research,  that  invaluable  repository  of  information, 
the  Eeport  of,  and  Evidence  taken  before,  the  Commission  on 
Native  Laws  and  Customs.  One  of  the  recommendations  of  that 
Commission — a  recommendation  to  which  we  can  scarcely  hope 
that,  in  present  circumstances,  practical  effect  will  be  given — was 
that  a  branch  of  the  Supreme  Court  should  be  established, 
presided  over  by  a  Eecorder,  and  sitting,  it  may  be  presumed,  at 
King  AVilliamstown,  which  Avould  exercise  an  appellate  jurisdic- 
tion over  the  decisions  of  the  Magistrates  beyond  the  Kei  and 
of  the  Chiefs  who  exercise  certain  judicial  functions  in  that 
territory.  The  proceedings  in  such  a  Court,  if  reported,  and  if 
the  desideratum  of  a  thoroughly  qualified  President  and  competent 
practitioners  could  be  supplied,  would  certainly  furnish  invaluable 
materials  to  the  student  of  native  law  and  custom — of  such 
subjects  as  the  essential  features  of  tribal  life,  the  native  systems 

^  The  River  Congo,  by  H.  H.  Johnston.     London,  1884.     See  p.  424. 
-  See  Note  A. 
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of  tribal  ownership  and  joint  cultivation  of  land,  the  theories  of 
ancestor  worship  and  parental  power,  the  law  of  marriage  and  the 
law  of  inheritance.  It  may  here  be  noticed  that  such  a  Court  has 
long  existed  in  the  neighbouring  Colony  of  Natal.  Many  of  the 
disputes  which  appear  to  come  within  the  cognisance  of  the  Native 
High  Court  in  that  Colony — questions  with  regard  to  the  common 
property  of  the  family,  the  distinction  between  "house  property" 
and  "  kraal  property,"  the  power  of  demanding  a  partition  during 
the  lifetime  of  the  common  ancestor,  the  portion  of  the  younger 
brother  or  the  daughters  of  the  house — are  questions  which,  in 
India  and  elsewhere,  have  attracted  the  keenest  attention  of  the 
students  of  ancient  law.  The  only  information  at  our  command 
with  regard  to  the  cases  which  come  before  the  tribunal  in  Natal 
is  derived  from  occasional  paragraphs,  always  meagre  and  often 
obviously  incorrect,  which  appear  in  the  newspaper  press  of  that 
Colony.  The  Judge  of  such  a  Court  probably  has  full  employ- 
ment for  his  time  and  energ}^,  and  scanty  leisure  for  literary 
pursuits ;  but  if  so  competent  an  authority  as  Mr.  Shepstone  is 
understood  to  be  should  ever  find  an  opportunity  of  publishing 
some  account  of  the  proceedings  and  practice  of  his  Court — a 
collection  of  some  of  the  more  important  cases,  an  account  of  the 
points  in  dispute,  of  the  nature  of  the  evidence,  and  of  the 
principles  applied  in  the  decisions — it  seems  impossible  to  exag- 
gerate the  interest  which  would  attach  to  such  a  work. 

The  foregoing  remarks  have  been  to  some  extent  suggested 
by  a  reference,  in  the  volume  before  us,  to  the  manner  in  which 
those  valuable  sources  of  historical  and  legal  information,  the 
ancient  law-books  of  the  East,  were  first  rendered  accessible  to 
the  critical  study  of  the  modern  West.  "  The  study  of  the  sacred 
languages  of  India,"  says  Sir  H.  Maine  in  his  opening  sentence, 
"which  has  given  to  the  world  the  modern  science  of  Philology 
and  the  modern  theory  of  Race,  began  virtually  in  the  study  of 
sacred  Indian  law."  When  Sir  William  Jones,  towards  the  end 
of  the  last  century,  accepted  an  Indian  Judgeship,  he  found 
himself  required  to  administer  native  law  to  native  litigants, 
under  the  advice  of  skilled  native  assessors ;  but  he  soon  revolted 
against  his  subjugation  to  the  Pundits,  devoted  his  leisure  to  the 
study  of  Sanskrit — with  Arabic  he  was  already  familiar — and 
organised  a  staflF  of  native  scholars  to  aid  him  in  the  preparation 


88  EARLY  LAW  AND  CUSTOM 

of  a  digest  in  English  of  Hindu  and  Mahommedan  law.  At  that 
time,  among  the  Hindu  law-tracts,  the  so-called  Book  of  Manu 
enjoyed  a  pre-eminent  authority,  which  has  been  much  diminished 
by  the  labours  of  more  recent  Oriental  scholarship  ;  and  a  trans- 
lation of  this  book,  under  the  title  of  Institutes  of  Hindu  Lcm,  or 
the  Ordinances  of  Manu,  was  the  first-fruits  of  the  labours  of  Sir 
William  Jones.  In  South  Africa,  it  is  needless  to  observe,  we 
must  seek  for  information  as  to  native  laAv  from  oral  evidence 
and  tradition  alone ;  but  that  such  information,  if  studied  with 
intelligence  and  analysed  with  caution,  is  capable  of  forming  the 
basis  of  a  digest  is  sufficiently  proved  by  the  draft  prepared  by 
the  late  Commission.  It  would  serve  no  good  purpose  to  specu- 
late on  the  advantages  and  disadvantages,  for  certainly  both 
exist,  of  starting  ^ath  such  a  basis  alone,  unaided  or  untrammelled, 
as  the  case  may  be,  by  written  sources  ;  but  some  account  of  the 
nature  and  method  of  the  Indian  law-tracts,  affording  as  they  do 
the  key  to  many  a  vexed  problem  in  ancient  law,  may  not  be 
out  of  place. 

With  regard  to  the  Book  of  Manu,  modern  research  has  shown 
that  its  authority  was  by  no  means  so  generally  recognised  among 
the  ancient  Hindus  as  was  once  supposed,  that  its  antiquity  has 
been  much  exaggerated,  and  its  character  and  significance  very 
greatly  misunderstood.  It  is  not  a  digest  of  law ;  it  is  scarcely 
what  we  understand  by  an  institutional  treatise  ;  as  Sir  H.  Maine 
remarks,  while  Sir  W.  Jones  saw  in  it  an  analogy  to  the  Institutes 
of  Justinian,  it  really  bears  a  much  closer  resemblance  to  the 
Book  of  Leviticus.  In  a  word,  Manu,  if  a  code  at  all,  is  a  code 
of  conduct  and  a  guide  to  ritual ;  and  thus  it  exhibits  one  of  the 
most  characteristic  features  of  ancient  law — a  feature  Avhich  the 
Twelve  Tables  are  said  to  have  shared  with  the  laws  of  Solon — 
in  that  it  in  large  measure  consists  of  religious  rules  and  ritual- 
istic precepts.  It  has  now  been  clearly  established  that  the 
extant  Manu  is  by  no  means  so  ancient  a  treatise  as  was  formerly 
believed;  that  it  is,  in  fact,  one  of  the  most  modern  of  the 
Sanskrit  Avritings  on  archaic  Hindu  law,  and  that  it  is,  in  all 
probability,  a  recension  of  an  older  work  of  the  same  name  to 
which  references  are  found  in  general  Sanskrit  literature.  The 
date  of  the  extant  work  was  placed  by  Sir  William  Jones  at 
1280  B.C.;    other  conjectures  attributing  to  it  a  slightly  less 
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remote  antiquity  are  mentioned  by  Sir  Henry  Maine ;  but  we 
learn  that  Professor  Monier  "Williams,  an  eminent  Oxford 
authority,  assigns  it  to  about  the  fifth  century  B.C.,  a  still  more 
eminent  authority  on  Sanskrit  literature,  Professor  Max  Miiller, 
puts  it  at  not  earlier  than  200  B.C.,  while  other  authorities  are 
cited  for  so  late  a  date  as  the  fourth  and  even  the  eleventh  or 
fourteenth  century  of  our  own  era.  As  Sir  H.  Maine  puts  it, 
"  It  is  as  though  it  were  thought  doubtful  whether  a  particular 
work  were  composed  at  the  fabulous  date  of  the  Taking  of  Troy, 
or  at  the  historical  date  of  the  Battle  of  Bannockburn."  One 
important  test  has  been  applied  by  Max  Miiller,  which  is  in 
itself  sufficient  to  disprove  the  fabulous  antiquity  once  ascribed 
to  Manu.  Among  the  old  Sanskrit  writings  some  are  in  aphoristic 
prose,  some  in  verse — the  "epic  sloka" — some  in  a  mixture  of 
metre  and  aphorism  combined.  It  is  commonly  accepted  that 
poetical  composition  is  of  earlier  origin  than  prose,  having  been 
found  easier  to  commit  to  memory  before  the  art  of  writing  was 
invented ;  but  Miiller's  canon,  which  is  now  accepted  by  all 
Sanskrit  scholars,  is  that  in  this  branch  of  literature  books  of 
aphorisms  are  older  than  books  of  verse,  or  even  of  verse  and 
prose  combined ;  and  that  the  continuous  employment  of  metre, 
as  in  Manu,  "is  a  characteristic  mark  of  post-Vedic  writings." 
Certain  observations,  founded  on  the  contents  of  Manu,  which 
will  be  found  in  Ancient  Laiv,  must  now  be  considered  as  to 
some  extent  qualified  by  the  light  which  has  been  thrown  by 
subsequent  investigation  on  its  real  position  among  the  works  of 
Avhich  it  was  once  accepted  as  the  type  ;  and  if  the  attention  of 
Sir  W.  Jones  had  been  directed  not  to  Manu,  but  to  such  works 
as  Gautama,  Baudhayana  or  Apastamba,  which  are  wholly  in 
aphoristic  prose,  or  Vishnu  and  Varishtha,  which  are  partly  in 
prose  and  partly  in  verse,  the  inferences  which  have  been  drawn 
from  his  labours  would  have  been  somewhat  different,  and  the 
real  character  of  these  so-called  "  law-books  "  would  have  been 
better  understood.  If  it  be  asked  who  were  the  authors  of 
these  works,  the  answer  is  that  they  were  the  production  of 
schools  of  Brahmans,  who  formed  Avhat  may  be  roughly  described 
as  literary  guilds.  Much  of  their  time  was  devoted  to  expound- 
ing and  "glossating"  the  ancient  writings,  some  following  one 
set  of  authorities  and  others  another,  and  schools  of  commentators 
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were  formed — handing  down  their  traditions  from  teacher  to 
pupil — much  in  the  same  manner  as  we  know  prevailed  among 
the  juris-consults  at  Rome.  A  similar  institutional  system  existed 
in  Ireland,  in  the  ancient  Brehon  law  schools,  of  which  a  full 
account  will  be  found  in  the  Early  History  of  Institutions,  where 
it  is  described  under  the  name  of  "literary  fosterage."  And  in 
more  modern  times  another  analogy  to  these  schools  of  learned 
Brdhmans,  which  still  exist  in  India,  may  to  some  extent  be 
found  in  the  monastic  life  of  the  western  world,  and  particularly 
among  the  Benedictines.  For  an  extremely  interesting  account 
of  the  organisation  of  a  Benedictine  monastery  in  England  in  the 
fourteenth  century,  of  the  occupations  of  its  inmates,  and  of  their 
conception  of  the  objects  of  the  cenobite  system,  the  reader  may 
be  referred  to  one  of  a  series  of  papers,  all  of  which  are  well 
worth  reading,  recently  published  by  the  Rev.  Dr.  Jessopp  in 
the  Nineteenth  Century. 

These  old  Sanskrit  treatises,  all  claiming  an  inspired  origin,  in 
one  sense  may  be  described  as  the  most  ancient  law-books  of 
which  we  have  any  authentic  knowledge.  But  as  already  pointed 
out,  until  we  come  down  to  comparatively  modern  works  like 
Narada,  they  are  not  what  we  in  the  present  day  understand  by 
law-books  at  all.  They  may  more  accurately  be  described  as 
professing  to  be  compendia  of  omne  scihile,  and  guides  to  the 
whole  duty  of  man.  The  first  specialisation  in  archaic  literature 
is  when  the  subject  of  what  a  man  should  do  is  separated  from 
that  of  what  he  ought  to  hioiv,  and  treatises  are  compiled,  such 
aa  some  of  those  above  mentioned,  which  concern  themselves 
mainly  with  the  theory  of  conduct,  and  lay  down  rules  for  the 
discharge  of  a  man's  duties  in  the  various  relations  and  at  the 
various  periods  of  life.  We  find  directions  given  for  the  succes- 
sive stages  of  life,  for  living  first  as  a  student,  next  as  a  house- 
holder or  citizen,  finally  as  a  hermit  or  ascetic,  spending  the 
closing  years  of  this  life  in  religions  contemplation  and  preparation 
for  the  future  state.  Sir  H.  Maine  shows  that  religious  retire- 
ment in  old  age — a  practice  not  yet  extinct  in  India — is  connected 
with  the  conception  of  the  nature  of  the  Patria  Potestas,  and  a 
contingency  contemplated  as  normal  by  the  ancient  laws  of 
succession.  His  book  contains  an  interesting  discussion  on  the 
view  taken  of  old  age,  and  of  the  proper  treatment  of  elders,  in 
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various  primitive  societies.    While  life  is  still  entirely  uncivilised, 
authority  ceases  when  power  fails ;  and  it  is  known  that  some 
savage  tribes,  in  the  fierce  struggle  for  existence,  while  on  the 
one  hand  they  systematically  killed  their  female  children,  in 
order  not  to  encumber  the   community  with   a   superfluity  of 
members  useless  alike  in  the  battle  and  the  chase,  on  the  same 
principle   habitually  put   to   death  their   old   men  when  their 
services  became  no  longer  available  for  similar  purposes.     As 
civilisation  advanced,  it  became  recognised  that  judgment  and 
experience  were  valuable  qualities,  and  that  the  old,  if  they  could 
no  longer  bear  the  brunt  of  labour  or  of  battle,  were  well  fitted 
at  all  events  for  counsel  and  possibly  for  command.       "The 
ancient  records  of  many  communities,  especially  those  of  Aryan 
speech,"  says  Maine,  "  show  us  old  age  invested  with  the  highest 
authority  and  dignity  ; "  and  he  quotes  Mr.  Freeman's  enumera- 
tion of   "  honorific  names  belonging  to  classes  or  institutions, 
which  indicate  the  value  once  set  by  advancing  societies  on  the 
judgment   of    the   old."      Both    at    Sparta   and   at   Rome   the 
deliberative  assembly  was   etymologically  the   Senate,  or   "the 
council  of  the  old";   the  Greek  word  for   "Ambassador,"  the 
modern   Presbyter   and   Priest,   are   all   derived   from   a   word 
signifying  seniority ;  Ealdorman  (whence  Alderman,  a  dignitary 
on  whom  Sir  W.  Harcourt  has  recently  laid  ruthless  hands), 
Elder,  Monseigneur,  Monsieur,  Seigneur,  Sir,  Sheikh,  all  disclose 
on  analysis  the  same  conception.     Where  there  was  less  demand 
for  the  exercise  of  the  deliberative  faculties  and  mature  wisdom 
of  the  aged,  a  virtually  compulsory  retirement  into  a  life  of 
meditation  and  abstraction  may  have  seemed  a  happy  expedient 
— leaving  to  the  old  their  dignity  and  honour,  to  those  in  the 
prime  of  life  the  practical  administration  of  civic  and  domestic 
affairs.     It  is  said  that  when  the  former  Zulu  Chief,  Panda,  had 
reached  an  advanced  age,  a  compromise  was  effected  between 
him  and  his  son,  Cetywayo.      Panda,  it  was  held,  was  too  old  to 
fight,  but  not  too  old  to  think ;  so  Cetywayo  was  appointed  the 
cle  facto  monarch,  reserving  to  his  father  a  consultative  voice  on 
questions   of  government   and   policy.     How   the   arrangement 
worked  I  have  no  precise  knowledge.     On  the  other  hand,  it  is 
said  that  a  New  Zealand  Chief,  on  an  inquiry  being  made  as  to 
one  who  had  formerly  occupied  a  leading  position  in  the  tribe, 
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replied : — "  He  gave  us  so  much  good  advice  that  we  put  him 
mercifully  to  death."  The  conception  of  the  proper  sphere  and 
functions  of  the  old  will  vary  according  to  the  degree  of  civili- 
sation attained  and  the  material  conditions  of  existence.  In 
modern  European  society  the  old  certainly  enjoy  a  full,  it  is 
sometimes  contended  an  excessive,  share  of  power  and  authority. 
In  the  region  of  politics,  such  names  as  those  of  GortschakofF, 
Thiers,  Palmerston,  Beaconsfield,  Gladstone,  will  at  once  occur 
to  the  reader's  mind.  Neither  does  the  doctrine  of  "  Euthanasia," 
of  which  something  was  heard  in  philosophical  circles  some  years 
ago,  and  which  commended  itself  to  the  New  Zealand  Chief, 
seem  likely  to  win  many  converts  in  the  civilised  world  in  the 
nineteenth  century.  The  last  attempt  to  give  it  practical 
effect  occurred  in  a  rising  colon}-,  enjoying  responsible  govern- 
ment, and  called  Britanuula.  Partly  owing  to  growing  dis- 
satisfaction with  the  experiment  on  the  part  of  elderly 
colonists,  and  partly  through  the  vexatious  veto  and  meddlesome 
interference  of  the  Imperial  Government,  the  project  came 
to  an  untimely  end ;  but  a  full  account  of  the  scheme  will  be 
found  in  The  Fio:ed  Period,  one  of  the  latest  productions  of  a 
writer  whose  recent  death  has  done  much,  if  not  exactly  to 
eclipse  the  gaiety  of  nations,  at  all  events  to  impoverish  the 
common  stock  of  harmless  pleasure  of  the  novel-reading  portion 
of  the  English-speaking  race. 

I  am  only  on  the  threshold  of  the  subject  of  this  paper,  but 
space  is  a  fixed  quantity,  and  it  is  to  be  feared  that  a  reasonable 
limit  has  already  been  far  exceeded.  I  had  hoped,  in  dealing  wnih 
the  work  before  me,  to  offer  a  few  observations  on  the  additional 
light  which  it  throws  on  several  topics  of  the  deepest  interest ; 
among  others  I  had  proposed  to  refer  to  what  may  be  called  by 
anticipation  the  "  sanctions "  of  ancient  law,  and  to  show  how 
the  conception  of  that  which,  according  to  modern  theories,  is  the 
essential  and  characteristic  attribute  of  law,  gradually  arose  out 
of  and  ultimately  superseded  ideas  of  a  very  different  kind.  A 
glance  at  some  conflicting  theories  of  the  origin  of  society,  at  the 
influence  exercised  by  some  primitive  forms  of  belief  on  the 
history  of  institutions,  at  the  gradual  establishment  of  Courts  of 
Justice  and  the  relation  existing  between  the  manner  of  their 
evolution  and  the  systematic  classification  of  the  various  divisions 
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of  law,  a  reference  to  the  historical  development  of  one  or  two 
special  branches,  and  some  remarks  on  the  general  tendency  of 
modern  legislation — all  this  was  before  me  in  outline,  but  cannot 
at  present  be  filled  in.  If  any  readers  have  followed  me  so  far,  I 
may  perhaps  persuade  them  to  accompany  me  in  the  discussion, 
in  a  future  article,  of  some  of  the  subjects  enumerated  above. 

Note  A. — The  Amatongo 

I  append  an  interesting  note  on  this  subject  which  I  have 
received  from  the  informant  referred  to  in  the  text.  It  appears 
precisely  in  the  form  and  language  in  which  he  communicated 
it  to  me  : — 

This  statement  will  only  affect  the  Inland  and  Eastern  tribes  of  South 
Africa,  not  including  those  of  Zanzibar,  Mozambiciue,  and  the  coast  to  Lake 
Nyassa. 

These  are  the  Amaxosa  Kafirs,  Fingoes,  Tembus,  Amampondo,  Xesibes, 
Zulus,  Bayeiye,  Baloquazi,  Shangaans,  Matebele,  Amatonga  or  Batoka, 
Amasuazi,  Interior  Basuto  tribes,  and  those  in  the  Transvaal  Territory  and 
Colonial  Basutos,  including  the  Barolongs  of  the  Orange  Free  State  and  the 
Beetshuanas  or  Batlapins  of  Griqualand  West  and  also  the  Griquas. 

Judging  from  the  present  general  belief  of  the  above-named  tribes  with 
regard  to  a  Supreme  Being,  it  would  appear  that  at  one  time  their  ancestors 
at  least  possessed  a  more  elevated  system  of  religion  than  that  observed  by 
their  representatives  of  the  present  day,  although  such  knowledge  has  become 
obscured  among  them  in  the  course  of  their  wanderings  for  so  many  ages  in 
the  Interior  of  this  Dark  Continent. 

In  support  of  this  conclusion,  all  these  tribes  have  different  names  for  this 
Supreme  Being,  and  which  names  mean  one  and  the  same  thing  ;  for  example, 
Zulus  say  " Unkulunkulu, "  which  means  "Supreme  Being "  ;  Amaxosa  Kafirs 
say]  "  Uqamata,"  which  means  "The  Almighty";  Basutos  say  "Molimo," 
which  means  "  Supreme  Being  "  ;  and  so  on  with  all  the  other  tribes.  And 
hence  it  is  not  difficult  to  make  a  native  understand  that  there  is  a  Supreme 
Being.  In  fact,  if  you  say  to  a  Fingo  or  a  Zulu,  "Who  is  your  'Unkulun- 
kulu?'" he  A\-ill  at  once  say  "The  Lord  above" — Yinkosi  epezulu.  The 
difficulty  is  the  belief  they  have  in  these  "Amatongo"  in  connection  with 
the  worship  of  that  Supreme  Being. 

All  these  tribes  have  different  names  for  the  "Amatongo,"  but  all  meaning 
one  and  the  same  thing.  The  view  held  by  these  tribes  as  to  the  belief  in 
the  "Amatongo"  is,  strictly  speaking,  one  and  the  same,  but  the  principles 
for  practising  the  same  are  different. 

"  Amatongo  "  are  believed  to  be  either  heavenly  Spirits  or  the  Spirits  of 
the  departed,  who  are  now  members  of  the  Celestial  Bandla  or  Kundia, 
which  means  the  Celestial  Corporation  or  Council,  whose  President  is  this 
Supreme  Being.  It  is  deemed  that  they  are  the  servants  messengers  and 
agents  of  this  Supreme  Being — regarded  by  some  in  the  same  light  that  the 
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Church  of  Rome  regards  the  Apostle  Peter  in  these  words: — "I  will  give 
unto  thee  the  keys  of  the  kingdom  of  heaven :  and  Avhatsoever  thou  shalt 
bind  on  earth  shall  be  bound  in  heaven  :  and  whatsoever  thou  shalt  loose  on 
earth  shall  be  loosed  in  heaven."  It  is  believed  that  the  "  Amatongo"  are 
there  clothed  in  double  wings,  and  come  down  to  us  very  often  ;  that  they 
are  almost  everywhere,  and  can  hear  all  that  we  saj%  and  see  all  that  we  do  ; 
that  they  have  the  power  of  substitution  to  act  for  this  Supreme  Being  in  any 
case,  as  they  are  his  substitutes  and  representatives.  I  mean  to  act  in  the 
way  of  bestowing  blessings  and  jiuaishing  transgressors  ;  that  they  are  the 
only  way  by  which  we  can  get  to  that  heavenly  home  after  death.  By  some 
it  is  held  that  they  are  gods  to  whom  all  honour,  worship,  and  praises  are 
due,  and  ought  to  be  made  ;  that  thej-  are  of  different  ranks,  and  occupy  or 
hold  different  positions  in  the  discharge  of  their  duties  ;  also  that,  as  members 
of  the  Heavenly  Council,  they  have  a  great  deal  to  do  in  judging  the  dead. 

All  these  tribes,  without  a  single  exception,  believe  that  it  is  impossible 
to  please  this  Supreme  Being  without  tlie  intercession  or  mediation  of  the 
"Amatongo." 

The  following  is  the  prayer  of  my  late  grandfather,  shortly  after  receiving 
the  news  of  the  death  of  one  of  his  brothers,  King  ilozilkatse,  father  of  the 
present  king  of  the  Matebele  nation,  King  Lo-Bengula.  Two  oxen  were  killed 
on  that  day  as  a  sacrifice,  whose  blood  and  meat  were  used  according  to  the 
rites  of  the  Amakumalo  royal  family  : — 

"  Nkosi  Nkulunkulu,  mdali  wezulu  nomhlaba,  nabobonke  abautu  abese- 
zulwini  nabasemhlabeui  pulapula  umtandazo  wam  wamkelele  umtakabawo 
ekayeni  lako  lasezulwini.  Makati  namatongo  akowetu  akwa  kumalo  awenze 
umsebenzi  awo  ukukupatela  ezindaba  nokumca  magushisela  yena  kuwe." 

And  then  "  Yebo." 

All  those  around  "Yebo." 

"Yebo." 

"Yebo." 

TRANSLATION 

' '  Lord  Supreme,  creator  of  heaven  and  earth,  and  all  people  that  are  in 
heaven  and  on  earth,  hear  thou  my  prayer  and  receive  my  brother  into  thy 
heavenly  home.  And  maj-  the  departed  of  the  Amakumalo  family  do  their 
<iuty  in  carrying  these  news  to  thee  and  in  pleading  for  him  to  thee." 

Yes 


And  then  he  said  Yebo. 
All  those  around  Yebo. 

Yebo. 

Yebo. 


or 
Amen. 


J.  M. 
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II* 

We  have  already  seen  that  the  ancient  Sanscrit  treatises,  among 
which  Manu  is  the  most  celebrated,  may  be  more  properly 
described  as  manuals  of  ritual  and  guides  to  conduct  than  as 
law-books  in  the  modern  signification  of  that  term.  One  charac- 
teristic note  of  ancient  law  as  here  disclosed  is  the  absence  of 
the  notion  of  the  Sanction  as  now  understood ;  the  accepted  prin- 
ciple of  the  modern  jurist  that  all  positive  Law  must  have  its 
basis  in  Force  is  a  conception  of  which  we  may  be  said  to  owe  the 
general  recognition  to  the  lucid  analysis  of  Austin.-^  Archaic  law, 
as  we  first  know  it,  had  no  direct  force  at  its  command;  and 
among  the  old  Hindus  at  all  events  its  sanctions,  if  we  may  use 
the  word  in  a  proleptic  sense,  were  rather  spiritual  than  temporal." 
The  Brdhmans  and  their  followers  trod  the  path  of  duty,  as  they 
conceived  it,  in  the  fear  that  transgression  would  be  visited  by 
punishments  or  penalties  in  a  future  state.  It  is,  however,  re- 
markable to  observe  that,  although  the  belief  in  existence  after 
death  was  universal,  the  ideas  which  prevailed  as  to  its  nature 
were  by  no  means  uniform.  At  least  three  different,  and  at  first 
sight  inconsistent,  theories  obtained,  exercising  a  very  powerful 
influence  on  the  actions  and  also  on  the  social  organisation  of 
their  votaries.  The  rewards  of  Heaven  for  the  righteous,  and 
the  tortures  of  Hell  for  the  transgressor,  as  conceived  by  the 
narrowest  Calvinist,  the  intermediate  state  and  bliss  deferred  of 
the  dwellers  in  Purgatory,  as  inculcated  by  the  tenets  of  the 
Chvirch  of  Eome,  all  find  their  counterpart  in  the  ancient  Hindu 
faith ;  but  side  by  side  with  them  we  find  the  Brahminical 
authorities  recognising  that  belief  in  the  transmigration  of  souls 
with  which  we  are  chiefly  familiar  through  its  exponents  in 
modern  Buddhism.  These  two  doctrines,  perhaps  originally 
maintained  by  separate  schools,  were  welded  together  by  the 
belief  that  the  rewards  and  punishments  of  the  future  life  were 

*  Ccyje  Lavj  Journal,  February  1885. 

^  For  a  recent  criticism  of  the  Austinian  definition,  see  Essays  on  Modern 
International  Laio,  by  T.  J.  Lawrence.     Cambridge,  1884. 

^  Not  only  in  India,  but  in  Rome  and  Greece,  among  the  ancient  Celts  and  the 
ancient  Teutons,  law  had  its  origin  in  religion,  and  the  earliest  lawyers  were  the 
priests.     Maine,  wfci  siqira,  26,  27. 
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not  eternal,  but  the  soul  in  the  end  assumed  an  earthly  tenement 
again,  that  of  the  righteous  clothing  itself  in  the  frame  of  the 
noblest  of  mankind,  the  virtuous  and  powerful  Brahman,  that  of 
the  impiu-e  and  vile  assuming  the  shape  of  some  loathsome  insect 
or  creeping  reptile.  "The  last  King  of  Burmah,"  says  Sir  H. 
Maine,  "had  been  a  monk  before  he  ascended  the  throne,  and  he 
remained  to  his  death  an  eminent  Buddhist  and  theologian.  An 
Englishman  was  lecturing  him  on  the  military,  scientific  and 
commercial  superiority  of  the  English  to  the  Burmese,  not  without 
some  intention  of  hinting  that  this  pre-eminence  was  due  to  the 
purer  faith  of  his  countrymen.  The  King  politely  assented,  but 
added,  'There  is  no  doubt  that  you  must  all  have  been  very 
virtuous  Buddhists  in  some  former  state  of  existence.' " 

The  beliefs  and  fears  to  which  I  have  referred  were  no  doubt 
a  powerful  incentive  to  obedience  to  the  law  on  the  part  of  the 
pious  Hindu.  If,  however,  he  transgressed,  his  sin  might  not  be 
without  atonement.  He  could  perform  a  penance  and,  although 
there  was  some  doubt  among  the  theologians  as  to  the  efficacy  of 
penance  to  wipe  away  the  sin,  at  all  events  it  was  better  to  give 
the  expedient  a  trial ;  and  accordingly  a  large  portion  of  the 
books  under  discussion  are  occupied  with  prescribing  penances — 
always  severe  and  often  revolting — for  the  various  errors  and 
misdeeds  to  which  humanity  is  prone.  Those,  however,  whose 
faith  was  not  sufficiently  robust,  or  who  did  not  possess  sufiBcient 
fortitude  to  undergo  frightful  tortures  of  which  the  spiritual 
advantage  was  open  to  doubt,  were  persons  for  whom  this  ancient 
code  would  seem  at  first  to  be  without  a  sanction.  But  we  now 
find  that  these  penances  were  not  always  voluntary ;  they  were 
enforced  by  the  King,  with  the  aid  of  his  Brahman  counsellors, 
and  thus  became  really  penalties.  By  these  degrees  we  arrive 
at  something  like  the  modern  conceptions  of  positive  law  and 
civil  justice  ;  and  Sir  H.  Maine  shows,  in  a  very  interesting 
passage,  that  the  legal  history  of  Western  Europe  would  probably 
have  been  very  similar  "  if  the  Canonists  had  gained  a  complete 
ascendency  over  Common  Lawyers  and  Civilians  "  (pp.  44,  45). 
It  would  seem,  however,  that  the  development  of  that  branch  of 
law  which  concerns  itself  with  the  sanction  was  of  very  gradual 
growth.  If  a  law-breaker  did  not  perform  the  penance  or  make 
the  enjoined  redress,  ancient  law  was  slow  to  enforce  it.     Justice 
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held  the  scales  long  before  it  assumed  the  sword.  In  many- 
cases  it  contented  itself  with  outlawing  the  recalcitrant  offender, 
and  effectually  visited  his  guilt  by  placing  him  beyond  the  social 
pale.  Li  whatever  branch  of  the  Aryan  family  we  pursue  our 
studies  of  early  law  and  custom,  we  first  discover  organised 
justice  existing  side  by  side  with,  and  offering  an  alternative, 
which  it  Avas  to  the  interest  of  society  should  be  embraced,  to 
the  practice  of  private  justice  and  the  baneful  custom  of  private 
reprisals.  Perhaps  the  simplest  illustration  may  be  taken  from 
the  old  law  of  homicide.  When  blood  was  spilt,  it  was  the  duty 
of  the  family  or  the  tribe  to  which  the  slain  belonged  to  avenge 
the  victim  by  taking  the  life  of  his  murderer ;  and  thus  society 
was  disorganised  by  perpetual  blood-feuds,  such  as  we  read  of 
in  Corsica  or  Albania,  and  even  in  Southern  Italy,  at  the  present 
day.  To  remedy  this  evil  a  practice  grew  up  l)y  which  blood- 
money  was  assessed  by  the  tribunals,  and  the  stain  thus  re- 
moved ;  and  in  the  law  of  Wehrgild  among  the  ancient  English 
we  recognise  the  same  manners  as  are  porti'ayed,  as  characteristic 
of  the  Homeric  age,  in  the  celebrated  trial  scene  represented  on 
the  Shield  of  Achilles.  In  the  fact  that  organised  law  and  private 
reprisals  once  existed  side  by  side,  and  that  the  great  object  of 
ancient  civil  justice  was  to  get  the  parties  at  issue  within  the  juris- 
diction of  the  tribunals,  Sir  H.  Maine  finds  an  explanation  of  what 
has  hitherto  been  regarded  as  an  almost  insoluble  enigma.  I  refer 
to  the  arrangement  of  the  subject  matter  in  the  older  legal  treatises. 
This  arrangement  at  first  sight  appears,  to  those  accustomed  to 
the  classifications  of  legal  rules  by  modern  jurisprudence, 
capricious  and  unscientific  in  the  extreme ;  but  the  key  once 
supplied,  and  regarding  the  method  by  the  light  of  the  social 
circumstances  in  which  it  was  devised,  it  will  be  seen  to  have  an 
appropriateness  of  its  own.  The  first  of  the  Twelve  Tables  on 
which  the  Roman  law  was  based  began  with  rules  de  in  ius 
vocando,  on  the  law  of  summons  or  citation,  and  the  second  Table 
treated  of  the  procedure  to  be  adopted  when  the  case  was  actually 
before  the  Court ;  it  then  went  on  to  treat  of  the  crime  of  theft, 
while  the  next  Table  dealt  with  the  subject  of  deposits.  The 
Praetor's  Edict,  the  Roman  law  of  equity,  which  gradually 
superseded  much  of  the  common  law,  of  which  the  Twelve 
Tables  was  the  source,  began  with  a  title,  De  adione  danda  ;  the 
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second   title    dealt   with    procedure    in    Court,    while   deposit, 
marriage  portions   and  tutelage,  and  theft  were  then  treated  in 
the  order  given.     The  Prankish  Lex  Salica,  the   earliest  of  the 
Teutonic  Codes,  about  which  much  valuable  information  will  be 
found  in   the   book  before  us,  similarly  began  with  a  title  de 
mannire,  or  concerning  summons  to  Court,  while  the  next  seven 
titles  are  concerned  with  theft ;   and  while  trespass,   homicide, 
and  other  crimes  are  not  omitted,  the  treatment  of  theft,  classified 
according  to  the  various  subjects  of  larceny,  continues  to  occupy 
a  great  part  of  the  code.     The  most  famous  of  the  old  Brehon 
law-books,  the  Senchus  Mor,  is  mainly  occupied  with  the  law  of 
distress  and  the  law  of  "  hostage-securities  "  ;  its  theme  in  the 
main  is  procedure ;   and  a  study  of  this  and  other  treatises  of 
similar  origin  shows,  as  we  should  put  it,  that  among  the  old 
Brehon  lawyers  the  treatment  of  substantive  was  entirely  sub- 
ordinated to  that  of  adjective  law.     "Undoubtedly,"   says  Sir 
H.  Maine,  "we   have  here   the   Celtic   counterpart  of  the  first 
Eoman   Table.      Distraint   is   the    ancient   Irish   method,    and 
probably  it  was  once  the  Greek,  the  Roman,  the  German,  and 
the  Hindu  method,  possibly  it  was   the   universal   method,   of 
vocatio  in  ius,  of  compelling  a  person  complained  against  to  come 
into  Court  and  submit  the  quarrel  to  arbitration  or  adjudication. 
The  state  of  things  is  that  of  which  we  have  a  bare  trace  in 
Roman   and  Hindu,    but   traces   somewhat   more   abundant   in 
Teutonic  law ;   you,  having  received   an  injury,  so  far  availed 
yourself  of  the  primitive  natural  remedy  of  forcible  reprisals  that 
you  used  it,  with  the  sufferance  or  under  the  control  of  the  law, 
to  compel  your  adversary  to  come  into  Court"  (pp.  374,  375). 
The  reader  will  be  reminded  of  our  own  law  of  real  arrest  for 
the  purpose  of  founding  jurisdiction;  though  with  us,  as  need 
scarcely  be  observed,  the  remedies  of  Distraint  or  Attachment 
are  as  a  rule  employed,  not  to  ensure  the  appearance  of  a  litigant 
in  Court,  but  only  after  the  trial  is  over  to  compel  the  satis- 
faction  of   the   judgment.      Once  more,    a   very   similar   legal 
classification  may  be  observed  in  Manu,  and  still  more  clearly  in 
Narada,  which  is   more   purely  a  legal  treatise  than  the  other 
Sanskrit   works  already   mentioned.      Narada  begins  with   the 
constitution  and  procedure   of  the  Court,  and  then  proceeds  to 
discuss  the  various  kinds  of  dispute — beginning  with  debts  and 
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deposits — with  which  it  may  have  to  deal.  Thus  it  will  be  seen, 
as  Maine  puts  it,  that  the  dominant  notion  in  the  mind  of  the 
compiler  of  an  ancient  code,  whatever  the  branch  of  the  Aryan 
race  to  which  he  may  have  belonged,  "is  not  a  Law,  or  a  Right, 
or  a  Sanction,  or  the  distinction  between  Positive  and  Natural 
Law,  or  between  Persons  and  Things,  but  a  Court  of  Justice. 
The  great  fact  is  that  there  now  exists  an  alternative  to  private 
reprisals,  a  mode  of  stanching  personal  or  hereditary  blood-feuds 
other  than  slaughter  or  plunder.  Hence  in  front  of  everything 
he  places  the  description  of  a  Court,  of  its  mechanism,  of  its  pro- 
cedure, of  its  tests  of  alleged  facts.  Having  thus  begun  with  an 
account  of  the  great  institution  which  settles  quarrels,  he  is  led 
to  distribute  law  according  to  the  subject  matter  of  quarrels, 
according  to  the  relations  between  human  beings  which  do,  as  a 
fact,  give  rise  to  civil  disputes  "  (pp.  381,  382).  The  prominence 
given  to  such  subjects  as  Theft  and  Deposit,  in  a  primitive  state 
of  society,  can  easily  be  understood.  Subsequently  society 
becomes  more  settled,  and  resort  to  its  tribunals  becomes  com- 
pulsory. Thus  in  the  later  Roman  institutional  treatises  we 
meet  with  a  new  method  of  arrangement — suitable  in  many 
respects  to  the  social  organisation  with  which  the  Roman  jurist 
had  to  deal — and  law  is  divided  into  the  law  of  persons,  the 
law  of  things,  and  the  law  of  actions.  Procedure  ceases  to  be 
the  all-important  element ;  adjective  law  is  relegated  from  the 
first  place  to  the  last.  As  civilisation  progresses,  and  society 
changes  its  character,  this  classification  in  turn  itself  becomes 
obsolete.  When  we  have  no  longer  free  men  and  slaves,  when 
the  bonds  of  the  Patria  Potestas  are  relaxed,  when  the  civilised 
world  has  ceased  to  be  divided  into  the  citizens  and  the  subjects 
of  one  mighty  Empire,  when  all  the  subjects  of  each  State  are 
equal  before  its  laws,  a  new  analysis  is  required,  and  the  law  of 
persons  is  discarded  as  an  anachronism.  The  modern  jurist  deals 
Avith  Right  in  the  abstract — a  conception  which  may  almost  be 
said  to  have  been  unknown  to  the  ancient  civil  law — and  law  is 
divided  according  to  the  different  kinds  of  Right,  to  the  distri- 
bution and  enforcement  of  which  legal  procedure  is  subordinate. 
On  the  gradual  evolution  and  consolidation  of  modern  law,  as  a 
system  not  voluntarily  submitted  to  and  popularly  administered, 
but  as  emanating  from  the  Sovereign,  as  the  head  of  the  State 
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and  embodiment  of  its  power,  the  reader  will  find  some  valuable 
observations,  which  I  have  no  space  to  discuss  in  detail,  in  the 
chapter  in  the  work  before  us  on  "  The  King,  in  his  Relation  to 
Early  Civil  Justice."  Sir  H.  Maine  points  out  that  the  two 
legal  systems  which  in  their  operation  may  now  be  said  to  cover 
between  them  the  whole  civilised  world — the  Equity  of  the 
English  Court  of  Chancery,  administered  since  the  Judicature 
Acts  in  every  English  Court,  and  long  since  adopted  by  the 
United  States  of  America,  on  the  one  hand,  and  the  Modern 
Civil  Law  on  the  other — may  both  be  said  to  owe  their  origin 
to  the  functions  of  the  primitive  King  as  the  law-giver  of  his 
people,  and  to  the  belief  in  a  residuary  judicial  authority,  capable 
of  sui)plementing  and  correcting  the  law  as  administered  in  the 
ordinary  Courts,  and  emanating  from  the  King  himself.  Hence, 
we  know,  arose  the  English  practice,  when  the  common  writs 
were  of  no  avail,  of  suing  for  a  special  writ  from  the  Chancery  of 
the  King,  and  praying  for  the  special  aid  of  the  Keeper  of  the 
royal  conscience.  Similarly,  the  modern  Roman  law  may  be 
traced  to  its  origin  in  the  Edict  of  the  Praetor  ;  and  the  Praetor 
was  the  officer  to  whom  had  descended  the  judicial  powers  of 
the  ancient  Kings  of  Rome. 

It  has  already  been  observed  that,  while  law  was  yet  in  its 
infancy  and  its  principal  sanctions  were  the  spiritual  penalties 
which  were  believed  to  ensue  from  the  transgression  of  its 
precepts,  there  were  at  least  three  theories  as  to  the  future  state 
which  exercised  a  powerful  influence  on  the  actions  of  primitive 
man  and  the  organisation  of  archaic  society.  Beside  the  belief 
in  the  expiation  of  earthly  sin  and  the  reward  of  earthly  virtue 
in  a  life  of  either  happiness  or  misery  beyond  the  grave,  and 
beside  the  other  belief  in  the  transmigration  of  souls  and  their 
assumption,  at  different  stages  of  existence,  of  diverse  forms, 
there  was  the  third  belief,  that  the  fortunes  of  the  dead  depended 
upon  the  observances  of  the  living.  It  has  been  held  by  some 
inquirers  that  in  this  iDelief  we  have  the  key-note  to  the  whole 
system  of  ancient  Aryan  society,  and  that  in  it  is  to  be  found  the 
explanation  of  the  fact  that  the  relations  and  associations  of 
Aryan  man,  as  first  disclosed  to  observation,  are  not  those  of 
individuals,  but  of  groups  of  which  the  unit  is  the  Family  and 
the  connecting  bond  is  Paternal  or  Patriarchal  Power.     In  one 


EARLY  LAW  AND  CUSTOM  101 

of  the  chapters  of  the  present  work  Sir  H.  Maine  discusses  with 
much  impartiality  and  acumen  some  other  theories  of  primitive 
society,  of  which  Mr.  M'Lennan  and  Mr.  Morgan — both  unhappily 
now  lost  to  the  cause  of  sociological  inquiry — were  the  principal 
exponents,  and  which  were  to  a  great  extent  based  on  researches 
into,  and  the  recorded  observation  of,  the  manners  and  customs 
and  social  relations  of  some  still  existing  savage  tribes,  which 
cannot  be  supposed  to  have  any  Aryan  origin.  It  has,  however, 
been  suggested  that  the  practices  and  ideas  which  have  been 
discovered  among  these  barbarous  races  may  afford  a  clue  to 
what  was  really  at  one  time  the  universal  social  system  of  primi- 
tive man,  as  soon  as  the  conception  of  society,  and  the  union  of 
man  for  social  purposes,  began  to  exist  at  all.  Into  a  discussion 
of  these  theories  it  is  quite  impossible  here  to  enter,  and  a  mere 
reference  must  perforce  suffice.  It  may,  however,  be  observed 
that  Sir  H.  Maine  supplies  some  very  cogent  arguments,  based 
both  on  physiology  and  on  other  grounds,  for  concluding  that  what, 
according  to  the  systems  of  M'Lennan  and  of  Morgan,  was  uni- 
versal or  normal,  was  really  the  exceptional  result  of  special 
circumstances  and  conditions  of  existence.  The  student  of  this 
controversy  will  probably  rise  from  it  confirmed  in  the  opinion 
that  the  proposition  laid  down  in  Ancient  Law  has  not  yet  been 
successfully  assailed.  That  proposition  is: — "The  conclusion 
which  is  supported  by  the  evidence  is  not  that  all  early  societies 
were  formed  by  descent  from  the  same  ancestor,  but  that  all  of 
them  which  had  any  permanence  or  solidity  either  were  so 
descended  or  assumed  that  they  were.  An  indefinite  number  of 
causes  may  have  shattered  the  primitive  groups,  but  whenever 
their  ingredients  recombined,  it  was  on  the  model  or  principle  of 
an  association  of  kindred.  Whatever  were  the  fact,  all  thought, 
language  and  law  adjusted  themselves  to  the  assumption." 
Taking  this  as  a  basis,  one  of  the  most  keenly  debated  questions 
is  how  far  this  system  of  organisation  was  the  effect,  and  how  far 
it  was  the  cause,  of  the  religious  belief  to  which  I  have  just 
referred,  and  which  found  its  most  characteristic  embodiment 
in  the  practice  of  what  is  known  as  "ancestor  worship,"  of 
sacrificing  to  the  departed  ancestors  of  the  tribe  in  order  that  their 
spirits  might  be  propitiated,  and  that  in  return  they  might  exer- 
cise a  tutelary  influence  over  the  fortunes  of  their  descendants. 
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Ancestor  worship,  as  we  know,  was  not  confined  to  the  ancient 
Hindu,  but  was  widely  extended  over  the  various  branches  of 
the  Aryan  race.  Every  household  in  Greece  and  Rome  had  its 
private  deities,  the  divinities  of  the  hearth,  to  whom  it  vowed  a 
peculiar  cult.  Of  the  wide-spread  ramifications  and  the  powerful 
effects  on  ancient  life  and  thought  of  this  religious  theory  the 
reader  can  best  form  an  idea  from  a  perusal  of  the  well-known 
monograph  of  M.  Fustel  de  Coulanges,  La  CiU  Antique.  It  seems 
indeed  probable  that  writers  like  M.  de  Coulanges  and  Sir  George 
Cox,  the  historian  of  Greece,  have  gone  too  far  in  attrilDuting  to 
a  religious  origin  of  this  kind  many  characteristics  of  ancient  social 
life  for  which  there  are  other  and  more  natural  explanations. 
There  can,  however,  be  no  sort  of  doubt  that  ancestor  worship 
and  its  consequences  did  exercise  the  most  powerful  influence  on 
various  branches  of  ancient  law,  and  particularly  on  the  law  of 
marriage  and  the  law  of  succession.  If  a  man  was  to  be  happy 
in  the  future  world,  he  must  leave  behind  him  some  one  to  offer 
the  needful  sacrifices  on  earth.  The  most  suitable  and  acceptable 
representative  was  the  eldest  son ;  and  hence  in  great  measure  the 
horror  of  celibacy  or  childlessness  which  was  characteristic  of  the 
ancient  Hindu,  or  Greek,  or  Roman,  while  religious  faith  still 
commanded  unquestioning  allegiance,  and  before  its  influence  on 
the  mind  of  man  had  been  corroded  by  sceptical  philosophy.  If 
a  man  was  doomed  to  childlessness,  he  must,  by  adoption  or  some 
other  device — and  of  some  of  the  curious  and,  to  modern  ideas  of 
delicacy,  in  some  cases  revolting,  expedients  which  were  employed, 
the  work  before  us  gives  an  interesting  account — secure  an  accept- 
able representative  to  perform  the  requisite  observances,  and 
soothe  his  soul  by  "  the  funeral  cake,  the  water  and  the  solemn 
sacrifice."  Once  more,  it  was  only  meet  that  he  on  whom  was 
incumbent  the  burden  of  the  sacrifices  should  enjoy  the  benefits 
of  the  succession ;  it  was  necessary,  too,  that  a  certain  portion  of 
the  family  estate,  where  the  ancestral  tombs  were  situated,  should 
remain  for  ever  inalienable  and  undivided,  so  that  the  ancestral 
Manes  might  never  suffer  neglect  or  desecration  from  a  stranger 
in  possession  of  the  place  of  their  repose.  From  these  con- 
siderations and  principles  a  great  mass  of  law  naturally  arose ; 
and  it  is  on  their  correct  application  that  many  a  decision  of 
the  Judicial  Committee  of   our   Privy  Council  in  the   present 
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day  depends.*  Further,  as  Sir  H.  Maine  remarks,  "There  can 
be  no  doul)t  that  our  own  law  of  inheritance  is  still  partially- 
shaped  by  the  old  worship  of  the  Manes,  though  the  exact  degree 
in  which  it  has  been  influenced  is  not  now  ascertainable.  Almost 
all  the  English  law  on  the  subject  of  the  descent  of  personalty, 
a  great  deal  of  the  Continental  law  on  the  subject,  and  some 
part  of  our  law  of  realty,  has  for  its  foundation  the  118th  Novel, 
or  Novella  Constitutio,  of  Justinian.  This  Novel  is  the  last  revision 
of  the  older  Eoman  law  of  succession  after  death,  which  was 
formed  by  the  fusion  of  the  rules  of  inheritance  contained  in  the 
venerable  Twelve  Tables  with  the  Equity  of  the  Praetor's  Edict ; 
two  streams  of  law  profoundly  influenced  at  their  source,  as  no 
reader  of  M.  Fustel  de  Coulanges  can  doubt,  by  the  worship  of 
ancestors."  And  in  another  passage  he  observes,  "Wherever  it 
has  been  matter  of  belief  that  the  surviving  members  of  a  dead 
man's  family  could  do  anything  to  better  his  lot  in  the  world 
after  death,  it  has  been  thought  their  duty  to  do  it  before  they 
entered  upon  his  possessions.  The  mediseval  Christian  Church 
held  this  view  of  personal  or  movable  property ;  it  was  primarily 
a  fund  for  the  celel^ration  of  masses  to  deliver  the  soul  of  the 
owner  from  purgatory.  Upon  this  doctrine  Avas  founded  the 
jurisdiction  of  our  Ecclesiastical  Courts,  in  which  all  property  of 
this  kind  vested  in  the  first  instance  before  it  could  be  distributed ; 
and  this  jurisdiction  .  .  .  has  descended  to  the  modern  Court 
of  Probate." 

Ancestor  worship,  of  Avhich  the  original  eff'ect  was  certainly  to 
weld  and  keep  together  the  family  corporation,  and  in  which 
some  writers  find  the  final  cause  of  the  family  life  itself,  in  some 
of  its  later  developments  had  a  tendency  to  dissolve  it.  Among 
the  Hindus  the  sacrifices,  which  were  nominally  paid  to  the 
ancestor,  became  practically  a  source  of  emolument  to  the 
Brahmans ;  and  the  priestly  caste  was  thus  directly  interested  in 
their  multiplication.  As  long  as  the  Family  remained  joint  and 
undivided,  and  its  land  was  held  in  common,  one  set  of  sacrifices 
was  obviously  sufficient ;  and  so  it  became  the  object  of  the  law, 
of  which  the  Brdhmans  were  the  custodians  and  the  exponents, 

*  [See  e.g.  the  judgment  in  a  very  important  and  interesting  case,  on  the 
question  of  the  lawfulness  of  the  adoption  of  an  only  son,  reported  in  The  Times, 
March  13,  1899.] 
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to  split  up  the  household  into  distinct  branches,  each  of  which 
had  to  discharge  independently  its  own  ceremonial  observances. 
Similarly,  in  Western  Europe  there  are  grounds  for  believing 
that  the  Christian  Church,  through  analogous  methods,  exercised 
a  solvent  influence  on  tribal  ownership.  The  right  of  alienation 
and  the  liberty  of  testamentary  bequest  were  at  first  introduced 
exceptionally  in  the  case  of  those  who  desired  to  benefit  the 
Church  by  pious  donations  and  endowments  ;  and  an  enlarged 
power  of  alienation  for  other  purposes  was  the  natural  result  of 
this  relaxation.  The  conditions  most  favourable  to  the  per- 
manency of  joint  ownership,  and  the  life  of  the  undivided  family, 
appear  to  be  found  among  the  Christian  subjects  of  the  Porte  in 
South-eastern  Europe.  A  very  valuable  paper  on  the  Slavonian 
House  Community,  as  it  still  exists,  ^vill  be  found  in  the  present 
volume.  The  observation  of  these  communities  is  full  of 
suggestiveness  as  to  the  real  character  of  primitive  Aryan  society 
and  the  conceptions  by  which  it  was  dominated.  They  have 
been  preserved  to  the  present  day,  in  something  which  probably 
nearly  resembles  their  pristine  shape,  by  a  variety  of  influences. 
The  observer  in  India  is  met  with  the  difficulty  that  in  that 
country  Aryan  society  has  been  to  a  gTeat  extent  mixed  with 
and  aff"ected  by  the  manners  and  customs  of  non- Aryan  races ; 
while  British  law  and  administration  has  exercised,  for  the  most 
part  unintentionally  but  quite  inevitably,  an  influence  which  has 
in  some  instances  produced  the  solution,  and  in  others  what 
Sir  H.  Maine  describes  in  Village  Communities  as  the  "  crystal- 
lisation," of  ancient  usages  and  customs.  In  either  case  they  do 
not  remain  the  same,  and  the  difficulty  of  appreciation  by  the 
modern  observer  is  enhanced.  But  the  South  Slavonian  and 
Croatian  populations  present  a  fairer  field  for  examination,  and 
afford  safer  grounds  for  deduction.  In  these  countries  ancestor 
worship  has  not  been  developed;  and  there  have  been  no 
Brahmans  to  encourage  the  dissolution  of  the  family  life  from 
interested  motives.  The  populations  are  Christian,  but  the 
government  is  Mussulman,  and  so  the  Christian  Church  has  not 
been  sufficiently  powerful  to  obtain  a  modification  of  the  general 
law,  in  order  to  magnify  its  own  temporalities,  as  in  the  Western 
countries  above  referred  to.  Moreover,  among  the  Christian 
subjects  of  the  Porte,  Mahommedan  law  and  administration  has 
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exercised  a  two-fold  influence,  and  the  efi'ect  of  both  has  been 
conservative.  In  the  first  place,  the  repugnance  to  its  system 
and  operation  is  so  great,  for  reasons  pointed  out  by  Sir  H. 
Maine,  that  the  Christian  populations  prefer  to  have  recourse  to 
those  domestic  tribunals,  which  all  naturally  organised  brother- 
hoods include,  and  which  are  the  faithful  depositaries  of  custom 
and  tradition,  rather  than  to  enter  the  Mahommedan  Courts, 
which  are  not  only  notorious  for  their  corruption,  but  which  are 
guided  by  legal  principles  essentially  distasteful  to  the  subject 
races  of  another  faith.  In  the  second  place,  Mussulman  govern- 
ment presents  such  obstacles  to  commerce,  and  such  effectual 
checks  to  private  enterprise  and  progress,  as  to  render  easy  and 
natural  the  maintenance  of  joint  ownership  and  the  preservation 
of  that  community  of  property,  which  is  the  cherished  ideal  of 
the  modern  Socialist,  but  which  is  utterly  opposed  to  the  genius 
of  modern  civilisation.  It  may  safely  be  predicted  that,  should 
some  socialistic  theories,  which  are  now  fashionable,  ever  be  put 
to  the  test  of  experiment,  their  inevitable  efi'ect  will  be,  by 
removing  the  principal  incentives  to  individual  energy  and  efibrt, 
to  arrest  the  progress  of  the  world  and  produce  a  retrograde 
movement  in  the  march  of  civilisation. 

The  class  of  property  on  which  "  reformers  "  of  the  school  of 
the  author  of  Progress  and  Poverty  seem  at  the  present  day  most 
inclined  to  try  their  experiments  is  property  in  Land  ;  although 
there  are  ample  indications  that  other  kinds  of  private  property 
will  enjoy  no  immunity  from  attack  Avhen  the  time  is  deemed  to 
be  ripe  by  the  assailants.  The  gentlemen,  steeped  to  the  lips  in 
Consols,  who  make  fluent  speeches  about  "  the  unearned  in- 
crement," will  perhaps  scarcely  be  prepared  to  assent  with  equal 
equanimity  to  proposals  for  a  progressive  income-tax  and  a 
maximum  individual  income.  Confining  ourselves,  however,  for 
the  moment  to  the  question  of  the  ownership  of  land,  it  would 
certainly  be  an  advantage  if  the  advocates  of  revolutionary  pro- 
posals for  the  resumption  by  the  State  of  all  proprietary  rights 
in  this  species  of  property  would  first  take  the  trouble  to  make 
themselves  acquainted  with  the  history  of  its  tenure.  They 
might  do  well  to  consult  the  pages  of  the  work  before  us,  from 
which  may  be  derived  a  sort  of  conspectus  of  the  various  changes 
and  developments  which  this  branch  of  law  has  undergone.     A 
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brief  epitome  of  the  views  of  the  author  is  all  that  can  here  be 
attempted,  but  the  attempt  may  not  be  out  of  place.  Originally 
there  can  be  no  doubt  that  the  tenure  of  land  in  primitive  society 
was  not  individual  but  joint.  At  the  present  day  it  is  un- 
necessary to  discuss  the  speculations  of  such  writers  as  Hobbes 
or  Blackstone  on  the  origin  of  property  and  the  beginnings 
of  society.  Land,  when  it  first  began  to  have  a  value  as  a 
species  of  property — that  is,  when  the  various  branches  of  the 
human  race  ceased  to  pursue  a  nomad  life  and  settled  down  with 
their  flocks  and  herds  and  began  some  rudimentary  cultivation 
of  a  particular  area — was  the  property,  not  of  the  individual,  or 
even  the  family,  but  of  the  tribe  or  clan.  The  persistence  with 
which  the  native  tribes  of  South  Africa  cling  to  their  system  of 
joint  tenure  and  joint  cultivation  may  be  taken  as  a  type  of  what 
must  have  once  been  the  law  and  custom,  at  a  certain  stage  of 
its  development,  of  every  branch  of  the  human  race  which  has 
emerged  from  the  rudest  barbarism.  The  land  then,  being  the 
property  of  the  community,  could  not  be  alienated  Avithout  its 
sanction  and  concurrence,  expressed  in  the  most  formal  manner, 
and  in  no  case  could  it  be  transferred  to  a  stranger.  At  first  the 
cultivation  as  well  as  the  ownership  was  joint ;  but  as  agri- 
cultural science  progressed  the  inconveniences  of  this  system 
became  patent,  and  each  family  group  began  to  cultivate  a 
separate  plot,  which,  however,  did  not  become  its  property,  the 
lands  of  the  community  being  subject  to  periodical  redistri- 
bution among  the  different  households,  in  accordance  with 
their  varying  requirements  and  capacities.  Customs  and  tenures 
of  this  kind  still  obtain  in  the  East  of  Europe,  and  particularly 
in  Russia,  where  the  Mir  or  Peasant  Community  is  still 
organised  in  the  manner  described.  A  similar  tenure  is  known 
to  have  once  prevailed,  more  or  less  extensively,  in  England  ; 
and  traces  of  it,  in  the  "three-field"  system  of  cultivation,  are 
still  observable  in  some  counties,  among  others  in  Cambridge- 
shire, in  the  neighbourhood  of  Baldock,  where  they  may  be 
descried  l)y  the  railway  traveller  on  his  way  to  Cambridge.  For 
further  information  on  this  subject  the  reader  must  be  referred 
to  Village  Communities,  and  the  authorities,  mostly  German,  there 
cited,  and  to  Mr.  Seebohm's  recent  work  on  the  English  Village 
Community,  a  work   containing   deductions   and  theories  which 
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may   be  open   to  criticism,    but   which  certainly  deserves   the 
highest  praise  for  its  vakiable  collation  of  facts. 

We  next  come  to  the  stage  when  the  periodical  distributions 
themselves  proved  inconvenient,  and  fell  into  desuetude,  and  land 
began  to  be  held  by  each  family  in  severalty,  subject,  however,  to 
numerous  servitudes  for  the  benefit  not  merely  of  neighbours  but  of 
the  whole  community.  "  The  abundant  Roman  servitudes,"  says 
Sir  H.  Maine,  "  appear  to  me  to  point  back  to  the  same  modified 
common  enjoyment  of  land  which  characterised  other  Aryan 
races  "  ;  and  thus  we  trace  the  origin  of  a  branch  of  law  which  has 
had  a  far  reaching  history,  and  of  which  no  lawyer,  in  this  Colony 
at  all  events,  will  fail  to  appreciate  the  practical  importance. 
Where  several  tenure  of  land  had  become  the  rule,  the  paramount 
rights  of  the  community  continued  to  be  not  only  theoretically 
acknowledged  but  practically  maintained ;  its  consent  was  still 
required  to  alienation,  and  a  formal  transfer  cm'am  populo  was 
essential  to  the  passing  of  dominium.  The  solemn  ceremony  of 
mancipatio  in  early  civil  law  was  originally  employed  as  an 
equivalent  of  the  former  public  attestation  of  the  transfer ;  just 
as  we  know  that  the  earliest  Testament  known  to  the  civil  law 
was  publicly  executed  in  the  Comitia  Calata,  or  Assembly  of  the 
Burgesses,  but  was  afterwards  superseded  by  the  Nuncupative 
Testament,  itself  a  form  of  Mancipatio,  which  is  said  to  have 
been  originally  introduced  for  the  benefit  of  the  Plebeians,  who 
were  not  members  of  the  Comitia.^  An  examination  of  the  Lex 
Salica  discloses  the  existence  of  similar  ideas  and  customs  among 
the  early  Teutons,  and  "  the  public  consent  of  the  village  to  a  sale 
of  land  is  still  required  over  much  of  the  Aryan  world  "  (Maine, 
p.  352).  Then  in  the  history  of  the  civil  law  we  come  to  the 
various  causes,  political,  social,  economical,  and  philosophical, 
which  led  to  the  evolution  of  the  juristic  theory  of  Bonitarian,  as 
distinguished  from  Quiritarian  ownership,  acquired  by  means  of 
traditio  ex  iusta  causa,  occupatio,  or  possessio,  and  ripening  by 
usucapion  or  prescription  into  an  indefeasible  title.  Next,  in  this 
branch  of  legal  history,  we  come  to  the  beginnings  of  Feudalism, 
traceable  partly  to  Roman  origins,  such  as  the  relation  of  Patron 
and  Client,  the  ownership  of  lands  by  corporations,  which  gave 
birth  to  the  system  of  Emphyteusis,  and  the  peculiar  tenure,  in 
^  See  A7icient  Laiv,  cliap.  vi. 
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the  later  days  of  the  Empire,  of  the  agri  limitrophi ;  partly  to  the 
Teutonic  system  of  heneficia,  the  grants  of  cattle  and  lands  to  the 
followers  of  a  successful  warrior — practices  to  which  a  counter- 
part may  be  found  in  early  Irish  history — and  to  the  various 
causes  which  strengthened  the  power  of  the  tenants  by  military 
service,  tended  to  make  their  ownership  hereditary,  and  produced 
the  institution  of  Primogeniture,  at  a  time  when  society  was 
shaken  at  its  roots  and  anarchy  threatened  to  spring  up  from  the 
dissolution  of  the  Carlovingian  Empire.  The  manorial  group 
then  discloses  itself  to  view,  and  those  complicated  rights  and 
relations  of  the  lord,  the  copyholder  and  the  villein,  on  the 
origin  and  nature  of  which  inquiry  has  certainly  not  yet  said  its 
last  word.^  One  of  the  most  suggestive  chapters  in  the  work 
before  us  is  that,  reprinted  from  the  Fortnightly  lleview,  in  which 
the  author  discusses  "The  Decay  of  Feudal  Property  in  France 
and  England,"  and  shows  how  it  was  that  rights  and  privileges, 
which  in  France  were  among  the  most  powerful  causes  of  the 
bloody  revolution  which  swept  them  away,  have  in  England 
become  gradually  obsolete  with  no  perceptible  social  incon- 
venience or  discontent,  until  in  the  House  of  Commons  one 
of  the  most  learned  authorities  on  the  subject  might  have  been 
heard  during  the  present  session  objecting  to  the  abolition  of  the 
last  vestiges  of  copyhold  tenure,  on  the  ground  of  the  hardships 
that  would  in  many  cases  be  inflicted  on  the  copyholders  them- 
selves.^ It  is  certainly  curious  to  observe  that  the  effect  of 
modern  reform  of  the  land-laws,  and  of  modern  scientific  juris- 
prudence in  dealing  with  the  subject,  is  really  to  revert,  in  a 
manner  suited  to  the  conditions  of  the  age,  to  some  of  the  most 
ancient  theories,  which  Roman  Equity  first  displaced.  The 
tendency  of  the  time  is  undoubtedly  to  restore,  though  not  for 
precisely  the  same  objects,  the  primitive  publicity  of  conveyance. 
The  object  in  view  of  the  modern  reformer  is  not  to  ensure  the 
popular  assent  to  the  transfer  of  a  particular  species  of  property, 
but  to  cheapen  and  simplify  the  process,  and  to  prevent  fraud. 
With  this  end  in  view,  a  system  of  public  registration  of  all 
dealings  in  land  has  been  established  in  most  Continental  States, 

^  On  this  subject  Mr.  [now  Sir  F.]  Pollock's  new  work  on  The  Land  Laws 
(English  Citizen  Series  :  London,  1884)  may  he  consulted  with  advantage. 

^  See  Mr.  Elton's  .speech  on  Mr.  Waugh's  Bill  for  Compulsory  Enfranchise- 
ment of  Copyholds. 
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in  the  United  States  of  America,  and  in  the  more  important 
British  Colonies.  A  similar  system  is  the  ideal  of  which  the 
reformer  in  England — I  use  the  word  in  the  true  sense,  and  not 
of  the  friends  of  Mr.  George — refuses  to  despair  of  the  realisa- 
tion. When  the  registration  of  the  sale  or  mortgage  of  land  can 
be  cheaply  and  expeditiously  effected,  "there  is  a  marked  dis- 
position," Sir  H.  Maine  observes,  "among  the  authors  and 
expositors  of  law  to  say  to  the  members  of  the  community, 
'  Either  register  your  transfers  or  mortgages,  or  you  shall  have  no 
rights  whatever.  If  you  neglect  doing  that  which  it  is  in  your 
power  to  do  at  any  moment  and  at  a  trifling  cost  in  time  and 
money,  you  shall  not  have  the  benefit  of  Possession,  of  Boni- 
tarian  Ownership,  Usucapion,  or  Prescription.  At  most,  there 
shall  be  an  action  of  contract  to  compel  the  seller  of  land  to 
register  and  the  buyer  to  pay  the  purchase-money.  As  regards 
mortgages,  they  shall  rank  in  the  order  of  priority  of  registration, 
and  if  you  delay  going  through  the  proper  formalities,  or 
compelling  them  to  be  gone  through,  you,  the  mortgagee,  will 
be  postponed  to  creditors  more  diligent  than  yourself,  and  you 
will  be  satisfied  after  them.'  I  follow  German  writers  of 
authority  in  saying  that  this  is  the  condition  to  which  legal 
doctrine  is  approximating  in  much  of  Germany,  though  it  is  not 
quite  adjusted  to  it."  Students  of  our  own  law  need  scarcely 
be  reminded  of  many  decisions  of  the  Colonial  Courts — decisions 
of  which  Harris  v.  Buissinne's  Trustee  may  be  taken  as  the  type 
— tending  in  the  same  direction,  and  of  which  the  effect  is  to 
establish  the  juristic  theory  that  where,  for  any  species  of  pro- 
perty, there  exists  a  solemn  form  of  conveyance  coram  lege  loci, 
conveyance  by  that  form  is  necessary  and  essential  in  order  to 
protect  the  rights  of  the  transferee  against  third  parties,  and 
conveyance  by  that  form  when  once  effected,  in  the  absence  of 
fraud,  creates  a  perfect  and  unassailable  ius  in  re.  One  of  the 
most  remarkable  results  of  this  reversion  to  the  old  methods  of 
transfer,  in  a  form  adapted  to  the  requirements  of  modern 
society,  is  that  one  of  the  largest  and  most  difficult  branches  of 
the  law — the  equitable  law  of  realty — tends  to  become  obsolete 
and  loses  its  practical  importance.  "  Where  a  public  registry  of 
mortgage  and  land  transfer  has  been  established,  some  of  the 
most  famous  and   luxuriant  branches  of  law  show  a  tendency 
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to  dwindle  and  wither  away  under  its  shadow.  Possession, 
Usucapion,  Bonitarian  Ownership,  and  Hypothek  occupy  together 
a  prodigious  space  in  the  Roman  jurisprudence;  the  bulk  of 
what  corresponds  to  them  in  other  systems  of  law  is  very  great ; 
if  they  are  reduced  to  a  fraction  of  their  present  dimensions,  the 
diminution  of  the  aggregate  body  of  law  will  be  extraordinary, 
and  will  have  been  produced  in  a  most  unexpected  way  "  (Maine, 
pp.  357,  358). 

The  student,  however,  need  be  under  no  apprehension  that 
this  threatened  "  diminution  of  the  aggregate  body  "  of  practical 
law  is  likely  to  render  his  studies  unduly  limited.  The  relative 
importance  and  magnitude  of  the  several  branches  of  law  has 
varied,  and  will  continue  to  vary,  according  to  the  circumstances 
and  conditions  of  the  age ;  but  law  as  a  whole  must  always  remain 
a  subject  capable  of  engrossing  the  faculties  of  the  most  powerful 
and  laborious  minds.  We  have  seen  that  there  was  a  time  when 
what  struck  society  as  most  important  in  law  was  the  question  of 
Procedure,  the  problem  of  how  to  compel  disputants  to  submit  to 
the  jurisdiction  of  the  Courts ;  at  a  later  stage  the  law  of  actions 
or  procedure  is  relegated  to  a  subordinate  position,  and,  in  a  con- 
dition of  society  where  nearly  every  relation  of  life  was  governed 
by  Status,  the  law  of  persons  is  considered  the  first  subject  of 
juristic  study  and  institutional  treatment.  But  in  modern  life, 
where  all  persons  are  held  equal  before  the  law,  and  the  effects 
of  Status  are  replaced  by  those  of  Contract,  the  conception  of 
abstract  rights  develops  itself,  and  substantive  law  is  devoted  to 
their  classification,  while  adjective  law,  the  law  of  procedure, 
busies  itself  with  the  most  convenient  and  expeditious  methods 
of  protecting  and  enforcing  them.  This  is  a  branch  of  law  which 
every  now  and  then  acquires  an  adventitious  importance  in  the 
eye  of  the  practitioner,  when  changes  such  as  those  introduced 
by  the  Common  Law  Procedure  Acts  of  1852  and  1854,  and  the 
Judicature  Acts  of  1873  and  1875,  by  the  rules  framed  under 
these  Statutes  by  the  Judges,  and  by  our  own  new  Rules  of 
Court,  supply  the  litigant  with  new  remedies  and  new  facilities 
for  bringing  his  case  before  the  Court  in  the  cheapest  and  simplest 
form.  The  ultimate  effect  of  all  these  changes  is,  however,  un- 
doubtedly to  minimise  the  importance  of  legal  technicalities  and 
to  facilitate  the  determination  of  the  real  issue  between  the  parties 
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to  a  dispute.  The  work  of  digesting  and  codifying  the  various 
branches  of  law  will  probably  exercise,  as  its  results  develop,  a 
not  dissimilar  influence,  and  we  may  hope  with  these  aids  to  take 
some  steps  towards  the  realisation  of  the  ideal  that  law,  in  some 
at  all  events  of  its  branches,  shall  be  well  understood  by  those 
who  are  bound  to  know  it,  that  is,  by  the  community  at  large, 
and  in  its  practical  operation  shall  be  cheap,  easy  and  certain. 
Some  branches  of  law,  and  particularly  those  concerning  the 
law  of  contract  and  the  law  of  fraud,  will,  however,  in  a  highly- 
civilised  community,  with  large  commercial  interests,  always  defy 
the  reformer  with  his  digests  and  definitions,^  and  give  scope  to 
legal  disputes  of  the  most  complicated  character.  Perhaps,  how- 
ever, the  department  of  law,  the  development  and  scientific  treat- 
ment of  which  promises  to  yield  the  most  important  results  to 
the  present  generation  and  its  immediate  successors,  is  that  which 
is  concerned  on  the  one  hand  with  the  right  of  the  Legislature 
to  limit  the  liberty  of  life  and  action  of  the  individual,  on  the 
other  with  the  limitations  of  individual  right  when  in  conflict, 
real  or  apparent,  with  the  greatest  happiness  of  the  greatest 
number.  We  live  in  a  democratic  age ;  and  on  the  solution, 
whether  sagacious  or  selfish,  which  the  democracy  in  the  next 
few  years  shall  give  to  this  problem  the  future  of  civilised  society 
may  be  said  in  large  measure  to  depend.  The  people  are  now  in 
power,  and  their  sovereignty  is  every  day  becoming  more  absolute. 
Will  wisdom  abide  with  power,  or  will  the  democracy  of  the 
twentieth  century  follow  the  Platonic  Cycle,  and  degenerate 
into  tyranny  1  Will  the  wise  counsels  and  maxims  embodied  by 
Mr.  Mill  in  his  work  On  Liberty  prevail,  or  are  we  to  share  those 
apprehensions  for  the  future  recently  expressed  by  Mr.  Herbert 
Spencer  in  his  sombre  articles  on  "  The  Coming  Slavery  "  ?  One  of 
the  most  characteristic  features  of  the  present  age  is  undoubtedly 
the  activity  of  legislation.  The  machinery  of  the  State  is  con- 
stantly more  widely  applied,  and  its  interference  continually 
evoked  in  new  departments.  The  statutory  regulation  of  the 
rights  and  duties  of  individuals  for  the  benefit  of  the  community 
at  large  is  regarded  by  politicians  of  nearly  every  school  as  per- 
fectly justifiable,  and  in  many  quarters  the  principle  of  the  freedom 
of  contract — the  full  recognition  of  which  might  have  been  claimed 
^  " The  Court  of  Chancery  has  never  ventured  to  define  fraud." 
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a  generation  ago  as  one  of  the  triumphs  of  the  nineteenth  century 
— is  derided  as  an  exploded  figment,  "  the  remainder  biscuit,"  as 
Mr.  Disraeli  once  said,  "  of  political  economy."  Compulsory 
education,  compulsory  vaccination  and  sanitation,  compulsory 
sobriety,  even  compulsorj''  virtue,  are  achievements  which  the 
modern  legislator  hopes  to  compass.  Particular  trades  and  call- 
ings are  fettered  by  innumerable  restrictions,  and  their  operations 
super\'ised  by  an  army  of  Government  inspectors.  The  tendency 
of  the  time  is  to  draw  more  and  more  on  the  pockets  of  the  tax- 
payer in  order  that  life  may  be  rendered  more  agreeable  to  the 
democracy.  To  what  extent  is  the  limitation  of  individual  right 
for  the  sake  of  public  convenience  allowable  ?  How  far  are  liberal 
principles  compatible  %vith  the  practice  of  restrictive  legislation  ? 
These  are  among  the  weightiest  problems  of  the  day,  and  the  aid 
of  juristic  science  and  historical  research  must  be  evoked  by 
practical  experience  before  we  can  hope  to  attain  the  solution 
they  demand.  We  can  scarcely  expect  to  deal  effectively  with 
the  social  questions  of  the  hour  unless  Ave  approach  them  equipped 
with  knowledge  of  the  social  history  of  the  past.  There  is  surely 
need  for  some  caution  in  our  steps,  and  some  certainty  as  to  the 
goal  to  which,  under  the  vague  name  of  "Progress,"  we  are  being 
led,  at  a  time  when  the  greatest  statesman  of  the  age  carries  with 
him  an  enthusiastic  majority  in  relegating  the  maxims  of  political 
economy  to  the  planets  of  Jupiter  and  Saturn. 
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Essays  o?i  some  Disputed  Questions  in  Modern  International  Law. 
By  T.  J.  Lawrence,  M.A.,  LL.M.     Cambridge,  1884. 

We  live  in  an  utilitarian  age,  in  which  every  branch  of  learning 
is  expected  to  prove  its  raison  d'etre  ;  it  is  an  age  of  competitive 
examinations,  in  which  no  subject  of  study  has  much  chance  of 
attracting  serious  attention,  unless  an  affirmative  answer  can  be 
returned  to  the  one  crucial  question,  the  ever-recurring  demand, 
"Will  it  payl"  For  the  science  which,  in  its  modern  shape, 
Grotius  may  be  said  to  have  founded  nearly  three  centuries  ago, 
it  may  at  least  be  claimed  that,  if  not  an  exact  science,  it  is  at  all 
events  a  practical  one,  and  one  with  a  future  as  well  as  a  past.  A 
perusal  of  the  little  book  before  us  will  in  itself  furnish  sufficient 
evidence  of  this  proposition.  Sir  H.  Maine,  in  his  essay  on 
"Roman  Law  and  Legal  Education,"  shows  how  great  has  been 
the  disadvantage  under  which  British  diplomatists  have  frequently 
laboured,  in  their  negotiations  with  the  representatives  of  Con- 
tinental States,  owing  to  their  comparative  imfamiliarity  with 
the  principles  of  the  civil  law,  and  with  the  juristic  terminolog}- 
of  modern  publicists  on  the  law  of  nations.^  Mr.  Lawrence,  in 
one  of  his  essays,  gives  an  instance  of  a  similar  deficiency  on  the 
part  of  Mr.  Blaine,  a  gentleman  who,  had  not  the  balance  been 
turned  against  him  by  a  handful  of  votes  in  the  State  of  New 
York,  would  at  the  present  moment  be  President  of  the  United 
States.  Mr.  Blaine,  while  engaged  in  an  important  diplomatic 
correspondence  with  Lord  Granville,  made  use  in  an  unguarded 
moment  of  the  phrase  "  mare  dausum  "  /  and  he  used  it  in  such  a 
sense  as  to  make  it  pretty  evident  that  he  could  never  have  heard 

*  Cape  La^o  Journal,  April  1885. 

^  See  Village  Communities,  3rd  edition,  pp.  353,  354, 
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of  Selden,  and  had  not  the  remotest  notion  of  what  a  mare  clausum 
really  meant. 

The  Whewell  Professor  of  International  Law  in  the  University 
of  Cambridge  is  Sir  William  Harcourt ;  but  the  Secretary  of  State 
having  found  it  impossible  to  combine  the  discharge  of  his  pro- 
fessorial with  that  of  his  public  duties,  Mr.  Lawrence  has  held 
for  the  last  year  or  two  the  appointment  of  Deputy-Professor. 
It  is  to  this  appointment  that  we  owe  the  present  volume,  which 
contains  the  substance  of  a  course  of  lectures  delivered  at  Cam- 
bridge "  for  the  benefit  of  a  few  advanced  students."  The  reading 
of  the  ordinary  undergraduate,  as  Mr.  Lawrence  explains,  "is 
confined  to  what  is  necessary  for  examination  purposes " ;  and 
the  College  Lecturer,  unless  he  is  willing  to  discourse  to  empty 
benches,  has  ahvays  to  keep  the  requirements  and  even  the 
idiosyncrasies  of  the  examiner  in  his  mind's  eye.  But  the  Uni- 
versity Professor,  who  does  not  depend  upon  students'  fees  for  his 
emoluments,  is  in  "a  position  of  greater  freedom,"  if  not  of  "less 
responsibility."  He  can  be  discursive,  exegetic,  or  speculative  at 
will;  he  can  afford  to  take  a  broader  view  of  his  subject,  and 
treat  it  in  a  less  superficial  manner.  He  is  not  bound  constantly 
to  bear  in  mind  the  objects  of  a  University  career,  as  cynically 
defined  in  the  advice  given  to  a  freshman  by  the  late  Rector  of 
Lincoln ;  ^  he  may  even  venture  to  do  a  little  in  the  way  both  of 
research  and  of  education.  The  volume  of  essays  now  published 
by  Mr.  Lawrence  is  the  amplified  and  expanded  result  of  his 
temporary  immunity  from  the  shackles  with  which  a  teacher  at 
the  Universities  is  too  often  fettered  ;  and  the  result  in  the  present 
case  is  the  production  of  a  work  which  ought  to  prove  useful  to 
many  besides  those  for  whose  benefit  the  materials  which  it  con- 
tains were  originally  collected.  It  should  also  do  something 
towards  establishing  the  claim  of  Cambridge  to  the  possession  of 
a  living  school  of  law ;  although  in  the  eminence  and  productive- 
ness of  its  members  it  must  be  content,  at  all  events  for  the 
present,  to  yield  the  palm  to  Oxford.     Of  the  six  essays  which 

1  "My  yoimg  friend,  I  am  very  grieved  to  tell  you  that  if  you  have  come  uj) 
to  Oxford  with  the  view  of  getting  knowledge,  you  must  give  that  up  at  once. 
It  is  merely  a  race  to  get  through  two  examinations  ;  you  have  time  for  nothing 
else.  We  have  bought  you,  and  we're  running  you  for  two  plates.  .  .  .  Until 
you  have  got  your  classes  in  the  examinations,  you  have  no  time  for  reading  wliat 
is  not  connected  with  them." — "  Kecollectious  of  Mark  Pattison,"  in  Temple  Bur, 
January  1885. 
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the  volume  comprises,  the  first  discusses  the  question  of  whether, 
strictly  speaking,  there  is  such  a  thing  as  "  International  LaAv  " 
at  all ;  another  deals  with  the  life  and  work  of  Grotius ;  a  third 
with  "The  Evolution  of  Peace";  while  the  remaining  essays  are 
occupied  with  the  treatment  of  the  history  and  existing  aspects 
of  a  subject  of  great  and  increasing  practical  importance — the 
legal  status  of  inter-oceanic  canals — and  with  an  examination  of 
the  extent  to  which  at  the  present  day  some  of  the  principles  of 
the  law  of  nations  have  been  affected,  and  are  still  in  course 
of  modification,  by  what  the  author  describes  as  "  the  Primacy 
of  the  Great  Powers." 

Some  years  ago  Lord  Houghton  was  invited  to  preside  at  a 
Social  Science  Congress,  and  to  deliver  an  inaugural  address. 
His  exordium  did  not  prove  altogether  pleasing  to  an  audience 
soi-cUsant  philosophical.     It  may  be  said  to  have  mainly  consisted 
of  an  attempt  to  establish  three  propositions :  firstly,  that  there 
was  no  such  thing  as  social  science ;  secondly,  that  there  never 
would  be  any  such  thing;  thirdly,  that  if  ever  there  were  it 
would  be  rather  a  misfortune  than  otherwise.     Mr.  Lawrence,  in 
his  first  essay,   does  not  follow  Lord   Houghton's  example  in 
disparaging  his  own  subject ;  as  an  exponent  of  international 
law,  he  rather  magnifies  his  office.     He  is  somewhat  vexed  with 
Lord  Coleridge  for  having  remarked,  in  the  Franconia  case,  that 
"  strictly  speaking,  international  law  is  an  inexact  expression, 
and  it  is  apt  to  mislead  if  its  inexactness  is  not  kept  in  mind." 
He   makes   a   vigorous   attempt   to   refute   the    observation   of 
Mr.    Justice   Stephen,  in   his   valuable  History  of  the  Criminal 
Law,  that  the  expression  International  Law  is  applied  to  a  variety 
of  rules  and  principles,  of  which  those  which  are  international 
are  not  law,  while  those  which  are  law  are  not  international. 
•'When  it  is  applied,"  Sir  James  Stephen  remarks,  "to  principles 
and   rules   prevailing  between   independent   nations,  the   word 
'  law '  conveys  a  false   idea,   because   the   principles   and   rules 
referred  to  are  not  and  cannot  be  enforced  by  any  common 
superior  upon  the  nations  to  the  conduct  of  which  they  apply. 
When  it  is  applied  to  parts  of  the  law  of  each  nation  in  which 
other  nations  are  interested,  the  word  '  law '  is  correct,  but  the 
word  '  international '  is  likely  to  mislead,  because,  though  such 
laws  are  laws  in  the  fullest  sense  of  the  word  and  are  enforced 
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as  such,  they  are  the  laws  of  each  individual  nation,  and  are  not 
laws  between  nation  and  nation."  In  short,  the  sphere  of  inter- 
national law  has  been  held  to  embrace,  on  the  one  hand,  certain 
portions  of  the  positive  municipal  law  of  particular  States,  on 
the  other,  those  customs,  usages  and  agreements  by  which  the 
mutual  intercourse  of  independent  States  is  regulated  in  peace 
and  war.  In  order  to  rebut  the  strictures  of  Lord  Coleridge  and 
Mr.  Justice  Stephen,  Mr.  Lawrence  is  obliged  to  deny  their 
premises,  and  to  contend  that  the  definition  of  Law,  which 
jurists  since  the  time  of  Austin  have  been  contented  to  accept, 
is  unsatisfactory  and  defective  both  in  what  it  postulates  and 
what  it  excludes.  We  feel  boimd  to  express  our  opinion  that 
the  argument  by  which  this  contention  is  supported  is  the 
weakest  and  least  effective  portion  of  the  work  before  us.  Neither 
etymology,  nor  analysis  of  the  conceptions  involved,  nor  conveni- 
ence of  terminology,  appear  to  favour  Mr.  Lawrence's  contention. 
Law  is  "that  which  has  been  ordained,"  or  "laid  down,"  for 
general  observance,  by  some  determinate  superior,  who  has  the 
power  of  enforcing  his  commands,  and  who  does  enforce  them 
by  means  of  definite  sanctions  attached  to  their  transgression. 
This  seems  to  us  to  be  no  less  true  now  than  it  was  when  Austin 
wrote.  What  does  it  matter  whether  the  force,  by  which 
obedience  is  compelled,  is  more  or  less  active  or  more  or  less 
latent,  whether  authority  is  more  or  less  aided  by  the  influence 
of  public  opinion,  or  whether  the  sovereign  power  is  that  of  a 
democracy  or  an  autocrat?  Mr.  Lawrence,  in  order  to  include 
international  law  in  the  corpus  of  law,  in  the  stricter  sense  of  the 
word,  wishes  to  substitute  "order"  for  "force"  as  the  character- 
istic of  the  conception,  and  he  argues  that  this  is  more  in 
accordance  with  existing  facts.  Would  it  not  be  more  scientific 
to  describe  force  as  the  first,  and  order  as  the  final,  cause  of 
law  1  Mr.  Lawrence  seems  to  regard  civilised  society  as  tending 
towards  a  sort  of  Utopia  of  order  and  justice  without  law,  as  at 
present  understood,  and  to  wish  to  extend  the  meaning  of  law 
so  as  to  cover  the  rules  of  morality  and  the  Avhole  range  of 
ethical  obligation.  All  this  seems  to  be  productive  of  confusion 
of  thought,  without  any  corresponding  advantage.  The  whole 
essay,  in  fact,  although  acutely  written,  is  little  more  than  a 
mere  logomachy,  in  which  the  writer  can  scarcely  be  held  to 
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conquer.  We  think  it  would  have  been  better  if  Mr.  Lawrence, 
instead  of  endeavouring  to  disturb  our  notions  on  the  subject  of 
positive  law,  in  order  to  vindicate  "  international  law  "  from  the 
verbal  criticisms  to  which  it  has  been  subjected,  had  contented 
himself  with  his  first  proposition,  "  that  one  thing  is  not  neces- 
sarily less  useful  than  another  because  it  is  not  exactly  like  it  in 
all  essentials."  This  is  indeed  so  obvious  that  the  rhetorical 
illustrations  which  the  writer  supplies,  though  well  enough  in 
the  class-room,  might  have  been  dispensed  with  in  the  book. 
There  is  indeed  in  the  observations  of  Lord  Coleridge  and 
]\Ir.  Justice  Stephen  nothing  in  any  way  inconsistent  with  the 
eloquent  eulogy  on  the  "  law  of  nations  "  which  Mr.  Gladstone 
delivered  in  his  celebrated  speech  in  the  "  Don  Pacifico  "  Debate. 
In  that  speech— one  of  the  most  permanently  valuable,  in  its 
exposition  of  the  true  principles  of  foreign  polic}',  ever  delivered 
in  the  House  of  Commons — the  orator  describes  international 
law  as  "  A  great  and  noble  monument  of  human  wisdom,  founded 
on  the  combined  dictates  of  reason  and  experience,  a  precious 
inheritance  bequeathed  to  us  by  the  generations  which  have  gone 
before  us,  a  firm  foundation  on  which  we  must  take  care  to  build 
whatever  it  may  be  our  part  to  add  to  their  acquisitions,  if 
indeed  we  wish  to  maintain  and  consolidate  the  brotherhood  of 
nations,  and  to  promote  the  peace  and  welfare  of  the  world." 

In  another  essay  Mr.  Lawrence  gives  us  a  sketch  of  the  life  of 
Grotius,  and  of  his  work  as  "a  reformer  of  international  law." 
The  essay  will  not  strike  those  who  are  acquainted  with  the 
history  of  the  period  of  Grotius,  and  with  the  writings  of  Sir 
H.  Maine,  as  containing  anything  strikingly  original ;  but  it  is 
readable  and  interesting,  and  certainly  should  not  fail  to  com- 
mand the  interest  of  readers  in  this  Colony,  where  the  work  of 
Grotius  has  exercised  so  marked  an  influence  on  our  legal  system. 
It  is,  however,  rather  with  the  De  Jure  Belli  et  Pads  than  with 
the  labours  of  Grotius  in  the  sphere  of  positive  law  that 
Mr.  Lawrence  is  concerned.  He  discusses  the  historical  circum- 
stances in  which  it  became  possible  for  a  work,  which  may  be 
described  as  the  origin  of  the  modern  laAv  of  nations,  to  be 
produced,  and  for  its  production  to  create  an  indelible  impression. 
The  horrors  of  the  Thirty  Years'  War,  and  the  hope  of  miti- 
gating the  iniquities  and  miseries  Avhich,  at  that  period,  were  the 
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inevitable  concomitants  of  warfare,  may  have  supplied  the  motive 
which  inspired  the  pen  of  Grotius ;  but  the  rapid  and  permanent 
success  which  his  treatise  achieved  can  be  explained  only  by 
an  examination  of  the  nature  of  the  soil  upon  which  the 
seed  of  the  reformer  fell.  Europe  was  at  this  time  ripe  for 
new  ideas  and  methods.  The  Protestant  Reformation,  on  the 
one  hand,  and  the  discovery  of  a  new  world  beyond  the 
Atlantic,  on  the  other,  had  dispelled  from  the  minds  of  men  the 
oppressive  notion  of  finality  in  human  progress  and  achievement. 
Thought  and  speculation  were  becoming  free,  new  fields  were 
being  opened  for  activity  and  enterprise,  new  questions  were 
arising  which  imperiously  demanded  a  solution.  What  was  still 
more  important  was  that  the  old  conception  of  an  Imperial 
Suzerainty,  whether  of  Caesar  or  of  Pope,  had  become  effete. 
There  was  room  for  a  law  of  nations,  because  the  idea  of  the 
equality  and  independence  of  the  nations  had  begun  to  germinate. 
The  notion  of  universal  had  been  displaced  by  that  of  territorial 
sovereignty ;  by  what  method  was  the  mutual  intercourse  of 
equal  States  for  the  future  to  be  regulated  ?  It  was  by  an 
application  of  the  philosophical  fiction  of  a  Law  of  Nature  that 
Grotius  supplied  an  answer  to  this  question ;  and  if  he  mis- 
apprehended the  precise  significance  and  relation  of  such 
expressions  as  ius  naturale  and  ius  gentium  in  the  language  of  the 
civilians,  if  the  foundation  upon  Avhich  his  system  was  built  was 
not  altogether  a  sound  one,  yet  the  fabric  which  he  erected  upon 
an  artificial  basis  was  majestic  and  enduring. 

Having  in  his  first  essay  discussed  the  nature  of  modern 
international  law,  and  devoted  another  lecture  to  an  historical 
and  analytical  sketch  of  the  labours  of  its  originator,  Mr,  Lawrence 
proceeds,  in  the  concluding  pages  of  his  book,  to  deal  with  the 
subject  of  its  end  and  object.  It  is  the  aim  of  international 
law  to  mitigate  the  mischief  caused  by  war  and  to  promote  the 
evolution  of  peace.  That  the  attainment  of  a  condition  of 
permanent  peace  among  civilised  States  is  not  altogether  a 
chimerical  aspiration  Mr,  Lawrence  believes ;  and  it  must  be 
admitted  that  he  gives  some  substantial  reasons  for  the  faith 
that  is  in  him.  The  essay  on  "The  Evolution  of  Peace  "  cannot 
be  said  to  be  particularly  fortunate  in  the  season  of  its  appear- 
ance ;  but,  notwithstanding  its  philosophical  method,  its  perusal 


MODERN  INTERNATIONAL  LAW  119 

would  probably  prove  gratifying  to  Mr.  Bright.  There  can  be 
no  doubt  that,  as  civilisation  progresses,  war  becomes  in  every 
sense  more  costly,  more  repugnant  to  humanity  and  to  the 
increasingly  sensitive  moral  feeling  of  the  age,  more  inconsistent 
with  the  spirit  and  tendencies  of  modern  humanity,  democracy 
and  commerce.  There  are  some  causes  for  which  commerce  will 
permit  its  interests  to  be  sacrificed,  and  democracy  will  lavish  its 
blood  and  treasure ;  but  they  are  not  the  causes,  such  as  diplo- 
matic intrigue  and  dynastic  ambition,  which  have  most  frequently 
in  former  times  set  the  nations  in  array.  In  the  essay  before  us 
we  have  an  interesting  example  of  the  comparative  method  of 
inquiry.  Mr.  Lawrence  points  out  that  in  archaic  society  private 
warfare  was  universal,  and  each  individual  or  family  had  to 
avenge  his  or  its  own  wrongs.  Then,  in  course  of  time,  tribunals 
were  established,  and  men  were  encouraged  to  forego  the  right 
of  private  reprisals,  and  to  submit  their  disputes  to  the  arbitra- 
ment of  the  Courts.  Private  vengeance,  after  being  regulated 
and  controlled,  was  ultimately,  at  all  events  in  theory,  suppressed, 
and  the  justice  of  the  Courts,  instead  of  offering  itself  as  an 
alternative,  in  the  end  assumed  to  itself  the  exclusive  duty  and 
the  exclusive  right  of  punishing  the  offender  and  awarding 
retribution  to  the  injured.  In  the  history  of  the  intercourse  of 
nations  Mr.  Lawrence  finds  a  parallel,  up  to  a  certain  point,  to 
that  of  the  intercourse  of  individuals.  At  first,  the  only  method 
of  settling  disputes  betAveen  independent  States,  when  diplomacy 
had  said  its  last  word,  was  war ;  but  arbitration  has  now  been 
accepted  as  an  alternative  solution,  and  one  which,  as  statistics  of 
international  arl)itrations  appear  to  indicate,  is  steadily  winning 
greater  favour  and  being  brought  into  more  frequent  use.  It 
is  perhaps  not  too  much  to  hope  that,  in  the  process  of  time, 
international  tribunals  of  a  more  permanent  character,  with 
settled  methods  of  procedure,  will  be  established,  and  that 
recourse  to  their  decision,  instead  of  an  appeal  to  brate  force, 
will  become  practically  obligatory  on  civilised  States  when  they 
have  differences  to  regulate  or  disputes  to  settle.  The  pacific 
influences  mentioned  above,  and  others  which  might  be  enumer- 
ated, undoubtedly  have  a  tendency  to  produce  this  result ;  and 
international  opinion,  as  it  becomes  more  educated  and  developed, 
may  be  expected  to  operate  in  a  similar  direction.     In  a  future 
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generation,  a  State  which  wantonly  breaks  the  peace  of  the 
nations  may  perhaps  be  looked  upon,  and  dealt  with,  as  an 
indiA^idual  offender  against  the  peace  of  the  Sovereign  would  be 
at  the  present  day.  It  is  certainly  to  be  hoped  that  some 
symptoms  which  have  lately  been  observed,  and  which  seem  to 
threaten  some  parts  of  the  civilised  Avorld  with  a  recrudescence 
of  the  old  fashion  of  private  vengeance — symptoms  of  which  the 
attitude  of  French  public  opinion  during  the  recent  trial  of 
Mme.  Clovis  Hugues  may  be  regarded  as  typical — may  be 
checked  at  the  outset,  and  not  lead  to  consequences  which  would 
rob  Mr.  Lawrence's  argument  from  analogy  of  its  essential 
premises.  The  admiration  which  Paris  so  freely  expressed  for 
Mme.  Hugues  when  she  proceeded  to  redress  her  private  grievances 
by  homicide,  the  mildness  of  the  condemnation  with  which  New 
York  greeted  the  attempt  of  an  English  lady — described,  in  a 
prominent  London  journal,  as  "the  heroine  of  the  hour" — to 
redress  the  grievances  of  her  countrymen  by  the  assassination  of 
an  Irish  "patriot,"  the  riots  which  took  place  a  year  or  two  ago 
in  Cincinnati,  and  quite  recently  in  Iowa,  in  consequence  of  a 
prevalent  opinion  that  the  services  of  the  hangman  were  not 
employed  \vith  sufficient  regularity  and  dispatch  — we  fear  it 
might  not  be  impossilile  to  find  some  recent  instances  in  our  own 
Colony  of  a  similar  disposition,  on  the  part  of  a  certain  section 
of  the  community,  on  the  one  hand  to  usurp  the  functions  of 
civil  justice,  on  the  other  to  resist  its  execution  in  the  case  of 
criminals  for  whom  popular  sympathy  has  been  aroused — all 
these  are  symptoms  which  it  is  impossible  to  regard  without 
grave  anxiety.  Let  us  trust  that  they  may  prove  to  possess 
no  permanent  significance,  and  that  nothing  may  occur  to 
diminish  that  popular  obedience  to  law,  and  respect  for  organised 
justice,  without  which  the  very  existence  of  society  would  be  in 
peril. 

If  the  mutual  intercourse  of  civilised  nations  is  for  the  future 
to  be  regulated,  and  their  disputes  settled,  on  the  same  principles 
as  govern  the  relations  of  individuals,  the  question  still  remains — 
Who  is  to  be  the  policeman  1  With  all  respect  to  Mr.  Lawrence, 
we  fancy  that,  if  perpetual  peace  is  to  be  evolved,  he  will  find 
that  he  still  wants  a  policeman.  AYe  are  not  sure  that  he  has 
not  gone  some  way  towards  providing  one  in   the  suggestions 
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contained  in  his  essay  on  "  The  Primacy  of  the  Great  Powers." 
In  this  essay  the  writer  recognises  an  undoubted  fact,  and  one 
which  may  probably  exercise  a  sensible  influence  on  the  future  of 
international  law.  The  equality  of  the  nations  between  them- 
selves has  been  one  of  the  fundamental  postulates  of  text-writers 
on  this  subject ;  it  was  strongly  insisted  on  by  Mr.  Gladstone  in 
his  exposition  of  the  ethics  of  foreign  policy  in  Midlothian  little 
more  than  five  years  ago ;  but  this  equality  is  merely  theoretical, 
and  in  diplomatic  negotiations  it  has  long  been  practically  ignored. 
Europe,  for  the  purposes  of  diplomacy,  has  long  consisted  of  five, 
or,  since  Italy  was  admitted  within  the  circle,  of  six  great 
Powers ;  and  it  is  the  action  of  these  Powers  which  constitutes 
what  is  called  the  European  Concert.  The  other  States,  such  as 
Sweden,  Holland,  Portugal,  or  Greece,  have  no  more  real 
influence  in  external  affairs  than  is  exercised  by  the  neutralised 
States  of  Switzerland  and  Belgium.  Mr.  Lawrence  traces  the 
history  of  the  European  Concert  from  its  origin  in  the  Treaty  of 
Chaumont  in  1814,  and  the  condition  of  affairs  which  succeeded 
the  downfall  of  the  Napoleonic  regime.  He  shows  how  by  the 
skill  of  Talleyrand  France  gained  admission  to  the  council  table 
at  Vienna  in  the  following  year ;  he  gives  us  the  text  of  the 
remarkable  secret  protocol  which  was  signed  by  the  representa- 
tives of  the  five  great  Powers  at  Aix-la-Chapelle  in  1818,  in 
which  it  was  attempted  to  define  the  objects  of  the  "bond  of 
Christian  fraternity  which  the  Sovereigns  have  formed  among 
themselves."  He  deals  with  the  abortive  scheme  of  the  Holy 
Alliance,  and  the  circumstances  in  which  the  superintending 
authority  of  the  great  Powers  has  subsequently  grown  up  and 
been  exercised  with  the  tacit  consent  or  acquiescence  of  all  the 
States  of  Europe.  No  one  has  been  more  anxious  to  recognise 
the  authority  of  this  Concert,  and  the  importance  of  the  principle 
of  joint  and  united  action,  than  the  present  Prime  Minister  of 
England ;  and  the  manner  in  which  the  Powers,  at  the  instance 
of  England,  settled  the  trouljlesome  questions  of  Greece  and 
Montenegro,  which  the  Treaty  of  Berlin  had  left  open,  three  or 
four  j^ears  ago,  and,  at  the  instance  of  Germany,  have  more 
recently  been  engaged — at  a  Congress,  to  which,  it  is  significant 
to  observe,  besides  delegates  from  minor  European  States,  such 
as  Portugal,  not  usually  invited  to  share  in  the  deliberations  of 
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the  great  Powers,  a  representative  of  the  United  States  of 
America  has  been  admitted— in  deciding  the  future  of  the  Congo 
Basin,  afford  favourable  examples  of  the  purposes  to  which  that 
principle  may  be  applied.^  Mr.  Lawrence  thinks  that  we  are 
tending  towards  a  European  "Areopagus,"  and  there  are  many 
facts  which  go  far  to  support  his  view.  "It  is  impossible,"  he 
says,  "  to  hold  any  longer  the  old  doctrine  of  the  absolute 
equality  of  all  independent  States  before  the  law.  It  is  dead  ; 
and  we  ought  to  put  in  its  place  the  new  doctrine  that  the  great 
Powers  have  by  modern  international  law  a  primacy  among 
their  fellows,  which  bids  fair  to  develop  into  a  central  authority 
for  the  settlement  of  all  disputes  between  the  nations  of  Europe." 
If  this  be  so,  perhaps  we  shall  have  to  recognise  an  ascendency, 
not  only  of  the  great  Powers  over  the  smaller  States,  but  of 
certain  of  the  Powers  among  themselves.  Lord  Beaconsfield 
was  pleased  to  speak  of  "  the  ascendency  of  Great  Britain  in  the 
councils  of  Europe."  It  was  not  merely  a  pompous  phrase,  but 
it  concealed  a  mischievous  doctrine.  The  maintenance  of  the 
equality  of  the  great  Powers  as  between  themselves  is  doubtless 
difficult  to  realise,  but  it  is  probably  essential  to  the  permanent 
success  of  their  united  action,  and  the  harmony  of  their  joint 
deliberations.  It  is  impossible  to  hold,  for  instance,  that  the 
voice  of  Italy  at  the  present  moment  carries  the  same  weight  at 
the  European  council  table  as  the  voice  of  Germany.  It  is 
notorious  that,  since  the  war  of  1870,  the  diplomatic  centre  of 
Europe  has  changed  from  Paris  to  Berlin.  We  can  only  hope 
that  rival  ambitions  for  the  Presidency  of  the  new  Areopagus 
may  not  lead  to  differences  as  menacing  to  the  peace  of  Europe 
as  those  which  it  is  the  apparent  destiny  of  that  tribunal  in  the 
future  to  decide. 

We  have  reserved  for  the  concluding  paragraphs  of  our  review 
the  two  essays  on  "The  Suez  Canal  in  International  Law,"  and 
"The  Panama  Canal  and  the  Clayton-Bulwer  Treaty."  These 
essays  we  are  inclined  to  regard  as  the  most  practically  valuable 
portion  of  Mr.  Lawrence's  work ;  but  our  notice  of  them  must 
necessarily  be  confined  to  little  more  than  a  brief  recommenda- 

1  The  full  text  of  the  General  Act  of  the  Congo  Conference— one  of  the  most 
remarkable  documents  in  modern  international  law — will  be  found  in  Tlie  Times 
of  February  27,  1886. 
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tion  of  their  contents  to  the  attention  of  our  readers.  The  Suez 
Canal,  and  that  which,  if  M.  de  Lesseps  is  not  greatly  deceived, 
is  destined  to  pierce  the  Isthmus  of  Panama,  present  certain 
features  for  which  the  maxims  of  international  law  make  no 
express  provision.  An  inter-oceanic  canal,  like  that  of  Suez, 
may  be  described  as  an  artificial  channel,  wholly  within  the 
territory  of  one  Power,  and  connecting  two  open  seas.  How  far 
can  it  be  regarded  as  analogous  to  a  natural  strait  connecting  two 
oceans,  the  free  passage  of  which  has  been  thrown  open  to 
peaceful  navigation  by  the  settled  principles  of  the  law  of 
nations ;  how  far  to  a  road  or  river,  the  passage  or  navigation  of 
which  can  be  closed  or  opened  according  to  the  discretion  of  the 
Sovereign  through  whose  territory  it  takes  its  course  1  The 
peculiar  j)osition  of  Egypt,  under  the  nominal  suzerainty  of  the 
Porte,  and,  at  the  present  time,  the  practical  control  of  England, 
together  with  the  nature  of  the  concessions  made  to  the  Canal 
Company,  are  incidents  further  complicating  a  question  which 
urgently  requires  regulation  by  international  agreement.  Mr. 
Lawrence  shows  conclusively  that  "the  whole  question  is — 
legally — in  a  state  of  the  most  utter  confusion,  and  that  there  is 
great  danger  in  allowing  it  to  remain  so."  He  proposes  as  a 
solution  the  creation  and  neutralisation,  under  guarantee  of  the 
great  Powers,  of  a  riparian  State,  "an  Oriental  Belgium  of 
minute  proportions,  extending  along  the  whole  length  of  the 
Canal,  and  to  a  considerable  distance  on  either  side  of  it."  To 
the  realisation  of  this  suggestion  obstacles  doubtless  exist ;  there 
are  complications,  physical,  political  and  financial,  which  Mr. 
Lawrence  frankly  faces  and  endeavours  to  meet.  We  think  he 
has  at  all  events  succeeded  in  showing  that  his  proposal  is  free 
from  many  of  the  objections,  at  present  to  all  appearance  insuper- 
able, which  every  other  solution  of  this  perplexing  problem 
hitherto  suggested  appears  to  involve ;  that  its  effectuation,  though 
difficult,  is  not  impracticable ;  and  that  if  it  were  attained 
a  danger  which  at  present  may  be  said  to  menace  the  peace 
of  Europe  from  day  to  day  would  probably  be  permanently 
averted. 

The  Panama  Canal  involves  questions  which,  if  they  do  not 
possess  an  equal  actuality  with  those  connected  with  that  of 
Suez,  will  at  all  events  become  of  practical  importance,  as  far  as 
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we  can  at  present  judge,  in  the  immediate  future.  The  opening 
of  the  Canal,  it  is  anticipated,  will  take  place  in  1888,  and  the 
event  will  undoubtedly  exercise  a  marked  influence  on  the  course 
of  the  trade  and  commerce  of  the  world.  The  Canal  will  open  a 
new  route  to  the  Australasian  Colonies,  to  China  and  the  East ; 
and  its  regulation  is  a  matter  in  which  England  has  the  deepest 
interest  and  concern.  A  diplomatic  controversy  on  the  subject 
has  been  for  some  time  in  progress  between  Great  Britain  and 
the  United  States.  Of  this  controversy  Mr.  Lawrence  gives  an 
elaborate  account,  for  even  an  epitome  of  which  we  have  here  no 
space.  We  can  only  observe  that  the  American  negotiators, 
Messrs.  Frelinghuysen  and  Blaine,  however  patriotic  their  objects, 
in  their  endeavours  to  secure  them  appear  to  have  displayed  but 
little  acquaintance  with,  or  respect  for,  the  principles  of  inter- 
national law  and  the  canons  which  regulate  the  interpretation  of 
treaties.  The  point  at  issue  may  shortly  be  stated  thus.  One 
of  the  provisions  of  the  Clayton-Bulwer  Treaty  of  1850  gave 
Great  Britain  a  right  to  share  with  the  United  States  in  the 
control  and  protection  of  any  canal  Avhich  might  in  future  be 
constructed  across  the  Isthmus,  such  canal  to  be  open  to  the 
subjects  and  citizens  of  both  States  on  equal  terms,  and  also  on 
like  terms  to  the  subjects  of  "  any  other  State  which  is  willing 
to  grant  such  protection  as  Great  Britain  and  the  United  States 
engage  to  afford."  Since  the  construction  of  a  canal  under 
French  auspices  has  been  taken  in  hand,  the  American  diplomatists 
have  attempted  to  exclude  it  from  the  operation  of  this  Treaty, 
contending  that  the  Treaty  itself  never  contemplated  such  a  con- 
dition of  affairs  as  now  exists,  and  that,  even  if  its  provisions  are 
technically  applicable,  they  are  practically  obsolete  and  ought  to 
be  regarded  as  de  facto  abrogated.  It  is  sufficient  to  say  here 
that  to  this  proposition  Lord  Granville  has  altogether  declined 
to  consent  and,  as  Mr.  Lawrence  shows  in  detail,  for  very 
excellent  reasons.  The  Government  of  the  United  States  has 
made  an  attempt  to  apply  the  much-abused  "Monroe  Doctrine" 
to  the  question  of  the  Panama  Canal,  and  to  exclude  all  European 
interference  in  its  management  and  control.  The  time,  however, 
has  scarcely  yet  arrived  when,  as  predicted  by  the  late  Lord 
Lytton  in  The  Coming  Race,  "A  population  of  two  hundred 
millions,  all  armed  with  revolvers,  will  dictate  to  a  cowering 
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universe  the  doctrines  of  President  Monroe."  In  order  to 
eliminate  the  European  factor,  the  American  Government  has 
proposed  itself  to  guarantee  the  neutrality  of  the  Canal,  a  pro- 
posal which,  as  Mr.  Lawrence  clearly  proves,  that  Government 
by  itself  has  neither  the  legal  nor  the  physical  power  to  carry 
out.  In  whatever  arrangements  may  ultimately  be  effected  with' 
regard  to  the  Canal,  the  great,  perhaps  we  might  even  say  the 
preponderant,  interests  of  the  United  States  in  the  subject 
matter  ought  to  be  fairly  and  fully  acknowledged  ;  but  the  rights 
of  other  maritime  and  commercial  Powers  must  also  be  protected 
and  secured.  Mr.  Lawrence  suggests  that  these  Powers  should 
unite  in  guaranteeing  the  neutralisation  not  merely  of  the  Canal, 
but  of  the  Isthmus  of  Panama,  England  at  the  same  time 
gratifying  the  United  States  by  consenting  to  the  abrogation  of 
the  Clayton-Bulwer  Treaty,  the  objects  of  which  would  be 
effectually  attained  by  the  proposed  neutralisation.  The  sugges- 
tion is  similar  in  idea  to  that  which  he  makes  with  regard  to  the 
Suez  Canal,  and  it  has  the  additional  recommendation  that  at  the 
present  time  it  could  probably  be  carried  out  with  comparatively 
little  difficulty.  Since  the  book  before  us  was  published,  the 
Government  of  the  United  States  appears  to  have  given  its 
attention  to  a  counter-project  of  a  Nicaraguan  Canal,  under 
exclusively  American  control ;  but  the  consideration  of  this 
proposal  has  been  deferred  by  the  action  of  the  Senate,  where  it 
failed  to  obtain  the  requisite  two-thirds  majority.  We  are  not 
aware  to  what  extent  or  in  what  direction  American  policy  on 
this  subject  is  likely  to  be  affected  by  the  recent  accession  to 
power  of  the  Democratic  party.  Any  successor,  however,  in  the 
Foreign  Office  at  Washington  can  scarcely  fail  to  shine  by 
comparison  with  Messrs.  Blaine  and  Frelinghuysen ;  and  if  Mr. 
Lawrence's  suggestions  could  be  brought  under  the  favourable 
consideration  of  Lord  Granville,  the  present  might  be  a  suit- 
able opportunity  for  submitting  some  proposal  of  the  kind  he 
indicates  to  the  attention  of  the  Government  of  the  United 
States.  Certainly  no  efibrt  should  be  spared  to  effect  a  satis- 
factory settlement  of  a  question  which,  if  left  in  abeyance,  is 
likely  to  lead  to  serious  complications  at  no  distant  date. 

We  cannot  take  leave  of  the  volume  before  us  without  adding 
that  it  is  -written  in  a  lucid  and  popular  style,  and,  considering 
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the  nature  of  the  subjects  discussed  and  the  method  of  treatment, 
it  deserves  the  attention  not  merely  of  lawyers  but  of  all  who 
take  an  interest  in  the  important  topics,  political  and  com- 
mercial as  well  as  legal  and  historical,  with  Avhich  its  pages  are 
concerned. 
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A  Handbook  of  Public  International  Law.     By  T.  J.  Lawrence,  M.A., 
LL.M.     Cambridge,  1885. 

On  a  former  occasion  we  reviewed  in  these  pages  a  volume 
dealing  with  "  some  disputed  questions  in  modern  international 
law,"  by  Mr.  Lawrence,  of  Cambridge ;  and  we  now  venture  to 
commend  to  the  notice  of  our  readers  another  work  dealing  with 
the  same  branch  of  legal  study  from  the  same  pen.  Mr.  Lawrence's 
new  book  diflfers  considerably  in  its  scope  and  method  from  the 
previous  essays.  These  latter  were  in  great  measure  occupied 
with  the  discussion  of  certain  practical  questions  of  the  day,  and 
treated  from  the  standpoint  of  international  law  topics  of  political 
and  commercial  as  well  as  legal  interest.  It  was  a  work  worthy 
the  perusal  not  only  of  lawyers  but  of  statesmen  and  diplomatists  ; 
and  indeed  one  passage,  dealing  with  the  question  of  the  Suez 
IJanal,  was  quoted  at  length  by  Lord  Edmund  Fitzmaurice,  then 
Under-Secretary  for  Foreign  Affairs,  in  the  House  of  Commons. 
The  little  book  now  l.iefore  us,  on  the  other  hand,  occupies  the 
wider  ground  of  an  introductory  text-book  of  public  international 
law ;  and  in  it  the  writer  endeavours  to  give  a  concise  account  of 
what  the  law  of  nations  actually  is,  and  how  it  has  grown  to  be 
what  it  is,  adding  in  some  cases  a  conjectural  sketch  of  the 
modifications  and  developments  it  is  likely  to  undergo  in  the 
immediate  future.  It  appears  that  Mr.  Lawrence,  in  addition  to 
the  position  which  he  has  for  some  time  occupied  as.  Sir  W. 
Harcourt's  deputy  in  the  Whewell  Professorship  at  Cambridge, 
has  recently  been  appointed  Lecturer  on  International  Law  at 
the  Royal  Naval  College  at  Greenwich ;  and  the  work  before  us 
has  been  adopted  by  the  Admiralty  for  the  use  of  naval  officers 
who,  as  the  writer  observes,  "  constantly  need  a  clear  and  brief 
*  Cajpe  LoM  Journal,  April  1886. 
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statement  of  the  leading  principles  and  rules  of  international  law." 
In  consequence,  it  is  to  be  presumed,  of  this  action  on  the  part 
of  the  Admiralty,  the  handbook,  like  the  essays,  very  shortly 
after  publication  has  attained  the  honour  of  a  second  edition ; 
and  we  feel  no  doubt  that  many  naval  officers  of  the  future  will 
have  cause  to  be  grateful  both  to  Mr.  Lawrence  and  to  "my 
lords "  for  placing  so  useful  and  handy  a  work  of  reference  at 
their  disposal.  Neither,  we  venture  to  predict,  are  its  merits 
likely  to  be  ignored  in  other  quarters.  In  this  Colony,  for 
instance,  no  lawyer  can  afford  to  be  without  a  sound  acquaintance 
with  the  general  principles  of  both  public  and  private  international 
law.  Foreign  vessels,  both  public  and  private,  are  frequently  in 
our  ports ;  a  large  section  of  our  population  are  foreign  subjects  ; 
and  we  have  two  foreign  republics  on  our  inland  border.  Both 
to  the  student  who  desires  to  acquire  some  knowledge  of  the 
general  nature  of  international  law,  and  to  the  professional  man 
who  seeks  for  guidance  on  some  special  topic,  this  manual  may 
be  confidently  recommended.  Its  language  is  terse,  lucid  and 
generally  accurate ;  and  it  certainly  contains  a  vast  amount  of 
information  in  an  extremely  small  compass. 

Mr.  Lawrence  divides  his  work  into  four  parts.  The  first  or 
introductory  section  deals  with  the  definition  and  nature  of  inter- 
national law — its  history,  its  subjects,  its  sources  and  divisions. 
The  remaining  sections  treat  respectively  of  the  law  of  peace,  the 
law  of  war  and  the  law  of  neutrality.  At  the  end  of  each  chapter 
the  author  appends  a  few  questions  upon  the  topics  which  it 
covers,  and  adds  some  "  hints  as  to  reading,"  ^vith  references  to 
those  authors  who  in  his  opinion  have  treated  the  subject  of  the 
chapter  in  the  most  complete  and  satisfactory  manner.  With 
regard  to  the  questions,  it  may  be  observed  that  a  large  propor- 
tion of  them — e.g.  that  as  to  cartel  ships  on  p.  92 — cannot  be 
answered  from  the  book  itself  ;  while  as  to  the  references,  if  the 
student  turned  to  them  without  any  previous  knowledge  of  the 
subject,  he  would  probably  find  the  selections  suggested  some- 
what "scrappy,"  and  the  course  of  reading  rather  confusing. 
"  In  Hall  the  last  pages  of  chapters  iii.  and  v.  of  part  III.  should 
be  read,  and  also  chapter  x.  of  part  IV.,"  is  a  fair  specimen  of 
one  of  these  "  hints,"  followed  by  a  reference  to  various  chapters 
of  Wheaton,  Halleck  and  Twiss.     If  wc  might  offer  a  suggestion 


A  HANDBOOK  OF  INTERNATIONAL  LAW       129 

to  the  student  concerning  this  branch  of  his  studies,  we  should 
recommend  him  to  begin  by  reading  through,  carefully,  one 
standard  work  on  international  laAv — that  of  Mr.  Hall,  almost  the 
only  trustworthy  English  authority  who  has  treated  the  subject 
as  a  whole,  and  whose  work  is  also  the  most  recent,  by  prefer- 
ence ;  or  if  Hall  is  not  available,  one  of  the  American  text-writers, 
such  as  Wheaton  or  Woolsey — and  after  this  task  is  accomplished, 
Mr.  Lawrence's  handbook,  with  the  authorities  cited  by  him, 
might  be  studied  and  digested  to  the  greatest  possible  advantage. 
Mr.  Lawrence  often  has  occasion  to  remark  that  "Wheaton's 
chapters  will  still  repay  perusal,  especially  if  it  is  possible  to  read 
them  with  Dana's  notes."  It  is  indeed  much  to  be  regretted  that 
Dana's  most  valuable  edition  has  so  long  been  almost  unprocurable, 
and  earnestly  to  be  hoped  that  the  diflSculties,  arising,  we  believe, 
out  of  questions  of  copyright,  which  have  so  long  stood  in  the 
way  of  a  reprint  may  sooner  or  later  be  overcome. 

It  is  the  function  of  a  critic  to  criticise ;  and  having  expressed 
our  judgment  on  Mr.  Lawrence's  book  as  a  whole,  let  us  proceed, 
more  criticorum,  to  pick  a  few  holes  in  it  in  detail.  "I  trust,"  the 
writer  says  in  his  preface,  "I  have  nowhere  laid  myself  open  to 
the  charge  of  mistaking  the  puff  of  a  passing  breeze  for  the  steady 
current  of  international  opinion."  It  is  possible  that  some  of 
Mr.  Lawrence's  naval  pupils  may  be  inclined  to  question  the 
accuracy  of  the  antithesis ;  but,  without  quibbling  over  the  meta- 
phor, we  are  not  quite  certain  that  the  author  has  entirely 
succeeded  in  avoiding  the  mistake.  To  take  one  instance  out  of 
several  which  might  be  given,  we  find  that  he  divides  Sovereign 
States  into  two  classes,  consisting  respectively  of  "the  Great 
Powers"  and  "Ordinary  Independent  States."  The  latter,  he  says, 
"possess  all  the  ordinary  rights  given  by  international  law  to 
Sovereign  States,  but  do  not  share  the  authority  in  supervising 
and  altering  existing  arrangements  claimed  by  the  great  Powers." 
The  statement  is  correct  enough  ;  but  is  the  distinction  generic  ? 
Is  it  not  rather  more  or  less  the  result  of  accidental  circumstances 
producing  a  combination,  which  may  or  may  not  prove  durable, 
and  an  assertion  of  authority  the  general  recognition  of  which  is 
at  present  far  from  complete  1  Is  there  any  real  difference  in 
status  between  Italy  and  Spain,  or  between  the  United  States 
and  the  Republic  of  France  ?     In  some  cases,  since  the  Treaty  of 
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Paris  in  1856,  the  six  great  Powers  have  acted  in  concert,  and 
Europe  has  obeyed  their  mandate ;  ^  in  others,  as  in  the  case  of 
the  Berlin  Memorandum,  attempts  to  attain  unity  of  action  have 
met  with  no  success.  "  The  Primacy  of  the  Great  Powers  "  forms 
the  subject  of  one  of  Mr.  Lawrence's  former  essays ;  but  the 
theory  cannot  be  said  to  have  so  completely  superseded  the 
principle,  long  regarded  as  fundamental,  of  the  equality  in  the 
eye  of  international  law  of  all  Sovereign  States,  as  to  justify  its 
embodiment,  as  a  portion  of  the  recognised  law  of  nations,  in  an 
elementary  handbook. 

Another  point  upon  which  we  are  disposed  to  join  issue  with 
Mr.  Lawrence  is  his  statement,  when  dealing  with  the  subject 
of  suzerainty,  that  "  Great  Britain  possesses  suzerain  rights  over 
the  Transvaal  Republic,  because  the  latter  is  forbidden  by  the 
Treaty  of  1884  to  conclude  any  treaties  with  foreign  Powers, 
except  the  Orange  Free  State,  without  the  consent  of  the  British 
Government."  The  prohibition,  it  is  true,  exists  ;  but  the  infer- 
ence drawn  from  it  appears  to  be  erroneous.  The  question  of 
what  constitiites  the  mutual  relation  of  suzerain  and  vassal  is 
one  of  considerable  difficulty,  and  the  difficulty  was  not 
diminished  by  the  assumption  of  suzerainty  in  the  case  of  the 
Transvaal.  A  very  thorough  and  learned  discussion  of  the 
matter,  and  the  only  monograph  on  the  subject  of  which  we  are 
aware,  will  be  found  in  a  thesis  for  the  Cambridge  degree  of 
Doctor  of  Laws  by  Mr.  Stubbs,  of  the  Admiralty  bar."  The  author 
refers  to  the  debate  in  the  House  of  Lords  on  the  Pretoria  Con- 
vention of  1881,  when  the  subject  was  much  discussed.  Lord 
Selborne  then  said,  in  words  which  to  some  extent  support  Mr. 


^  One  of  the  most  striking  illustrations  which  might  be  adduced  in  support  of 
Mr.  Lawrence's  position  has  recently  been  supplied  by  the  Collective  Note 
addressed  by  the  six  Powers  to  Greece,  and  forbidding  her  to  attack  Turkey.  The 
text  is  wortli  quoting  :  "  Sur  la  proposition  du  Gouvernement  de  S.  M.  Britannique, 
les  Graudes  Puissances  se  sont  entendues  pour  charger  les  soussignes  .  .  .  de 
faire  au  Gouvernement  Hellenique  la  declaration  suivante  : — En  vue  de  I'absence 
de  tout  motif  legitime  de  guerre  de  la  part  de  la  Grece  contre  la  Turquie,  et  du 
prejudice  qu'une  pareillc  guerre  porterait  aux  interets  des  nations,  aucune  attaque 
navale  de  la  Grece  contre  la  Porte  ne  saurait  etre  admise. — Athi'-nes,  le  12-24 
Janvier,  1886."  Greece  appears  to  have  played  the  part  of  Lord  Byron's  Julia. 
Mr.  Gladstone's  telegram  to  the  Demarch  of  Athens  is  also  well  worth  reading  in 
this  connection.  It  was  penned  immediately  before  his  accession  to  office  ;  and 
Greece  may  well  be  thankful  that  at  such  a  juncture  she  possessed  so  wise  a  friend. 

'■^  Suzerainty  ;  or.  The  Rights  and  Dxities  of  Suzerain  mid  Vassal  States.  By 
Charles  Stubbs,  M.A.,  LL.M.     London:  Pewtress  and  Co.,  1882. 
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Lawrence's  opinion,  that  "  Suzerainty  means  that  the  suzerain 
is  lord  paramount  of  the  people  who  are  subject  to  it.  .  .  .  The 
control  of  foreign  and  frontier  relations  essentially  distinguishes 
a  paramount  power.  No  war  can  be  made  upon  adjoining  native 
tribes,  no  treaty  can  be  made  with  foreign  Powers,  except  by  the 
authority  of  the  suzerain  country."  But  Lord  Cairns  at  the 
same  time  "expressed  his  opinion  that  the  reservation  of  the 
foreign  relations  did  not  express  the  real  meaning  of  the  word, 
for  if  it  were  so  the  Sovereign  of  Great  Britain  would  be  suzerain  of 
Afghanistan  according  to  the  arrangement  with  Abdur  Rahman  "  ; 
and  Lord  Salisbury  held  that  suzerainty  did  not  preclude  inter- 
ference in  internal  affairs.  ^  A  suzerain  State  is  clearly  bound  to 
protect  its  vassal  from  foreign  aggression,  and  the  vassal  has  a 
reciprocal  obligation  to  aid  its  suzerain  when  imperilled  ;  but  can 
it  be  contended  that  any  such  mutual  duties  at  present  sub- 
sist between  Great  Britain  and  the  South  African  Republic? 
According  to  Mr.  Lawrence's  definition,  not  only  would  Great 
Britain  be  suzerain  of  Afghanistan  as  Avell  as  the  Transvaal,  but 
France  under  the  recent  Treaty,  by  which  she  obtained  the  right 
of  "  controlling  the  foreign  relations  "  of  Madagascar,  would  stand 
in  the  same  relation  towards  that  country.  But  Madagascar  has 
expressly  refused  to  admit  a  protectorate,  and  if  the  theory  of 
suzerainty  were  explained  to  her  diplomatists  they  would 
probably  regard  it  as  equally  distasteful.  With  regard  to  the 
Transvaal,  however,  there  is  a  stronger  point.  The  Convention 
of  Pretoria  by  its  preamble  guarantees  to  "  the  inhabitants  of 
the  Transvaal  territory  "  "  complete  self-government  subject  to 
the  suzerainty  of  Her  Majesty,  her  heirs  and  successors,"  and 
upon  certain  terms  and  conditions,  and  subject  to  certain  re- 
servations and  limitations,  which  are  set  forth  in  the  Convention. 
The  Transvaal  State,  as  created  by  the  Convention,  unwarrantably 
assumed  the  title  of  the  "  South  African  Republic,"  a  proceeding 
which,  as  Mr.  Chamberlain  remarked  in  the  House  of  Commons, 
gave  Great  Britain  a  casus  belli,  of  which  she  very  sensibly 
declined  to  take  advantage.  By  the  Convention  of  London  of 
February  1884,  the  title  of   the  South  African  Republic  was 

1  Hansard,  vol.  260,  pp.  309,  269,  317  ;  Stubbs  on  Suzerainty,  pp.  5,  6. 
Lord  Salisbury's  view  was  subsequently  illustrated  by  the  insertion  of  a  clause  in 
the  Pretoria  Convention  giving  the  Crown  a  veto  on  any  legislation  specially 
afifecting  the  interests  of  the  natives. 
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fully  recognised,  all  mention  of  suzerainty  disappears  from  the 
preamble,  many  of  the  stipulations  of  the  former  Convention — 
such,  for  instance,  as  the  right  of  appointing  a  British  Resident 
(who  was  to  be  replaced,  if  at  all,  by  a  "consular  officer")  and 
that  of  moving  troops  through  the  country  in  time  of  actual  or 
apprehended  war  with  a  third  party — were  abrogated  or  modi- 
fied, and  all  claim  to  suzerainty  appears,  in  accordance  with  the 
recommendation  of  Sir  H.  Robinson,  to  have  been  implicitly 
withdrawn.  The  question,  perhaps,  is  of  little  more  than  theo- 
retical importance ;  but  as  the  matter  is  one  which  concerns 
South  Africa,  we  have  given  in  detail  our  reasons  for  regarding 
Mr.  Lawrence's  statement  as  inexact. 

Another  subject  upon  which  his  language  is  somewhat  wanting 
in  precision  is  that  of  the  Declaration  of  Paris.  The  Declaration 
is  cited  as  an  example  of  treaties  containing  rules  which,  without 
being  formally  accepted  by  all  States,  "  get  embodied  in  universal 
practice."  The  phrase  is  neither  felicitous  nor  correct.  Without 
laying  undue  stress  on  the  abstention  of  Mexico,  a  rule  which 
has  not  been  accepted  either  by  the  United  States  or  by  Spain 
can  scarcely  be  said  to  have  "got"  embodied  in  universal 
practice.  Later  on,  Mr.  Lawrence  speaks  of  the  Declaration  as 
having  been  signed  by  "  nearly  all  civilised  States  " ;  and  here  it 
would  have  been  convenient  to  mention  the  exceptions.  Some 
few  months  ago  war  between  Germany  and  Spain  seemed 
imminent ;  it  would  necessarily  have  been  a  naval  war ;  there  is 
no  reason  to  suppose  that  Spain  would  have  respected  the  goods 
of  German  merchants  in  English  bottoms ;  and  Germany  could 
scarcely  have  been  expected  to  adopt  a  different  practice  from  her 
opponent.  It  seems  to  be  generally  admitted  that  this  question 
cannot  long  be  allowed  to  remain  in  its  present  position.  Mr. 
Lawrence  is  in  favour  of  extending  immunity  from  capture  at  sea 
to  all  private  property  other  than  contraband,  even  when 
belonging  to  a  belligerent,  and  carried  in  his  own  ships.  He 
lays  down  that  "Great  Britain  would  act  wisely  if  she  acceded 
to  the  wishes  of  other  nations  in  this  matter,"  that  is,  if  she 
assented  to  the  entire  exemption  of  private  property  from  liability 
to  seizure,  except  in  the  cases  of  contraband  and  blockade-running. 
There  is  much  to  be  said  in  favour  of  this  proposition,  but  the 
question  is  too  complicated  for  discussion  here,  and  involves  too 
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many  elements  of  controversy  for  this  piece  of  advice  to  Great 
Britain  to  be  altogether  appropriate  to  the  design  of  the  work 
before  us. 

Turning  from  the  right  of  capture  at  sea  to  the  constitution  of 
Prize  Courts,  we  find  Mr.  Lawrence  laying  down  that  their 
jurisdiction  extends  to  "  certain  exceptional  captures,  made  when 
their  own  country  is  at  peace,  by  belligerent  vessels  which  have 
violated  its  neutrality."  Immediately  afterwards  he  states  that 
such  Courts  may  not  sit  in  neutral  territory.  The  two  state- 
ments are  obviously  inconsistent,  and  the  latter  incorrect.  Again, 
when  mentioning  the  circumstances  in  which,  on  a  blockade- 
runner  being  caught,  the  cargo  is  exempted  from  confiscation, 
Mr.  Lawrence  puts  two  cases  which  are  really  identical.  In  both 
the  vessel  and  cargo  belong  to  diff'erent  persons,  and  the  owner 
of  the  latter  is  ignorant  of  the  destination  to  a  blockaded  port. 
On  the  next  page  the  reader  is  asked  to  "discuss  (a)  the  legality, 
(b)  the  justice  of  commercial  blockades."  This  is  a  good  specimen 
of  the  class  of  questions  which  tend  to  bring  the  study  of  inter- 
national law  into  disesteem.  It  is  quite  sufficient  for  students, 
whether  naval  officers  or  others,  to  know  the  law ;  and  they  may 
safely  leave  questions  of  abstract  justice  for  the  diplomatists  and 
publicists  to  settle  among  themselves.  With  regard  to  contra- 
band, Mr.  Lawrence  gives  the  usual  classification,  but  it  may  be 
questioned  whether,  in  the  light  of  modern  experience,  it  does  not 
require  revision.  He  says  that  "  goods  useful  primarily  and 
ordinarily  for  peaceful  purposes  "  are  never  contraband.  What 
about  coal  and  what  about  rice  ?  Both  articles  appear  clearly  to 
fall  within  the  definition ;  bitt  if  a  fleet,  say  at  Cherbourg  or  at 
Kiel,  were  unable  to  put  to  sea  for  want  of  coal,  we  fancy  that 
colliers  bound  for  that  port  would  stand  little  chance  of  release, 
and  could  scarcely  reckon  on  pre-emption,  if  intercepted  by  the 
other  belligerent.  Mr.  Lawrence  states  that  the  continental 
Powers  view  with  no  favour  the  doctrine  of  "  occasional  con- 
traband," advocate  the  immunity  of  articles  ancipitis  ksus,  and 
claim  to  confine  contraband  to  ships  and  munitions  of  war  and 
the  materials  for  the  manufacture  of  explosives.  And  yet,  if  we 
are  not  mistaken,  the  French  Government,  while  "conducting 
military  operations  "  in  China  the  other  day,  claimed  to  treat 
rice  as   contraband;   and   although   England  protested,  it  can 
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scarcely  be  said  that  the  pretension  was  a  clear  violation  of  any 
definite  rule  of  international  law.^  In  another  passage  we  read  that 
"  Stratagems  which  violate  the  general  understanding  between 
belligerents  are  not  allowable ;  but  all  other  ruses  may  lawfully  be 
resorted  to. "  A  statement  of  this  kind  is  so  vague  as  to  be  really  use- 
less without  some  examples  of  what  is  and  what  is  not  legitimate. 

There  is  only  one  other  point  on  which  we  have  a  critical 
word  to  say.  The  subject  of  neutralisation  is  one  to  which 
Mr.  Lawrence  has  given  much  attention ;  but  his  statement 
of  "  the  difference  between  neutrality  and  neutralisation "  is 
deficient  in  logical  precision.  The  difference  which  he  describes 
is  really  that  between  voluntary  and  enforced  neutrality  ;  but 
the  distinction  which  he  intended  to  draw  appears  to  be 
that,  while  neutrality  is  an  attitude,  neutralisation  is  a  status. 
Neutralisation  is  not  "  abstention  from  taking  part  in  an  existing 
war,"  but  an  incapacity  to  take  part  arising  from  obligations  pre- 
viously accepted  in  return  for  privileges  conferred.  Neutrality 
is  an  attitude  assumed  in  the  case  of  an  ordinary  State  from 
choice,  but  in  the  case  of  a  neutralised  State  by  reason  of  its 
inherent  character.  The  criticism  is  more  or  less  a  verbal  one, 
but  the  proposition  certainly  requires  restatement. 

We  have  mentioned  these  points  of  detail  on  which  we  are 
disposed  to  differ  from  Mr.  Lawrence,  mainly  because  his  book, 
as  we  have  already  said,  is  on  the  whole  an  extremely  good  book. 
We  have  little  doubt  that  the  second  vnW  not  be  the  last  edition, 
and  we  will  conclude  with  a  suggestion  for  its  successor.  The 
law  of  nations  is  hardly  capable  of  being  digested  as  symmetrically 
and  comprehensively  as  the  law  of  partnership,  or  that  of  bills  of 
exchange ;  but  the  more  a  work  of  this  kind  approximates  in 
form  to  a  digest,  the  greater  its  utility  is  likely  to  prove.  If  the 
author  could  see  his  way  to  illustrate  his  propositions  wherever 
practicable,  giving  references  to  the  cases,  treaties,  or  other  sources 
whence  the  illustrations  were  derived,  and  appending  a  table  of 
cases  and  an  index,  and  if  he  at  the  same  time  somewhat  condensed 
the  text  and  avoided  all  disputable  propositions,  Ave  fancy  that, 
without  materially  increasing  the  bulk  of  the  work  or  modifying 
its  general  scheme,  he  would  produce  a  manual  without  which 
no  lawyer's  library  could  be  deemed  complete. 

^  With  regard  to  coal  and  provisions,  cf.  Hall,  582-585. 


TWO    EMINENT   LAWYEES* 

1.  A  Memoir  of  James,  first  Lord  Abinger.    By  the  Hou.  P.  C.  Scarlett  C.B. 

London, 1877. 

2.  A  Life  of  Lord  LijtvJI.hurst.     By  Sir  Theodore  Martin,  K.C.B.     London, 

1883. 

What  manner  of  life  or  professional  vocation  is  most  apt  to 
furnish  interesting  material  to  the  biographer  %  The  answer  to 
this  question  would  probably  vary  according  to  the  occupations 
and  interests  of  the  individual  to  whom  it  might  be  put.  The 
minister  of  religion,  the  man  of  science  or  man  of  letters,  the 
soldier  and  the  diplomatist,  the  journalist  and  the  artist,  each 
finds  a  special  attraction  in  following  the  footsteps  of  those  who 
have  attained  distinction  in  his  own  calling ;  and  to  a  member 
of  the  legal  profession  the  same  remark  applies  with  at  least 
equal  force.  Lawyers,  indeed,  have  often  been  charged  with  a 
peculiar  narrowness  of  groove,  a  marked  indifference  to  matters 
outside  the  scope  of  their  own  practice  and  experience ;  and, 
although  there  are  many  remarkable  exceptions,  it  must  be 
admitted  that  the  impeachment  is  not  devoid  of  a  modicum  of 
truth.  Legal  work,  indeed,  is  so  absorbing,  the  mastery  of  legal 
principles  and  their  practical  application  involves  such  incessant 
mental  concentration,  that  a  man  of  average  capacity  immersed 
in  such  pursuits  seldom  retains  enough  intellectual  elasticity  for 
speculation  and  research  in  other  directions ;  and  it  is  to  be 
feared  that  the  new  House  of  Commons,  which  is  said  to  include 
113  lawyers  among  its  members,  may  occasionally  experience  the 
feeling  to  Avhich  expression  was  given  by  Burke  in  the  celebrated 
observation  that  "The  best  that  the  lawyers  bring  us  in  this 
House  is  but  the  rinsing  of  their  empty  bottles."  There  is 
certainly  no  legal  biography  which  we  could  place  on  the  same 
*  Ga;pe  Law  Journal,  June  1886. 
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high  level  of  interest  and  value  as  the  three  best  biographies  of 
the  present  century  —  Lockhart's  Life  of  Scott,  Lewes's  Life  of 
Goethe,  and  Trevelyan's  Life  of  Macaulay.  The  subjects  of  all 
these  works  were  men  of  letters — jprimos,  in  this  case  we  may 
say,  occupavit  PoMas  honores — but,  with  these  brilliant  exceptions, 
we  may  perhaps  venture,  though  with  some  diffidence  as  to  the 
impartiality  of  our  judgment,  to  submit  that,  to  the  general 
public,  there  is  no  class  of  biographical  reading  of  greater  average 
interest  than  the  lives  of  eminent  lawyers.  Lord  Lyndhurst, 
indeed,  we  are  told  was  wont  to  say,  when  pressed  to  furnish 
materials  for  a  biography,  "  What  have  I  been  but  a  successful 
lawyer  1  I  have  been  three  times  Chancellor,  and  I  have  tried 
to  do  something  for  my  country  in  my  place  in  Parliament.  But 
what  is  there  in  that  to  make  the  world  desire  to  know  anything 
about  me  hereafter  ? "  We  fancy  our  readers  will  agree  in  holding 
that  Lord  Lyndhurst  was  wrong,  that  a  career  so  distinguished 
as  was  his,  and  in  a  less  degree  that  of  Lord  Abinger,  in  politics 
as  well  as  in  law,  deserved  some  permanent  record ;  and  that  the 
thanks  of  the  reading  public  are  due  to  those  who,  with  the 
somewhat  meagre  materials  at  their  disposal,  have  done  their 
best  to  describe  the  lives  of  two  eminent  men,  whose  names 
posterity  would  not  willingly  let  die. 

Sir  Theodore  Martin's  Life  of  Lord  Lyndhurst  is  not  quite 
recent,  while  the  Memoir  of  Lord  Abinger  was  published  some 
years  ago ;  but  there  seems  to  be  a  convenience  in  selecting  for 
simultaneous  notice  two  works  which  with  great  advantage  may 
be  read  together.  The  lives  which  they  portray  are  in  many 
respects  strikingly  parallel.  They  cover,  in  the  more  active  and 
prominent  portion  of  the  professional  and  political  careers  of 
their  respective  subjects,  very  much  the  same  period.  James 
Scarlett  was  born  in  1769  ;  John  Copley  in  1772.  They  were 
both  of  colonial  birth.  The  family  of  Scarlett  had  long  been 
settled  in  Jamaica ;  while  Copley  was  born  at  Boston,  the  capital 
of  what  was  then  the  Colony  of  Massachusetts,  two  years  before 
his  father,  the  well-known  painter,  removed  to  England,  and  four 
years  before  the  Declaration  of  Independence.  They  both  had 
the  advantage  of  belonging  to  "the  royal  and  religious  founda- 
tion" of  Trinity  College,  Cambridge.  Scarlett  entered  as  a 
fellow-commoner,  which  led  to  his  forming  some  valuable  friend- 
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ships — among  others  that  of  Romilly — but  precluded  him  from 
competing  for  academical  honours.  Copley  had  been  destined 
for  Trinity  Hall ;  but  a  chance  acquaintance,  whom  he  met  in 
the  stage-coach  on  his  way  to  the  University,  advised  him  to 
enter  at  Trinity  instead — advice  which,  as  appears  from  an 
interesting  anecdote  related  by  Sir  T.  Martin,  neither  the 
recipient  nor  the  giver  had  subsequently  reason  to  regret. 
Copley  at  one  time  represented  the  University  in  Parliament ; 
and  Scarlett  appears  to  have  missed  the  same  honour  only  o^ving 
to  his  being  already  in  possession  of  a  secure  seat  when  invited 
to  stand  for  what  has  been  described  as  the  "  blue  riband  "  of  the 
House  of  Commons.  Neither  of  them  had  any  interest  to  help 
them  forward  in  their  early  struggles  at  the  bar ;  and  both  had 
an  uphill  fight.  The  fashionable  painter  of  those  days  acquired 
more  fame  than  wealth ;  at  one  time  Copley's  maintenance  at  the 
University  appears  to  have  depended  on  his  father's  obtaining  a 
loan  of  £40 ;  and,  after  several  years  of  laborious  application  as 
a  special  pleader,  it  was  only  through  the  assistance  of  a  brother- 
in-law  in  America  that  he  was  enabled  to  be  called  to  the  bar. 
Meanwhile  his  fellowship  at  Trinity  was  about  to  expire,  unless 
he  took  orders  and  entered  the  Church ;  and  at  one  time  he  was 
seriously  meditating  a  step  which  was  afterwards  taken  by 
Thirlwall  for  a  similar  reason.  In  Thirlwall's  case  it  has  often 
been  said  that  the  Trinity  statutes  were  the  cause  of  England 
gaining  a  great  bishop  and  losing  a  great  judge.  When  Copley 
was  canvassing  the  University  he  endeavoured  to  dissuade 
Thirlwall  from  abandoning  the  bar,  and  to  encourage  him  by  his 
own  experience ;  but  it  seems  probable  that  each  in  the  end 
decided  most  wisely  for  himself.  As  for  Scarlett,  he  was  called 
much  earlier  than  Copley,  but  with  the  intention  of  returning  to 
practise  in  Jamaica ;  and  after  he  had  been  for  some  years  at  the 
bar,  and  when  he  had  already  an  established  connection  on  the 
Northern  Circuit,  we  find  him  Avriting  to  his  wife  from  Lancaster, 
deploring  the  dearth  of  business,  but  endeavouring  to  cheer  her 
by  the  remark  that  "  we  can  but  go  to  Jamaica  at  last."  This 
was  in  1796;  and  at  the  same  time  Copley,  having  obtained  a 
travelling  bachelorship  at  the  University,  was  writing  Latin 
letters  to  the  Vice-Chancellor,  describing  his  experiences  in  the 
United  States,  and  seriously  considering  the  advisability  of  settling 
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down  as  a  farmer  in  the  country  of  his  birth.  For  him,  however, 
as  for  Scarlett,  there  was  destined  a  wider  sphere  of  toil  and 
fame  than  either  the  West  Indian  Colony  or  the  infant  Republic 
of  the  West  could  offer  to  its  children.^ 

Of  both  these  eminent  men  it  has  to  be  observed  that  the 
personal  records  which  they  left  for  their  biographers  to  shape 
are  unfortunately  somewhat  scanty.  Lord  Abinger  began  a  sort 
of  autobiography,  which  his  son  has  printed  in  full,  but  which  he 
unfortunately  failed  to  complete.  What  there  is  of  it  only  makes 
the  reader  wish  for  more.  It  contains  the  writer's  reminiscences 
of  eminent  statesmen,  such  as  Pitt  and  Fox,  Sheridan  and 
Burke,  and  of  eminent  lawyers,  such  as  Eldon  and  Erskine, 
Ellenborough  and  Tenterden.  It  analyses  the  causes  to  which 
he  attributes  his  own  extraordinary  success  at  the  bar,  and  gives 
a  vivid  picture  of  many  of  his  contemporaries ;  while  the  chapters 
on  public  speaking,  and  on  the  diflference  in  type  between 
parliamentary  and  forensic  oratory,  contain  many  acute  observa- 
tions and  reflections  of  permanent  value.  Mr.  Scarlett,  the  com- 
piler of  the  memoir,  while  pursuing  his  profession  of  diplomacy, 
necessarily  lived  much  apart  from  his  father,  and  has  been  able 
to  add  little  to  this  fragment  of  autobiography  beyond  a  few 
personal  recollections  and  a  copious  selection  from  his  corre- 
spondence ;  but  the  value  of  the  book  is  enhanced  by  an  appendix 
containing  three  of  Scarlett's  most  important  forensic  speeches, 
one  of  which,  the  argument  on  a  motion  for  a  new  trial  in  the 
case  of  Sir  Francis  Burdett,  may  be  particularly  commended  to 
the  attention  of  the  reader,  not  only  as  a  model  of  a  legal  argu- 
ment, but  as  containing  a  most  learned  historical  review  of  the 
law  of  criminal  libel. 

Lord  Lyndhurst,  as  already  mentioned,  was  under  the 
erroneous  impression  that  of  careers  such  as  his  the  world  cared 
to  preserve  no  permanent  record ;  and  acting  on  this  view  we  are 
told  that  he  "upon  principle  destroyed  almost  every  letter  or 
paper  of  a  confidential  nature  which  could  have  thrown  light 
upon  his  official  life,  or  his  relations  with  the  leaders  in  society 

^  A  paragraph  has  recently  been  going  the  round  of  the  colonial  press,  copied 
from  a  silly  English  paper  called  Life,  to  the  effect  that  Mr.  Van  der  Byl,  M.P., 
is  "  the  first  Ijorn  Colonist,  whose  parents  were  also  born  Colonists,  who  has  ever 
sat  in  the  Imperial  Parliament."  What  about  Copley  and  Scarlett,  who  were 
both  members  of  both  Houses  ? 
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or  politics,  with  whom  he  was  intimately  associated."  His 
biographer  has  thus  been  forced  to  produce  his  tale  of  bricks 
with  but  little  sti-aw;  and  indeed  his  work  would  never  have 
been  written  had  it  not  been  for  the  posthumous  publication  of 
Lord  Campbell's  Lives  of  Lyndhurst  and  Brougham,  a  sort  of 
supplement  to  his  Lives  of  the  Chancellors.  To  that  publica- 
tion, so  far  as  it  is  concerned  with  Lyndhurst,  Sir  T.  Martin's 
book  was  intended  to  serve  as  an  antidote  ;  and  after  reading  it 
no  one  can  deny  that  the  antidote  was  needed.  Lord  Campbell's 
Life  was  certainly  a  very  extraordinary  production,  and  one 
which  does  not  redound  to  the  writer's  credit.  The  tone 
throughout  is  ungenerous  and  even  malicious ;  but  Lord  Campbell, 
not  content  with  writing  in  a  spirit  which  his  relations  with 
Lyndhurst  should  have  rendered  impossible,  was  guilty  of  many 
gross  and  glaring  misrepresentations  of  positive  fact,  and  in 
particular  is  shown  to  have  garbled  his  citations  of  speeches 
delivered  in  Parliament,  both  by  Lyndhurst  and  by  others,  in  a 
manner  and  to  an  extent  which,  in  the  absence  of  the  positive 
proof  furnished  by  Sir  T.  Martin,  would  have  been  pronounced 
incredible.  Sir  T.  Martin's  biography,  owing  to  the  circumstances 
which  led  to  its  compilation,  has  inevitably  assumed  to  a  certain 
degree  the  shape  of  a  plaidoyer  ;  and  it  is  itself  by  no  means  free 
from  blemish.  In  portions  it  is  disfigured  by  an  ill-concealed 
political  bias  and  a  habit  of  making  polemical  applications  of  the 
matters  which  he  records  to  the  controverted  topics  of  the 
present  day.  There  are  also  some  careless  errors  in  dates  and 
other  points  of  detail.  The  chapter  which  deals  with  Copley's 
career  at  Cambridge  is  particularly  noticeable  for  such  blunders ; 
and  the  dates  of  his  College  and  University  examinations,  his 
election  to  a  travelling  bachelorship  and  to  a  fellowship  at 
Trinity,  and  his  travels  in  America,  appear  to  be  inextricably 
confused.  A  single  instance  will  suffice  to  illustrate  our  meaning. 
"Young  Copley,"  says  his  biographer,  "Avas  able  to  send  to  his 
father  the  pleasant  news  that  he  had  come  out  first  Smith's 
prizeman.  This  he  did  in  the  following  letter."  In  the  letter 
itself  the  writer  explains :  "  You  must  know  that  when  the 
celebrated  Dr.  Smith,  formerly  Master  of  Trinity,  died,  he  left 
two  prizes,  of  £25  each,  to  be  given  to  those  two  persons 
who  should  approve  themselves  the  best  proficients  in  mathe- 
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matical  and  philosophical  studies.  ...  I  have  been  fortunate 
enough  to  get  one  of  these  prizes."  "  One  of  these  prizes,"  is  the 
writer's  phrase ;  and  in  point  of  fact  Copley,  who  was  one  of  that 
large  number  of  distinguished  men  who  have  graduated  as  second 
wrangler,  was  also  second  Smith's  prizeman.^  Immediately  before 
this  letter  another  is  printed,  purporting  to  be  dated  only  two 
days  earlier,  but  from  its  contents  clearly  belonging  to  an 
antecedent  period  in  the  writer's  life  at  the  University.  Many 
of  Copley's  early  letters  to  his  family  have  been  preserved,  and 
are  published  in  full.  Here  we  think  a  good  deal  of  compression 
might  advantageously  have  been  exercised ;  for  a  large  proportion 
of  the  letters  contain  little  of  real  interest,  and  serve  only  to 
illustrate  the  style  of  family  correspondence  which  prevailed  a 
century  ago,  and  which  to  readers  of  the  present  mannerless  age 
seems  so  stilted  and  pedantic.  Some  of  the  extracts  from 
parliamentary  debates  would  also  have  been  none  the  worse  for  a 
little  abridgment.  Still,  notwithstanding  these  strictures.  Sir  T. 
Martin's  book  is  on  the  whole  a  good  one ;  it  is  very  readable 
throughout,  and  the  author  has  given  a  fresh  proof  of  his  literary 
skill  in  making  the  best  use  of  the  materials  to  his  hand.  After 
considering  what  has  been  advanced  on  the  other  side  by  Mrs. 
Hardcastle,  Lord  Campbell's  daughter  and  literary  executrix,  we 
feel  no  doubt  that  it  is  to  the  pages  of  Sir  T.  Martin,  and  not 
to  those  of  Lord  Campbell,  that  we  must,  on  the  whole,  turn  for 
a  fair  and  trustworthy  account  of  Lord  Lyndhurst's  life. 

There  is  an  old  saying  that  for  a  man  without  interest  who 
hopes  to  achieve  success  at  the  bar  there  are  only  three  chances^ — 
special  pleading,  sessions,  or  a  miracle.  Some  have  added  a  fourth 
system,  namely,  to  write  a  book ;  but  even  if  the  book  is  a  good 
one  it  by  no  means  follows  that  it  will  be  productive  of  briefs. 
It  is  always  interesting  to  trace  the  first  steps  on  the  ladder  of 
those  who  have  climbed  to  eminence  ;  and  it  is  to  be  observed 
that  both  Copley  and  Scarlett  obtained  their  first  start  through 
special  pleading.  Copley,  as  has  been  mentioned,  was  a  special 
pleader  for  several  years  before  his  call ;  and  Scarlett,  who  tells 
us  that  when  he  was  called  he  "  did  not  know  an  attorney  by 
sight,"  owed  his  first  brief  of  importance  to  his  diligence  and 

^  The  senior  wrangler  was  Butler,  afterwards  Master  of  Harrow  and  Dean  of 
Peterborough. 
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assiduity  when  working  in  the  chambers  of  Mr.  Wood,  then  a 
well-known  special  pleader,  and  afterwards  a  Baron  of  the 
Exchequer.  He  had  chosen,  almost  fortuitously,  the  Northern 
Circuit ;  and  he  tells  us  in  his  autobiography  : — 

My  first  circuit  produced  nothing  but  two  or  three  accidental  briefs, 
which  fell  to  me  as  the  junior,  and  one  other  which  was  due  to  my  industry 
in  AVood's  office.  It  was  a  very  complicated  case,  in  which  I  had  been 
trusted  to  draw  the  pleadings.  As  soon  as  I  arrived  in  Carlisle,  a  brief  was 
brought  to  me,  with  a  statement  that  the  agent  had  been  instructed  to  seek 
some  special  pleader  on  the  circuit  who  could  give  assistance  to  Mr.  Wood  in 
the  cause,  and  that  he  had  returned  for  answer  that  no  one  could  do  it  better 
than  the  gentleman  who  had  prepared  the  pleadings  under  Mr.  "Wood's 
inspection.  I  entertained  some  doubts  whether  this  was  a  legitimate 
mode  of  acquiring  business,  but  these  were  soon  removed  by  my  old  master 
Wood,  who,  upon  my  representing  them  to  him,  said  that  nothing  could  be 
more  honourable  to  me. 

After  this  he  regularly  attended  some  of  the  Lancashire 
sessions,  and  in  a  few  years  became  one  of  the  leading  counsel 
at  the  sessions  bar,  with  the  result  that  he  gradually  acquired  a 
fair  share  of  business  at  the  assizes  as  well.  The  original  idea 
of  returning  to  Jamaica  was  from  time  to  time  postponed,  and 
ultimately  abandoned.  After  he  had  been  some  fifteen  years  at 
the  bar,  he  gave  up  the  sessions,  and  soon  became — though  still, 
and  for  long  afterwards,  wearing  a  stuff  gown — one  of  the 
acknowledged  leaders  both  in  the  King's  Bench  and  on  the 
Northern  Circuit.  He  was  frequently  asked  in  vain  to  accept 
special  retainers  on  other  circuits.  Upon  one  occasion,  when  he 
had  found  it  impossible  to  attend  at  Northampton  in  a  case  in 
which  his  services  had  been  sought  on  behalf  of  Lord  Exeter,  he 
tells  us  that  the  solicitor — 

requested  me  to  recommend  him  to  some  other  gentleman  whom  he 
should  retain,  as  the  leaders  on  the  Midland  Circuit  were  retained  on  the 
other  side.  I  mentioned  Serjeant  Copley  as  a  gentleman  whom  I  believed 
to  possess  considerable  talent,  and  moreover  added  that  I  would  undertake 
for  his  success  in  the  cause,  which  was  not  indeed  of  any  difficulty.  The 
solicitor  took  a  day  or  two  to  consider  of  it,  and  then  informed  me  that  as 
the  matter  in  difference  was  of  great  importance  to  Lord  Exeter  he  could  not 
think  himself  justified  in  placing  his  lordship's  interest  in  the  hands  of  a 
gentleman  so  little  known  in  the  profession  as  Serjeant  Copley. 

Copley  had  then  been  nine  years  at  the  bar,  and  had  recentl)' 
been  raised  to  the  dignity  of  Serjeant.  He  was  destined,  mainly 
owing  to  political  considerations,  to  far  outstrip  Scarlett  in  the 
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race  for  fame,  and  had  been  successively  Master  of  the  Rolls, 
Lord  Chancellor,  and  Lord  Chief  Baron,  while  Scarlett  was  still 
at  the  bar.  It  was,  in  fact,  on  Lyndhurst  vacating  the  latter 
office  to  become  for  the  second  time  Chancellor  in  1834  that 
Scarlett  succeeded  him  as  Lord  Chief  Baron,  with  a  peerage  and 
the  title  of  Lord  Abinger.  This  position  he  retained  till  his 
death  ten  years  afterwards.  At  the  time  of  Lord  Abinger's 
death  Lord  Lyndhurst  for  the  third  time  held  the  great  seal. 
He  did  not  resume  office  after  the  resignation  of  Sir  Robert  Peel 
in  1846  ;  but  for  many  years  afterwards  he  was  destined  to  aid 
his  party  by  his  sage  advice  and  give  the  nation  the  benefit  of 
his  patriotic  counsel  in  the  House  of  Lords.  Born  just  before 
the  American  war  of  independence,  almost  the  last  letter  which 
he  wrote  (April  1863)  was  to  a  connection  in  America,  dealing 
with  the  strained  relations  between  Great  Britain  and  the  United 
States  which  had  arisen  out  of  the  civil  war  in  the  latter  countrj', 
and  expressing  his  "  anxious  hope  that  the  moderation  of  our 
respective  Governments  may  be  such  as  to  allay  this  ferment, 
and  to  keep  us  out  of  the  calamity  of  war." 

The  careers  of  these  two  eminent  men,  parallel  as  they  were 
in  many  other  respects,  bear  also  a  certain  similarity  in  their 
political  aspects.  Scarlett  began  life  as  a  Whig,  and  his  politics 
considerably  interfered  with  his  professional  advancement.  Lord 
Eldon  thought  fit  to  keep  him  waiting  for  nine  years  for  the  silk 
gown  to  which,  in  the  opinion  of  the  profession,  he  was  fully 
entitled  when  he  first  applied  for  it.  He  entered  Parliament 
under  Whig  auspices  as  early  as  1807  ;  but  it  was  not  till  twenty 
years  afterwards  that  he  became  Attorney-General  under  Canning, 
with  the  approval  of  several  of  the  leading  Whig  peers,  including 
the  patron  to  whom  he  owed  his  seat.  Canning  died  in  the  same 
year,  and  was  succeeded  by  Lord  Goderich,  during  Avhose  brief 
administration  Scarlett  retained  office.  But  when  in  the  follow- 
ing year  the  Duke  of  AVellington  became  Prime  Minister,  the 
Whigs  being  more  strongly  opposed  to  his  Ministry,  which  was 
regarded  as  reactionary,  Scarlett  resigned  his  post.  He  after- 
wards took  office  under  the  Duke  ;  but  by  this  time  he  had 
completely  broken  with  the  Whigs  on  the  question  of  reform, 
and  it  was  to  the  short-lived  Tory  administration  of  1834  that  he 
owed  his  promotion  to  the  bench.     The  fame  which  he  has  left 
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behind  him  is  that  of  the  most  successful  advocate  of  his  time, 
perhaps  of  his  century.  As  a  judge  he  proved  no  unworthy  suc- 
cessor to  Lyndhurst,  who  had,  while  presiding  in  the  Exchequer, 
restored  the  waning  reputation  of  that  tribunal.  His  decisions 
were  rarely  reversed ;  and  the  only  criticism  which  has  been 
passed  upon  him  is  that  he  Avas  apt  to  retain  beneath  the 
judicial  ermine  something  of  the  spirit  of  the  advocate.  A 
similar  reflection  has  been  made,  rightly  or  wrongly,  upon 
many  eminent  occupants  of  the  bench ;  and  Lord  Abinger  was 
certainly  not  of  the  stuff  out  of  which  to  fashion  a  Mr.  Justice 
Stareleigh. 

As  to  Copley's  political  opinions,  he  also  is  credited  with  an 
early  leaning  to  the  Whig  side.  That  he  was  ever  a  Jacobin,  as 
insinuated  by  Lord  Campbell,  is  sufficiently  disproved  by  the 
fac-simile  extract  from  an  early  letter  from  America  which  Sir  T. 
Martin  prints ;  and  he  first  entered  Parliament  at  the  suggestion 
of  Lord  Liverpool,  and  as  a  supporter  of  his  Government.  He 
was  frequently  twitted  with  having  changed  his  views ;  but  his 
invariable  answer  was  that  he  had  "never  belonged  to  any 
political  society,  and  never  made  any  profession  of  political 
faith,"  before  he  entered  Parliament  as  a  member  of  the  Tory 
party — which  at  that  time  appeared  to  have  taken  a  perpetual 
lease  of  the  Treasury  bench.  This  denial  indeed  is  not  incon- 
sistent with  his  having  held  and  expressed,  as  a  private  citizen, 
opinions  of  another  kind ;  but  the  evidence  on  the  subject  must 
be  admitted  to  be  slender.  Inferences  as  to  his  political  leanings 
may  perhaps  have  been  hastily  drawn  from  the  character  of  some 
of  the  earlier  cases  in  which  he  began  to  make  a  name.  His 
first  conspicuous  success — achieved  at  a  time  when  he  had  almost 
made  up  his  mind  to  cease  going  circuit,  "  the  briefs  given  him 
being  so  few  that  he  could  not  afi'ord  the  expense  " — appears  to 
have  been  in  the  defence  of  one  of  the  "  Luddite  "  rioters,  and 
the  manner  in  which  he  obtained  it  illustrates  both  the  in- 
genuity of  the  advocate  and  the  extreme  technicality — which 
formed  a  sort  of  rough  and  ready  counterpoise  to  the  extreme 
barbarity — of  the  criminal  law  of  that  period.  "  His  client," 
we  read — 

formerly  a  warehouseman    in    the    service    of   Messrs.  Niinn  &  Co.,    lace 
manufacturers    in    Nottingham,    was    charged   with    having   -vvritten    and 
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despatched  two  threatening  letters  to  Mr.  Nunn,  subscribed  ' '  Ned  Ludd 
&  Co.,"  announcing  that  "  fifty  of  his  frames  should  be  destroyed,  his  premises 
burnt,  and  himself  and  one  of  his  leading  assistants  should  be  made  personal 
examples  of."  The  charge  was  a  capital  one,  the  evidence  clear,  and  a  flaw 
in  the  indictment  was  the  only  chance  of  escape.  It  had  set  out  that 
Nunn  &  Co.  were  "proprietors  of  a  silk  and  cotton  lace  manufactory."  The 
manager  of  the  firm  was  examined,  and  stated  that  they  were  proprietors  of  a 
silk  lace  manufactory  and  of  a  cotton  lace  manufactory.  On  this  Copley  took 
the  objection  that  the  evidence  showed  that  the  manufactory  was  not  of  the 
kind  described  in  the  indictment,  which  ought  to  have  charged  that  Messrs. 
Nunn  &  Co.,  were  "  jiroprietors  of  a  silk  and  of  a  cotton  lace  manufactory," 
whereas  the  words  of  the  indictment  imported  a  manufactory  of  a  lace  of 
mixed  silk  and  cotton.  The  judge  sustained  the  objection,  and  directed  the 
acquittal  of  the  prisoner.  The  sympathies  of  the  mob  were  all  with  the 
accused.  Copley  became  the  hero  of  the  hour,  and  they  wished  to  carry  him 
back  to  his  hotel  on  their  shoulders,  an  equivocal  honour  not  at  all  to  his 
taste.  But  from  this  time  he  never  wanted  briefs  when  he  came  to 
Nottingham. 

He  was  subsequently  engaged  as  counsel  for  the  Spa  Field 
rioters,  who  were  indicted  for  high  treason,  and  is  said  to  have 
been  mainly  instrumental  in  securing  their  acquittal.  But  the 
circumstance  that  his  leader  in  this  case  was  Sir  Charles 
Wetherell — "a  Tory  of  the  Tories,"  as  Sir  T.  Martin  stjdes  him, 
and  one  who  might  almost  be  described  as  the  Mr.  Newdegate  of 
the  period — and  that  Sir  Charles  undertook  the  case  only  on 
condition  that  Copley  should  be  retained  with  him,  is  in  itself 
sufficient  to  divest  the  matter  of  any  political  significance.  Not 
long  afterwards  he  appeared  for  the  Crown,  as  Solicitor-General 
in  the  prosecutions  arising  out  of  the  Cato  Street  conspiracy,  the 
first  case  tried  being  that  of  Thistlewood,  who  had  been  one  of 
his  clients  on  the  former  occasion.  After  the  retirement  of  Lord 
Liverpool,  Copley  became  Chancellor,  at  the  same  time  as  Scarlett 
was  appointed  Attorney-General,  on  the  formation  of  Canning's 
Ministry ;  and  he  subsequently  held  office  under  the  Duke  of 
Wellington  and  Sir  Eobert  Peel,  afterwards,  on  the  score  of 
advancing  years,  refusing  a  seat  in  the  Cabinet  and  an  earldom 
when  offered  by  Lord  Derby.  With  all  these  eminent  men,  and 
others,  such  as  Mr.  Disraeli,  he  long  maintained  confidential 
relations ;  and  in  his  later  years  the  advice  of  the  Nestor  of  the 
House  of  Lords  was  often  sought  and  followed  by  statesmen  of 
different  shades  of  political  opinion.  When  he  and  Lord 
Brougham  had  both  reached  a  patriarchal  age  they  saw  much  of 
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one  another ;  and  the  two  veterans  no  doubt  enjoyed  fighting 
over  again  the  battles  in  which  they  had  so  often  tested  the 
temper  of  each  other's  sword.  Lord  Brougham's  language,  on 
the  death  of  his  old  friend  and  rival,  is  singularly  pathetic. 
"Coming  to  London,"  he  writes  to  Lady  Lyndhurst,  "and  miss- 
ing him  who  was  my  constant  friend  and  companion,  is  a  very 
sad  thing.  I  go  out  and  have  nowhere  to  go  to.  .  i  .  Even 
when  at  a  distance  from  England,  I  can  no  longer  enjoy  the 
pleasure  of  his  correspondence.  It  is  a  daily  blank  to  me." 
Another  eminent  name  which  we  meet  with  in  Lord  Lyndhurst's 
biography  is  that  of  the  present  Prime  Minister ;  and  it  is  indeed 
remai-kable  to  find  one  man  forming  a  link  as  it  were  in  the 
chain  of  political  history  between  Lord  Liverpool,  who  was 
Foreign  Minister  in  1801,  and  Mr.  Gladstone,  whose  third  Premier- 
ship dates  from  1886.  Lord  Lyndhurst  was  the  colleague  of 
them  both.  We  find  him  writing  to  Mr.  Gladstone,  when  in  his 
ninety-second  year,  congratulating  him  on  his  recovery  from  an 
accident,  and  inquiring  "What  should  we  do  with  the  surplus 
without  you  1 "  The  reader  may  have  forgotten  the  fact,  but  it 
is  a  fact  that  there  were  surpluses  in  those  daJ^s.  The  same 
letter  contained  a  criticism  on  Mr.  Gladstone's  translation  of  the 
first  book  of  the  Iliad,  which  he  had  sent  to  Lord  Lyndhurst — 
a  criticism  which  was  so  highly  valued  that  the  author  asked 
the  old  man's  permission  to  print  it  in  his  preface,  "not,"  he 
explained,  "  from  a  mere  wish  to  parade  you  as  my  correspondent, 
though  this  may  have  its  share."  We  may  perhaps  not  unfitly 
conclude  this  somewhat  desultory  and  discursive  sketch  with  an 
anecdote  which  brings  together  and  in  some  respects  illustrates 
the  characteristics  of  the  three  eminent  men  who  form  the  grouj) 
which  it  depicts.  It. was  recently  communicated  by  Mr.  Gladstone 
to  Lady  Lyndhurst  in  the  following  terms : — 

It  was  at  the  time  either  of  the  life  jieerage  given  to  Lord  Wensleydale 
or  of  the  Conspiracy  Bill,  I  cannot  say  which.  I  called  on  Lord  Lyndhurst, 
wishing  to  get  legal  light  upon  the  question.  Either  Brougham  was  there, 
or  he  came  in  soon.  Lord  Lyndhurst  expounded  the  matter  in  the  most 
luminous  way  from  his  point  of  view.  Brougham  went  into  raptures,  and 
used  these  words:  "I  tell  you  what,  Lyndhurst,  I  wish  I  could  make  an 
exchange  with  you.  I  would  give  you  some  of  my  walking  power,  and  you 
should  give  me  some  of  your  brains."  I  have  often  told  the  story  with  this 
brief  commentary,  that  the  compliment  was  the  highest  I  have  ever  known 
to  be  paid  by  one  human  being  to  another. 

L 
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One  more  extract  from  Mr.  Gladstone's  letter : — 

I  have  often  compared  Lord  Lyndhurst  in  my  own  mind  with  other  men 
who  since  his  time  have  been  my  colleagues  in  the  Cabinet,  much  to  the  dis- 
advantage in  certain  respects  of  some  of  them.  Once  I  remember  in  the  Peel 
Cabinet  the  conversation  happened  to  touch  some  man  (there  are  such  !)  who 
was  too  fond  of  making  difficulties.  Peel  said  to  your  husband,  "That  is  not 
your  way,  Lyndhurst."  Of  all  the  intellects  I  have  ever  known,  his,  I  think, 
worked  with  the  least  friction. 


POPULAR    GOVERNMENT- 

Popular  Government.     Four  essays  by  Sir  H.  S.  Maine,  K.C.S.I.,  LL.D., 
F.R.S.     London,  1885. 

I 

Sir  Henry  Maine  in  his  latest  work  has  to  some  extent  taken  a 
new  departure.  He  has  exchanged  the  province  of  comparative 
jurisprudence  for  that  of  political  philosophy.  His  method, 
indeed,  is  substantially  the  same ;  but  that  which  in  Ancient  Law, 
and  the  works  which  followed  it,  was  applied  to  the  examination 
of  the  legal  and  social  institutions  of  the  past,  is  now  occupied 
with  the  political  problems  of  the  present  day.  Pojndar 
Government  is  characterised  by  the  same  breadth  of  knowledge, 
the  same  felicity  of  style  and  aptness  of  illustration,  as  its 
author's  earlier  works ;  it  will  probably  be  more  widely  read 
than  any  of  them,  dealing  as  it  does  with  a  subject  of  more 
general  interest ;  it  is  a  work  which  neither  the  statesman  nor 
the  student  can  afford  to  overlook ;  but,  while  assuredly  it  will 
not  diminish,  it  may  perhaps  be  questioned  whether  it  will 
achieve  the  difficult  feat  of  permanently  enhancing  the  reputation 
of  its  distinguished  author.  Sir  H.  Maine,  indeed,  is  his  own  most 
formidable  rival.  While  his  previous  publications  have  been  full 
not  only  of  elucidation  of  the  past  but  of  suggestion  for  the 
future,  in  Popular  Government  we  find  comparatively  little 
which  can  be  characterised  as  fruitful  or  constructive.  The  role 
of  Cassandra  is  seldom  other  than  a  sterile  one ;  and  happily  the 
prophet  of  evil  is  not  always  justified  by  the  event.  This  is  an 
age  of  pessimism,  and  Sir  Henry  has  surveyed  our  political 
condition  in  the  fashionable  spirit.  He  has  travelled  from  Dan 
*  Cape  Law  Journal,  December  1886. 
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unto  Beersheba,  and  the  outlook  is  everywhere  a  barren  one. 
He  discusses  "the  prospects  of  popular  government,"  and  finds 
it  to  be  so  fragile  that  it  is  unlikely  to  endure  ;  he  analyses  "  the 
nature  of  democracy,"  and  concludes  that  of  all  forms  of  govern- 
ment it  is  the  most  dangerous  and  the  most  difficult ;  he  holds 
that  "the  age  of  progress"  is  sure  to  provoke  disappointment, 
and  will  probably  terminate  in  disaster ;  while  his  Avork  closes 
with  an  examination  of  "the  Constitution  of  the  United  States," 
from  which  he  infers  that,  in  the  one  case  in  which  the  working 
of  democracy  has  proved  even  tolerably  successful,  it  has  been 
surrounded  with  safeguards  to  which  we  have  nothing  corre- 
sponding, and  which  we  can  scarcely  hope  to  reproduce.  We 
are  living,  he  tells  us,  in  faece  Eomuli ;  and  the  destinies  of  the 
Empire  have  been  committed  to  the  direction  of  its  dregs. 

The  volume  before  us  first  appeared  in  the  shape  of  four 
articles  contributed  to  the  Quarterly  Beview ;  and  as  a  whole  it 
has  somewhat  suffered  from  the  form  of  its  original  publication. 
There  is  a  certain  amount  of  mere  repetition,  both  of  phrase  and 
argument,-^  a  want  of  organic  cohesion,  and,  as  we  venture  to 
think,  some  mstances  of  inconsistent  reasoning.  But  before 
proceeding  to  discuss  the  work  in  detail,  let  us  endeavour  to 
give  some  account  of  its  method — a  sketch  which  must  neces- 
sarily be  meagre  and  inadequate,  but  which  perhajjs  may  stimulate 
the  reader  to  study  for  himself  what  can  here  be  only  summarised. 

The  first  essay  begins  with  a  reference  to  the  common 
assumption  that  popular  government,  once  established,  is  likely 
to  endure  for  ever.  Why,  asks  Sir  H.  Maine,  should  this  be 
more  likely  to  be  true  of  popular  than  of  any  other  form  of 
government  %  Before  the  Revolution,  the  same  dural)ility  might 
have  been  predicated  of  monarchy,  and  with  greater  reason. 
Belief  in  the  staljility  of  democracy  does  not  rest  on  solid  grounds 
either  of  historical  experience  or  of  rational  probability.  It  is 
based  on  the  theory  of  the  sovereignty  of  the  people,  of  whom 
the  executive  government  is  merely  the  servant  and  agent ;  it  is, 
in  fact,  the  old  theory  of  monarchy  turned  upside  down.  The 
new  dogma  of  popular  sovereignty — to  which  there  is  nothing 

^  Compare,  for  instance,  p.  31  with  p.  101,  and  p.  36  with  p.  98,  where  the 
same  idea  is  repeated  in  almost  identical  terms.  The  encroachment  of  the 
Executive  on  the  province  of  the  Legislature  is  discussed  at  pp.  114,  115,  and 
again  at  pp.  238,  239. 
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really  analogous  in  the  so-called  democracies  of  ancient  history — 
theoretically  adopted  in  France  and  other  continental  countries, 
has  been  tacitly  recognised  in  England,  where  indeed  the  principle 
was  admitted  by  the  Revolution  of  1689,  though  not  fully 
embodied  in  constitutional  practice  till  the  present  reign.  The 
right  of  the  people  to  govern  themselves,  which  may  be  said  to 
have  been  established  in  England  on  the  downfall  of  the  house  of 
Stuart,  was  asserted  in  France  exactly  a  century  afterwards.^ 
Before  the  French  Revolution,  the  success  of  the  American  War 
of  Independence,  and  the  promulgation  of  the  Constitution  of 
the  United  States,  had  promoted  the  progress  of  democracy ;  but 
the  effects  of  the  Revolution  of  1789  were  very  different  from 
those  produced  among  ourselves  by  the  enactment  of  the  Bill  of 
Rights.  The  revolutionary  methods  engendered  a  strong  reaction, 
popular  government  fell  into  general  discredit,  and  it  was  only 
in  a  later  generation  that  the  doctrines  of  the  Holy  Alliance 
began  to  be  supplanted  by  theories  of  government  based  on  the 
British  constitutional  system.  The  experience  of  popular  govern- 
ment has  thus  been  very  brief,  and  where  introduced  it  has 
usually  proved  unstable.  In  France  and  Spain  revolution  has 
succeeded  revolution.  The  fate  of  the  South  American  Republics 
has  notoriously  been  similar.  Even  the  United  States  have  not 
escaped  the  calamity  of  a  revolutionary  war.  The  teaching  of 
history  thus  seems  to  indicate  that  modern  popular  governments 
are  extremel}''  fragile  and  insecure.  This  is  partly  to  be  explained, 
Sir  H.  Maine  proceeds  to  suggest,  by  two  conflicting  tendencies. 
Nations  desire  to  be  free,  but  they  also  desire  to  be  great. 
Lnperium  et  libertas  is  the  watchword  of  the  modern  democracy, 
but  is  the  combination  really  feasible?  Are  large  standing 
armies  compatible  with  the  spirit  of  democratic  government? 
The  latter  postulates  individual  freedom,  both  of  speech  and 
action;  the  former  depends  on  the  unquestioning  obedience 
which  is  the  basis  of  organised  force.  The  danger  of  military 
revolutions  has  already  been  proved  to  be  great ;  possibly  that  of 

^  The  same  principles  are  set  forth  in  the  Constitution  of  Frederick  the  Great, 
drawn  up  before  but  not  published  till  after  the  downfall  of  the  French  Monarchy 
(in  1794).  Tlie  theory  of  the  preamble  of  this  Constitution  is  worthy  of  the  pupil 
of  Voltaire  ;  its  practical  application  is  much  what  might  have  been  expected 
from  the  Prussian  autocrat.  (See  De  Tocqueville,  Ancien  Regivie,  note,  pp. 
336-342.) 
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mob  revolutions  may  iu  future  prove  to  be  greater.  The  modern 
democracy  stands  between  the  2^'onunciamiento  of  the  military 
dictator  on  the  one  hand,  and  the  terrorism  of  the  dynamitard 
on  the  other.  Among  the  irreconcilables  the  Nationalists  are 
the  most  powerful,  and  popular  government  is  of  all  forms  of 
government  the  least  qualified  to  deal  with  them. 

Sir  H.  Maine's  observations  on  the  relations  likely  in  future 
to  subsist  between  popular  government  and  standing  armies  are 
interesting  and  suggestive.  At  the  present  moment,  it  might  be 
added,  the  popularity  of  General  Boulanger  is  in  some  quarters 
regarded  as  more  dangerous  to  the  prospects  of  the  French 
Republic  than  the  pretensions  of  the  princes  whom  he  aided  to 
expel ;  while  even  in  England  some  people  think  that  Lord 
Wolseley  may  one  day  be  called  upon  to  enact  a  modern  edition 
of  Pride's  Purge.  The  whole  subject  is  ably  and  exhaustively 
treated  by  Tocqueville,  in  a  section  of  his  work  to  which  space 
can  here  be  afforded  for  only  a  passing  reference,^  The  object 
at  which  popular  government  should  aim  is  to  prevent  the 
growth  of  a  military,  as  opposed  to  a  civil,  spirit ;  it  cannot  safely 
permit  its  army  to  become  a  caste.  By  the  formation  of  a 
citizen  soldiery,  consisting  of  militia  and  volunteers,  and  by 
adopting  the  system  of  short  ser\dce  in  the  ranks,  combined  with 
drilled  reserves  liable  to  active  duty  when  required,  much  has 
already  been  done,  and  probably  much  more  may  yet  be  accom- 
plished, towards  the  attainment  of  this  end.  But  jserhaps  it  is 
not  too  optimistic  to  go  a  step  further  and  express  the  conjecture 
thatthe  democratic  principle,  when  it  prevails,  will  make  short  work 
of  the  system  of  gigantic  standing  armies  by  which  European 
civilisation  is  now  disgraced.  The  most  destructive  European 
wars  have  usually  been,  directly  or  indirectly,  of  dynastic  origin ; 
and  democracy,  at  all  events,  has  nothing  to  do  with  dynasticism. 

As  to  the  irreconcilables  and  their  dynamite.  Sir  H.  Maine's 
alarm  is  surely  exaggerated.  Weapons  of  that  kind  will  not 
easily  get  the  better  of  the  spirit  expressed  in  Mr.  Goschen's 
phrase,  "  We  must  make  our  wills  and  do  our  duty,"  Explosive 
bombs,  moreover,  are  not  democratic  but  anti-social  instruments ; 
and  the  balance  of  evidence  is  certainly  not  in  favour  of  the 
theory  that  democracy  is  anti-social.  The  modern  dynamitard, 
^  Democratie  en  Avieriqne,  vol.  iii.  part  3,  chaps.  22-25. 
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like  the  pirate  of  former  days,  is  hostis  humani  generis,  and  will 
meet  with  the  same  fate.  With  regard  to  theories  of  Nationalism, 
we  are  no  doubt  confronted  by  a  difficult  problem  ;  our  experience 
of  democracy,  as  our  author  himself  contends,  is  very  limited, 
and  we  are  not  disposed  without  further  proof  to  admit  the 
proposition  that  it  is  "  of  all  governments  the  least  likely  to 
cope  with  them  successfully."  Have  the  experiments  in  this 
direction  of  Russia  and  Austria — not  to  speak  of  those  of  Tui'key 
— been  remarkable  for  their  success  1  One  of  the  most  marked 
characteristics  of  the  age  is  the  demand  for  local  autonomy ;  and 
we  take  it  that  the  real  solution  of  these  difficulties  lies  in  the 
healthy  development  of  that  principle.  The  method  of  adminis- 
trative decentralisation,  while  reserving  to  the  central  government 
all  such  powers  as  are  necessary  for  maintaining  the  existence 
and  dignity  of  the  State,  is  a  method  which  there  is  no  reason  to 
despair  of  democracy  proving  competent  to  master. 

There  are,  however,  other  difficulties.  Sir  H.  Maine  proceeds 
to  urge,  inherent  in  the  nature  of  democracy.  By  what  organs 
is  it  to  be  carried  on,  by  what  instruments  is  it  to  operate  1  Its 
voice  is  given  by  universal  suffrage ;  the  method  is  that  of  party 
government ;  the  mechanism  employed  is  that  of  the  wire-puller. 
What  product  can  we  expect  from  such  machinery  ?  The  data 
for  answering  this  question  are  somewhat  meagre.  Sir  H.  Maine 
thinks  that  most  of  our  existing  institutions  will  be  threatened 
and  many  of  them  destroyed,  but  that  the  ultimate  condition  of 
affairs  is  more  likely  to  be  one  of  stagnation  than  of  progress. 
Equality  will  show  itself  intolerant,  and  destructive  of  individual 
liberty,  as  it  has  already  shown  itself  hostile  to  science  and  to 
the  truths  of  political  economy.  The  tendency  is  for  the  leader 
to  be  led  from  below,  for  parliamentary  representatives  to  be- 
come mere  delegates,  for  parties  to  degenerate  into  machines, 
and  Parliament  itself  into  a  mere  registering  board  for  the 
dictates  of  the  Caucus.  We  are  approaching  the  era  of  govern- 
ment by  lyUhiscite.  When  it  arrives,  the  democracy  will  be  found 
to  be  stationary  or  retrogressive,  the  inclination  of  popular 
governments  being  "towards  a  dead  level  of  commonplace 
opinion,  which  they  are  forced  to  adopt  as  the  standard  of 
legislation  and  policy."  History  proves,  as  Strauss  and  Renan 
have  agreed  in  holding,  that  of  all  forms  of  government  aristo- 
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cracy  is  the  most  civilising  and  progressive,  democracy  the  least 
so.  Where  the  latter  does  innovate,  the  innovation  is  likely  to 
be  in  the  direction  of  socialism,  and  thus  the  "  motor  muscle " 
for  the  exertion  of  industry  and  production  of  wealth  will  be 
destroyed.  The  government  of  the  mob  will  be  as  fatal  to 
enterprise  as  that  of  the  Turk,  and  the  march  of  the  people  will 
produce  as  sinister  a  blight  as  the  hoof  of  the  Sultan's  steed.  The 
only  ray  of  light  in  this  gloomy  prospect  seems  to  lie  in  that 
very  fragility  of  democracy  from  which  we  start.  So  mischievous 
a  form  of  government  cannot  be  expected  to  endure.  The  main 
evidence  for  the  permanence  of  popular  government  lies  in  the 
stable  working  of  the  British  Constitution  for  two  centuries, 
and  of  that  of  the  United  States  for  one  ;  but  that  stability  has 
depended  on  special  conditions  unlikely  to  recur,  and  of  which, 
in  the  former  case  at  all  events,  the  balance  and  nice  adjustment 
is  fast  disappearing  or  has  actually  disappeared. 

To  this  jeremiad  there  is  more  than  one  reply.  If  our  ex- 
perience of  democracy  has  been  so  brief,  surely  this  wholesale 
condemnation  is  a  little  premature,  this  nocturne  somewhat 
crudely  drawn  1  Sir  H.  Maine  dwells  on  the  revolutionary 
cycles  of  France  and  Spain,  and  the  chronic  agitation  of  the 
Spanish-American  Republics.  Tocqueville  long  since  examined 
the  reasons  why  democracy,  which  has  on  the  whole  succeeded 
in  North  America,  has,  under  equally  favourable  physical  con- 
ditions, i^roved  so  far  from  successful  in  the  southern  portion  of 
that  continent.  His  conclusion  is  that  it  is  not  so  much  on 
natural  conditions  as  on  civil  institutions  and  national  character 
that  the  good  or  ill  fortune  of  governments  depends.^  More 
recently,  the  distinguished  French  writer  whose  articles  appear 
in  the  Bevue  des  Deux  Mondes  over  the  signature  of  "  G.  Valbert," 
thus  tersely  described  the  condition  of  these  South  American 
Republics  :  "  II  y  a  des  republiques  democratiques  ou  les  dissen- 
sions civiles  et  les  conjurations  de  caserne  mettent  incessamment 
en  peril  I'ordre  social ;  ces  republiques  vegetent,  leur  Industrie 
est  mediocre,  leur  finances  sont  embarrassees,  car  les  revolutions 
cotitent  toujours  tres  cher."  But  are  Peru  and  Ecuador  to  be 
regarded  as  typical  democracies  1  In  the  South  America  of  the 
present  century,  as  in  the  Rome  of  Galba  and  Otho  and  Vitellius, 

1  Dem.  ii.  240-246. 
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where  the  ruler  is  chosen  by  "  les  conjurations  de  caserne,"  it 
matters  little  whether  he  is  dubbed  Emperor  or  President ;  and 
there  can  be  no  genuine  self-government  where,  as  happened  at 
Buenos  Ayres  not  long  since,  "  voters  quietly  going  to  the  poll 
were  driven  back  by  a  volley  of  musketry  from  the  roof  of  a 
neighbouidng  building."  Sir  H.  Maine's  deductions  from  the 
experiences  of  South  America  have  already  been  very  fairly  and 
temperately  criticised  by  an  able  American  journalist,  writing  in 
the  Nineteenth  Century,  whose  observations  were  thought  worthy 
of  a  rejoinder  from  the  author  in  the  same  publication,^  The 
controversy  between  them  closely  resembles  the  problem  as 
examined  by  Tocqueville.  Has  the  existence  of  specially  favour- 
able conditions  produced  the  stability  of  popular  institutions  in 
North  America,  or  is  it  the  presence  of  specially  unfavourable 
conditions  which  is  responsible  for  their  fragility  in  the  South  1 
Whichever  way  we  answer  the  question,  there  can  be  little 
doubt  that  the  experience  of  our  own  kinsmen  in  the  West  is 
likely  to  be  of  the  most  practical  utility  and  interest  to  ourselves  ; 
and  that  "  a  strong  presumption  in  favour  of  democratic  institu- 
tions "  elsewhere  is  not  inconsistent  with  an  admission  that  the 
paper  Constitutions  of  South  America  have  failed  to  stand  the 
test  of  actual  usage.  There  is  indeed  another  field  of  inquiry  in 
which  Sir  H.  Maine's  observations  would  have  been  extremely 
valuable,  but  which  he  seems  to  have  almost  entirely  ignored. 
It  is  one  of  the  most  remarkable  omissions  in  his  work  that, 
while  applying  the  inductive  method  to  the  prospects  of  popular 
government,  he  takes  no  note  of  the  working  of  democracy  in 
the  British  self-governing  Colonies ;  yet  surely  that  experience, 
already  not  inconsiderable,  affords  better  and  more  trustworthy 
material  for  the  diagnosis  of  the  political  philosopher  than  the 
chequered  history  and  melodramatic  vicissitudes  of  the  republican 
communities  of  the  River  Plate. 

No  candid  observer  will  deny  that  popular  government  in  the 
Colonies  and  in  the  United  States  has  its  weak  points,  that  these 
defects  are  likely  to  become  more  palpable  in  England  itself  with 
the  growth  of  democratic  tendencies,  and  that  Sir  H.  Maine  has 

^  See  "  An  American  View  of  Popular  Government,"  by  E.  L.  Godkin,  Nine- 
teenth Century,  February  1886  ;  and  "  Mr,  Godkin  on  Popular  Government,"  by 
Sir  H.  Maine,  in  the  following  number. 
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done  useful  ser^dce  in  directing  attention  to  them.  Whatever 
the  form  of  government,  administration  requires  its  instruments, 
and  the  instruments  which  the  people  choose  are  not  always  the 
best  fitted  for  the  task.  Some  time  since,  Lord  Derby  stated,  in 
receiving  a  deputation,  that  the  l)usiness  of  Ministers  was  first  to 
ascertain  and  then  to  execute  the  will  of  the  people.  The  con- 
ception has  the  merit  of  simplicity  ;  but  it  did  not  seem  to  occur 
to  the  Minister  that  it  was  also  his  duty  and  his  privilege  to 
inform  and  guide  the  public  judgment.  The  same  theory  has 
been  more  recently  exhibited  in  regard  to  the  question  of  Dis- 
establishment in  Scotland.  The  people  of  Scotland  have  been 
informed  by  the  most  eminent  statesmen  that  they  have  but  to 
make  up  their  own  minds  and  their  mandate  shall  be  promptly 
carried  out.  There  is  no  reason  why  this  doctrine  should  be 
confined  to  Scotland,  and  if  politicians,  instead  of  attempting  to 
lead  and  to  enlighten,  are  to  content  themselves  with  the  humbler 
task  of  listening  and  obeying,  the  tone  of  political  life  and  the 
maxims  of  statesmanship  will  assuredly  suffer  a  deep  and  danger- 
ous degradation.  Mr.  Godkin  tells  us  that  the  American  elector 
despises  authority  and  has  the  strongest  objection  to  being 
instructed ;  above  all,  he  is  intolerant  of  anything  resembling  an 
assumption  of  superiority.  Tocqueville  has  made  a  very  similar 
observation.-^  Sir  H.  Maine,  in  his  article  in  the  Nineteenth 
Century,  quotes  a  recent  Italian  writer  to  the  same  eflfect.  "  Sup- 
pose," says  Dr.  Pantaleone,  "  on  the  one  hand,  the  masses  were 
addressed  by  a  superior  and  truly  learned  man,  who  appreciated 
the  difficulties  included  in  political  and  social  questions,  and 
stated  them  clearly  ;  and  on  the  other,  by  an  orator  of  low  estate, 
who  was  ignorant  of  the  first  principles  of  those  questions  but  who 
flattered  the  instincts  and  appetites  of  the  crowd,  which  of  the  two 
would  be  listened  to  and  elected  ? "  That  there  is  much  force  in 
these  remarks  no  observer  of  contemporary  events  can  deny,  and 
perhaps  we  need  not  go  ver}^  far  from  home  for  illustrations  of 
Pantaleone's  proposition.  That  there  is  great  danger  in  demo- 
cracies of  the  best  men  either  withdrawing  or  being  excluded 
from  a  political  career  is  only  too  true ;  but  it  is  only  fair  to 
observe  that  there  are  some  phenomena  which  point  the  other 
way.  Since  the  recent  extension  of  the  franchise  in  England  the 
1  Dm.  ii.  45-49. 
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average  ability  and  intelligence  of  the  House  of  Commons  has 
probably  on  the  whole  rather  increased  than  diminished ;  and 
the  democratic  constituencies  of  the  metropolis  in  particular  have 
displayed  quite  a  remarkable  predilection  for  choosing  as  their 
representatives  Oxford  and  Cambridge  Professors.  We  believe, 
too,  that  good  service  to  the  public  is  generally  appreciated  in 
the  long  run,  and  we  have  yet  to  learn  that  fickleness  and  in- 
gratitude are  peculiar  characteristics  of  democracy.  In  other 
spheres  of  action  the  people  are  receptive  enough ;  is  it  quite 
certain  that  they  will  prove  habitually  deaf  to  the  voice  of 
political  wisdom  1  At  all  events  the  field  should  not  be  abandoned 
to  the  charlatan  without  a  struggle  ;  and  if  he  seems  to  gain  the 
day,  let  honest}^  and  sagacity  be  ready  to  resume  their  post  as 
soon  as  he  begins  to  be  found  out.  Judged  by  the  test  of  history, 
the  instruments  which  democracy  selects  to  do  its  work,  though 
often  feeble  and  sometimes  mischievous,  may  perhaps  not  fear 
comparison  with  the  average  capacity  and  morality  of  the  tools 
of  an  oligarchy  or  the  favourites  of  a  Court. 

The  impression  produced  by  Sir  H.  Maine's  discussion  of 
"  The  Prospects  of  Popular  Government "  is  that  it  contains  a 
good  deal  of  generalisation  on  inadequate  data  ;  that  the  author 
has  selected  for  purposes  of  argument  those  facts  which  are  in 
favour  of  his  prepossessions  and  failed  to  give  due  prominence  to 
those  from  which  another  inference  might  be  drawn ;  and  that 
he  attributes  to  democrac}^  defects  and  A'ices  to  which  other 
forms  of  government  are  at  least  equally  prone.  His  second 
essay  is  entitled  "  The  Nature  of  Democracy."  The  two  papers 
might  perhaps  more  conveniently  have  been  transposed,  or  fused 
into  one ;  for  several  passages  in  the  latter  cover  much  the  same 
ground  as  portions  of  the  former  dissertation.  Democracy,  it  is 
pointed  out — and  to  the  class  of  readers  for  whom  Sir  Henry 
writes  the  demonstration  may  seem  somewhat  superfluous — is 
merel}'  one  among  several  forms  of  government.  Like  all  such 
forms,  its  pretensions  must  be  tested  by  its  capacity  to  discharge 
the  functions  of  government,  to  preserve  the  existence  and 
dignity  of  the  State,  and  to  maintain  social  order.  Whichever 
of  these  tests  be  taken,  we  are  told  that  neither  experience  nor 
a  priori  probability  is  in  favour  of  democratic  government.  Even 
the  great  merit  specially  claimed  for  it  by  its  votaries — that  of 
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activity  in  reforming  legislation — is  shown  by  history  to  be  an 
attribute  rather  of  powerful  monarchies  and  empires  than  of 
governments  founded  on  a  popular  basis.  The  tendency  of  the 
latter  is  to  sweep  away  the  privileges  of  classes,  to  establish  the 
principle  of  equality,  and  then  to  stagnate.  It  is  commonly 
supposed  that  the  legislation  of  a  democracy  will  be  beneficial 
because  its  aim  will  be  the  promotion  of  the  greatest  happiness 
of  tte  greatest  number ;  but,  however  true  this  may  be  as  to 
motive,  the  execution  requires  also  the  intelligence  which  will  be 
capable  of  discerning  the  greatest  good — a  postulate  which  it  is 
difficult  to  grant.  Even,  however,  if  any  advantage  may  be 
claimed  for  popular  government  in  this  respect,  the  advantage, 
such  as  it  is,  is  more  than  counterbalanced  by  the  fact  that 
democracy  of  all  the  forms  of  government  is  by  far  the  most 
difficult.  How,  our  author  again  inquires,  is  the  people  to 
express  and  exercise  its  volition  1  It  can  only  adopt  the  opinions 
of  those  who  constitute  themselves  its  leaders.  The  verdict  of  a 
democracy  is  in  fact  that  of  a  jury  without  any  of  its  safeguards 
— with  no  sifting  of  the  evidence,  no  judicial  summing-up, 
nothing  to  guide  the  decision  but  the  impassioned  rhetoric  of 
interested  advocates.  Some  of  these  difficulties  have  been 
partially  met  by  the  discovery  of  the  system  of  Representative 
Government,  the  absence  of  which,  as  has  often  been  pointed  out, 
was  one  of  the  main  causes  of  the  decline  and  fall  of  the  Roman 
Republic.  But  representative  government  itself  is  "evidently 
in  decay,"  and  in  course  of  being  supplanted  by  the  caucus  or  the 
pUbiscite.  "The  old  Italian  toxicologists  are  said  to  have  always 
arranged  their  discoveries  in  a  series  of  three  terms — first  the 
poison,  next  the  antidote,  thirdly  the  drug  which  •  neutralised 
the  antidote.  The  antidote  to  the  fundamental  infirmities  of 
democracy  Avas  representation,  but  the  drug  which  defeats  it  has 
now  been  found  in  the  caucus."  The  name  as  well  as  the 
organisation  of  this  latter  body  is  generally  understood  to  have 
been  borrowed  from  the  United  States ;  but  it  is  not  one  of  the 
products  of  that  country  which  it  is  at  first  sight  rather  sur- 
prising to  find  so  pronounced  an  aristocrat  as  Sir  H.  Maine 
holding  up  to  our  admiration.  Democracy,  he  continues,  is  only 
maintained  by  the  system  of  party  government,  an  irrational 
survival   of    the   primitive    combativeness   of   mankind.       "No 
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force,"  he  says,  "acting  on  mankind  has  been  less  carefully 
examined  than  Party,  and  yet  none  better  deserves  examina- 
tion ; "  and  he  then  proceeds  to  an  analysis  of  this  force,  in  which 
he  effectively  brings  out  its  inadequate  ideal  and  unsatisfactory 
operation.  With  the  works  of  J.  S.  Mill  and  Sir  G,  C.  Lewis 
before  us,  the  statement  that  this  topic  has  never  been  carefully 
discussed  seems  somewhat  sweeping;  and,  putting  aside  the 
literature  of  the  present  century,  if  we  turn  to  Burke's  Thoughts 
on  the  Present  Discontents,  we  shall  find  the  case  for  party  govern- 
ment handled  in  a  manner  which  within  its  limits  is  exhaustive. 
The  fact  is  that  the  system  of  Parties,  like  that  of  Competitive 
Examinations,  is  open  to  grave  abuse,  and  has  sometimes  been 
put  to  a  strain  which  it  can  scarcely  bear ;  but  it  is  one  of  those 
institutions  with  which  we  have  to  work  until  the  philosophers 
succeed,  not  only  in  demolishing  it  in  theory,  but  in  providing 
us  with  an  efficient  substitute  in  practice. 

But  party  government,  says  our  author,  in  a  democracy  shows 
to  particular  disadvantage,  for  in  the  long  run  it  will  be  found  to 
depend  upon  corruption.  Corruption  is  an  ugly  word ;  but  we 
should  have  thought  that  the  thing  was  quite  as  well  known  in 
the  aristocratic  times  of  Walpole  or  of  Lord  North  as  in  the 
present  democratic  age.  "  Government  is  now  carried  on  by 
corrupt  influence,"  Dr.  Johnson  asserted  a  century  ago  ;  and  the 
writer  of  a  recent  article  on  "  Bribery,  Ancient  and  Modern,"  ^ 
shows  that  the  practice  was  ])y  no  means  confined  to  either  the 
eighteenth  or  the  nineteenth  century.  The  fact  is  that  the 
grosser  kind  of  self-interest  will  always  be  a  powerful  incentive 
to  human  action.  At  one  time  members  of  Parliament  recouped 
themselves  for  the  cost  of  their  seats  by  taking  mone}'  for  their 
votes  ;  at  a  later  stage,  while  individual  electors  were  bribed, 
members  were  only  indirectly  "  influenced."  "With  a  wide  electorate 
these  vices  of  representative  government  find  no  field  for  exercise, 
but  there  doubtless  remains  the  danger,  on  which  Sir  H.  Maine 
dwells,  of  bribes  being  no  longer  off"ered  to  individuals  but  to 
classes,  and  of  whole  constituencies  l)eing  permeated  by  the 
principle  "To  the  victors  the  spoils,"  so  candidly  proclaimed  by 
President  Andrew  Jackson.  The  corruption  of  American  politics 
has  long  been  a  stock  theme  for  sarcasm  or  invective ;  and  the 
^  Quarterly  Review,  July  1886. 
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highly -coloured  representations  of  American  novelists,  such  as 
the  author  of  Democracy,  are  quoted  as  pictures  drawn  from  life. 
It  should,  however,  be  remembered  that  the  argument  of  the 
Italian  diplomatist  in  Democracy,  based  on  his  experience  of 
Washington  society,  was  not  that  democracy  had  a  monopoly  of 
corruption,  but  that  there  was  no  ground  for  its  pretension  to  a 
monopoly  of  virtue.  And  against  these  more  or  less  imaginative 
descriptions  of  democratic  corruption  we  may  perhaps  fairly  set 
off  the  far  more  gross  and  flagrant  forms  of  that  vice  which 
notoriously  exist,  like  an  eating  cancer  festering  in  every  depart- 
ment of  administration,  in  autocratic  Russia.  The  state  of  things 
satirically  depicted  by  the  authors  of  such  stories  as  Democracy 
and  The  Money-Mahers  is  bad  enough ;  but  "  in  proportion  of 
iniquity,"  to  again  quote  a  phrase  of  Dr.  Johnson's,  it  is  not  to 
be  compared  with  the  revelations  of  such  writers  as  "  Stepniak," 
made  not  in  the  form  of  fiction  but  in  sober  chronicles  of  fact. 

That  socialistic  propaganda  find  no  favour  in  the  typical 
democracy  of  the  United  States  is  a  fact  of  which  effective 
demonstration  has  recently  been  made.  Sir  H.  Maine  admits  it, 
and  suggests  t\vO  explanations.  In  the  first  place,  the  Federal 
Constitution  prohibits  any  State  from  passing  laws  impairing  the 
obligations  of  contract.  But  the  Federal  Constitution  is  not  like 
the  laws  of  the  Medes  and  Persians,  and  if  this  provision  were 
in  conflict  with  the  opinions  and  sentiments  of  the  people  it 
would  have  been  abrogated  long  ago.  The  second  explanation 
is  that  the  almost  unlimited  expansion  for  which  the  vast 
territory  of  the  United  States  affords  facilities  has  resulted  in  a 
kind  of  automatic  obedience  to  the  economic  law  of  population. 
The  United  States,  in  short,  have  no  proletariat.  But  have  they 
a  monopoly  of  the  advantages  which  have  produced  this  fortunate 
result  %  May  we  not  anticipate  consequences  equally  beneficent 
and  equally  impressive  from  the  future  "  expansion  of  England  "  1 
Canada  and  the  Cape  are  no  further  removed  at  the  present  day 
in  point  of  accessibility  from  the  surplus  population  of  the 
mother  country  than  what  are  now  the  AVestern  States  of 
America  were  from  the  surplus  population  of  New  England  half 
a  century  ago.  As  for  Andrew  Jackson's  theory,  it  is  only  fair 
to  remember  that  it  has  always  been  strenuously  opposed  by  the 
more  enlightened  section  of  the  American  community,  and  that 
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the  cause  of  purity  and  civil  service  reform  has  of  late  years  made 
signal  progress.  In  the  time  of  President  Hayes  a  good  deal  was 
effected ;  and  the  election  of  President  Cleveland — the  first 
President  of  the  Democratic  party  since  the  Civil  "War — was  a 
distinct  triumph  for  the  party  of  reform.^  If  we  turn  to  the 
state  of  the  civil  service  in  England,  we  shall  find  that  the  sub- 
stitution of  the  system  of  appointment  and  promotion  by  merit 
for  that  of  patronage  has  been  one  of  the  most  characteristic 
features  of  the  period  in  which  the  democratic  principle  has  been 
steadily  gaining  ground.  La  carrikre  ouverte  mix  talens  is  the  motto 
of  popular  government.  The  same  method  has  recently  made 
considerable  progress  in  the  Colonies.  It  has  been  notably 
adopted  in  the  advanced  democracy  of  Victoria ;  and  a  sub- 
stantial step  in  the  same  direction  has  taken  shape  in  our  own 
"Civil  Service  Act"  of  1885. 

Sir  H.  Maine  holds  that  democracy  is  an  exceptionally  fragile 
and  difficult  form  of  government,  only  to  be  maintained  by 
influences  dangerous  either  to  the  intellect  or  to  the  morality  of 
the  community.  By  a  wise  Constitution,  such  as  that  of  the 
United  States,  and  under  special  local  conditions,  it  can  perhaps 
be  made  tolerable;  but  in  England  the  local  conditions  are 
widely  diflferent,  and  our  Constitution  is  in  a  state  of  flux.  Mr. 
Gladstone,  in  the  debate  on  the  Address  in  January  of  this  year, 
criticised  the  phrase  "fundamental  law,"  which  occurred  in  the 
Queen's  Speech,  and  was  acrimoniously  attacked  for  doing  so  ; 
but  on  constitutional  questions  j\Ir.  Gladstone  has  a  habit  of 
being  in  the  right,  and,  as  no  reader  of  Mr.  Dicey's  recent  work 
can  fail  to  recognise,  his  criticism  was  perfectly  correct  on  that 
occasion.  While  France  has  its  written  Constitution,  periodically 
upset  by  revolutions,  and  the  United  States  have  theirs,  with 
due  provision  both  for  its  maintenance  and  its  amendment,  in 
the  unwritten  British  Constitution  there  is  nothing  which  a  jurist 
could  assert  to  be  fundamental.  The  respective  rights  of  the 
Crown,  the  Cabinet,  and  the  tAvo  Houses  of  Parliament,  are  or 
may  become  the  subjects  of  a  controversy,  in  which  the  last  word 
has  to  be  said  by  the  commons  of  the  realm.     There  are  many 

^  A  striking  account  of  the  effects  of  civil  service  reform  in  the  American  Post 
Office,  and  the  substitution  of  the  system  of  competitive  examinations  and  per- 
manent tenure  for  that  of  political  nominations,  will  be  found  in  Harper's 
Magazine  for  April  1886. 


160  POPULAR  GOVERNMENT 

points  of  constitutional  procedure  on  which  the  most  serious 
conflicts  have  arisen,  or  might  at  any  moment  arise.  The  extent 
to  which  the  prerogative  of  the  Crown  may  legitimately  be 
exercised,  whether  with  or  without  the  advice  of  the  Cabinet,  is 
theoretically  a  matter  of  doubt.  The  Cabinet,  a  body  entirely 
unknown  to  the  theory  of  the  Constitution,  and  which  may  be 
described  as  a  secret  conclave  of  the  leaders  of  the  majority  in 
the  House  of  Commons,  has  obtained  in  practice  the  power  of 
initiating,  controlling  and  stopping  all  legislation.  How  far  the 
House  of  Lords  is  entitled  to  arrest  Avhat  may  be  described  as 
constitutional  legislation,  introduced  by  the  Ministry  and  adopted 
by  the  House  of  Commons,  is  a  question  which  arose  in  1832  and 
1884,  which  on  both  those  occasions  was  amical)Iy  settled,  but 
which  at  some  future  date  may  again  arise  with  a  less  fortunate 
result.  As  to  the  House  of  Commons  itself,  its  power  of  dealing 
with  proposals  afl^ecting  the  Constitution  has  of  late  years  been 
somewhat  impugned  by  the  development  of  what  may  be 
described  as  the  theory  of  the  Mandate.  Had  the  work  before 
us  been  written  a  little  later,  the  author  would  have  found  a 
striking  illustration  of  his  observations  on  this  subject  in  the 
argument  on  which  Lord  Hartington  mainly  relied  in  his 
opposition  to  the  proposals  of  Mr.  Gladstone's  Ministry  for  the 
future  government  of  Ireland.  The  constituencies,  he  contended 
in  effect,  had  never  been  consulted  on  the  question ;  until  they 
spoke,  the  House  had  no  authority  to  deal  with  it ;  when  they 
pronounced,  it  would  become  the  duty  of  Parliament  to  register 
their  decision.  Contrasting  the  haphazard  manner  in  which  such 
measures  as  the  recent  Franchise  Bill  are  dealt  with  in  England 
— the  Irish  Government  Bill,  as  remarked  above,  would  have 
afforded  a  still  more  effective  example — with  the  written  Con- 
stitution of  the  American  Union  and  the  several  States,  and  the 
elaborate  safeguards  with  which  the  power  of  introducing 
amendments  is  circumscribed,  "  Is  it  idle  to  hope,"  Sir  H.  Maine 
tentatively  inquires,  in  one  of  the  few  paragrajjhs  not  merely 
critical  which  the  present  volume  contains,  "  Is  it  idle  to  hope 
that  at  some  calmer  moment — now  that  the  creation  of  two  or 
three  million  more  voters  has  been  accomplished — we  may  borrow 
a  few  of  the  American  securities  against  surprise  and  irrefiection 
in  constitutional  legislation,  and  express  them  with  something 
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like  the  American  precision "? "  For  constitutional  changes,  he 
suggests,  there  should  be  a  special  legislative  procedure,  to  save 
us  from  the  destiny  towards  which  tendencies  now  actively  at 
work  are  plainly  conducting  us.  "We  are  drifting,"  he  tells  us, 
"  towards  a  type  of  government  associated  with  terrible  events — 
a  single  Assembly,  armed  with  full  powers  over  the  Constitution, 
which  it  may  exercise  at  pleasure.  It  will  be  a  theoretically 
all-powerful  Convention,  governed  by  a  practically  all-powerful 
secret  Committee  of  Public  Safety,  but  kept  from  complete  sub- 
mission to  its  authority  by  Obstruction,  for  which  its  rulers 
are  always  seeking  to  find  a  remedy  in  some  kind  of  moral 
guillotine." 

II* 

"There  is  surely  need,"  we  remarked,  in  concluding  a  review 
of  a  former  work  of  Sir  H,  Maine's,  "for  some  caution  in  our 
steps,  and  some  certainty  as  to  the  goal  to  which,  under  the  vague 
name  of  'Progress,'  we  are  being  led,  at  a  time  when  the  greatest 
statesman  of  the  age  carries  with  him  an  enthusiastic  majority  in 
relegating  the  maxims  of  political  economy  to  the  planets  of  Jupiter 
and  Saturn."  The  question  thus  indicated  is  discussed  by  Sir  H. 
Maine  in  the  third  essay  of  the  present  volume,  under  the  title 
of  "  The  Age  of  Progress."  The  remarkable  series  of  political 
and  social  changes,  dating  from  the  Revolution  in  France  and  the 
first  Reform  Bill  in  England,  may  be  regarded,  he  observes,  as  a 
continuous  movement  towards  the  triumph  of  the  democratic 
principle.  The  tendency  in  both  countries  has  been  towards  the 
destruction  of  privilege  and  the  establishment  of  political  equality. 
It  is  commonly  assumed,  he  proceeds,  that  this  innovating 
tendency  is  likely  to  prove  permanent,  that  a  democratic 
regime  necessarily  implies  incessant  activity  in  reforming  legisla- 
tion, that  such  a  process  is  inevitable  and  its  realisation  in  accord- 
ance with  the  bent  of  human  nature  when  allowed  free  play. 
This  assumption,  we  are  told,  is  unwarranted  by  experience. 
The  vast  majority  of  mankind — including  all  the  Oriental  races, 
the  enormous  mass  of  the  Indian  population,  both  Mahommedan 
and   Hindu,    the   millions   of   Chinese,    and   the    multitudes   of 

*  Ca2)e  Law  Journal,  February  1887. 
M 


162  POPULAK  GOVERNMENT 

Africans — detest  change  and  despise  it.  Even  as  to  the  typically 
conservative  inhabitants  of  China,  this  proposition,  in  the  light 
of  certain  recent  facts  and  of  the  policy  which  of  late  years  has 
found  favour  at  Pekin,  seems  to  require  material  qualification  ;  ^ 
while  as  to  a  large  proportion  at  all  events  of  "the  multitudes  of 
coloured  men  who  swarm  in  the  great  continent  of  Africa,"  we 
should  be  inclined  to  hold  that,  far  from  detesting  change,  these 
races,  though  with  little  initiative  capacity,  possess  a  remarkable 
faculty  for  assimilation.  The  enthusiasm  for  change.  Sir  H. 
Maine  continues,  is  not  only  comparatively  rare  but  extremely 
modern,  and  practically  limited  to  populations  of  European  origin. 
Even  among  these  latter  it  is  mainly  confined  to  the  department 
of  politics.  In  other  spheres,  change  is  disliked  and  habit 
peculiarly  tenacious.  Even  the  JEnglishman,  he  acutely  remarks, 
"who  transports  himself  to  Australia  or  to  India,  surrounds 
himself,  under  the  greatest  difficulties,  Avith  as  close  an  imitation 
of  English  life  as  he  can  contrive,  and  submits  all  the  while  to  a 
distasteful  exile  in  the  hope  of  some  day  returning  to  the  life 
which  he  lived  in  his  youth  or  childhood,  though  under  some- 
what more  favourable  conditions."  What  applies  to  habit  applies 
equally  to  manners,  and  what  is  true  of  men  is  still  more  true 
of  women.  Varium  et  mutabile  semper  Femina,  was  the  warning  of 
the  divine  messenger  to  -^neas ;  souvent  femme  varie,  exclaimed 
"  a  French  king  of  extraordinary  dissoluteness " ;  but  from  the 
testimony  of  Mercury  and  of  Francis  I.  Sir  H.  Maine  appeals  to 
that  of  Thackeray  and  Trollope,  and  claims  "constancy  as  a 
special  and  distinctive  female  virtue."  It  is  notorious  that  the 
literature  of  fiction  is  written  mainly  for  and  largely  by  women ; 
and  what  can  be  more  conventional  than  the  modern  novel? 
Even  fashion — dictated,  it  is  understood,  not  so  much  by  feminine 
caprice  as  by  the  commercial  instincts  of  the  men  milliners  of 
Paris — varies  much  less  widely  and  rapidly  than  is  commonly 
supposed,  and  tastes  linger  though  the  form  in  which  we  seek 
to  gratify  them  may  be  varied  or  modified.  "Man  has  changed 
much,"  we  read,  "  in  Western  Europe,  but  it  is  singular  how  much 
of  the  savage  there  still  is  in  him,  independently  of  the  identity 
of  the  physical  constitution  which  has  always  belonged  to  him. 

^  See,  for  example,  a  verj'  interesting  article  on  "  China  and  the  West,"  in  the 
Quarterly  Review,  July  1886. 
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There  are  a  number  of  occupations  which  civilised  men  follow 
with  the  utmost  eagerness,  and  a  number  of  tastes  in  which  they 
indulge  with  the  keenest  pleasure,  A\athout  being  able  to  account 
for  them  intellectually,  or  to  reconcile  them  with  accepted  morality. 
These  pursuits  and  tastes  are,  as  a  rule,  common  to  the  civilised 
man  and  the  savage.  Like  the  savage,  the  Englishman,  French- 
man or  American  makes  war ;  like  the  savage,  he  hunts ;  like 
the  savage,  he  dances ;  like  the  savage,  he  indulges  in  endless 
deliberation ;  like  the  savage,  he  sets  an  extravagant  value  on 
rhetoric ;  like  the  savage,  he  is  a  man  of  party,  with  a  newspaper 
for  a  totem,  instead  of  a  mark  on  his  forehead  or  arm ;  and,  like 
a  savage,  he  is  apt  to  make  of  his  totem  his  God."  There  are 
indeed,  it  might  be  added,  two  truths  the  contemplation  of 
neither  of  which  should  exclude  the  other.  Human  nature  is 
always  fundamentally  the  same ;  but  we  are  all  "  played  upon 
by  our  environment,"  and  the  plasticity  of  mankind,  which 
Montesquieu  first  brought  into  prominence,  and  perhaps  pressed 
too  far,  is  still  a  phenomenon  impossible  to  ignore. 

Having  argued  that  the  love  of  innovation  is  confined  to 
modern  times  and  to  certain  races,  and  even  among  them  is 
limited  to  the  sphere  of  politics,  Sir  Henry  proceeds  to  observe 
that  it  is  closely  connected  with  the  advances  of  scientific  in- 
vention and  the  progress  of  scientific  thought.  Science,  however, 
he  asserts,  has  never  been  popular  with  the  multitude.  The 
introduction  of  improvements  in  machinery  has  constantly  met 
with  the  most  obstinate  resistance.  Compulsory  vaccination  at 
the  present  day  is  in  the  gravest  danger ;  the  teachings  of  political 
economy  are  despised ;  and  the  doctrine  of  free  trade  is  received 
vnth  great  and  gro\Wng  disfavour  among  the  working  classes. 
No  doubt,  at  the  general  election  of  1885,  the  Conservative 
victories  in  the  boroughs  were  partly  attributable  to  the  en- 
couragement given  by  that  party,  from  Lord  Salisbury  downwards, 
to  protectionist  fallacies ;  but  it  is  only  just  to  observe  that  such 
fallacies  are  not  confined  to  democracies.  "The  Russians,"  as 
Mr.  Bright  once  remarked  to  the  present  writer,  "have  a 
barbarous  tariff,  though  not  quite  so  barbarous  as  that  of  the 
United  States."  As  to  political  economy,  Sir  H.  Maine,  in  one 
of  his  other  -vm tings,  has  justly  remarked  that  it  is  a  science  of 
abstraction,  and  in  estimating  the  practical  value  of  such  sciences 
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it  is  necessary  to  make  due  allowance  for  what  has  to  be  discarded, 
or  "thrown  aside  as  friction,"  in  order  to  apply  the  process.^ 
The  principle  of  laisser  /aire  is  on  the  whole  a  sound  one ;  but  as 
Professor  Sidgwick  recently  pointed  out,  and  as  Lord  Bramwell 
himself  would  probably  admit,  there  are,  even  in  the  judgment 
of  the  most  orthodox  economist,  many  necessary  exceptions  to  its 
efficacious  operation.  As  to  the  alleged  popular  dislike  of 
scientific  invention,  there  will  always  doubtless  be  men  like 
Demetrius,  ready  with  plausible  arguments  and  violent  threats 
against  the  application  of  any  new  idea  by  which  they  conceive 
that  their  craft  is  in  danger  to  be  set  at  nought ;  but  it  must  be 
remembered  that  democracy,  by  bringing  the  conveniences  of  life 
within  the  grasp  of  a  larger  number,  and  within  the  aspirations 
of  all,  stimulates  the  demand  for  everything  that  makes  exist- 
ence easier.  In  this  matter  we  may  feel  some  confidence  that 
Bentham's  theory  will  have  free  play.  The  most  democratic  of 
modern  countries,  as  Sir  H.  Maine  admits  on  a  later  page, 
possesses  the  best  of  patent  laws,  which  has  "made  the  American 
people  the  first  in  the  world  for  the  number  and  ingenuity  of  the 
inventions  by  which  it  has  promoted  the  useful  arts."  In  more 
than  one  passage  Sir  Henry  gives  us  a  sort  of  counsel  of  despair, 
to  preserve  what  fragments  we  can  of  our  disappearing  aristocracy 
of  birth  and  privilege — to  save  at  least  the  Avreckage  of  the  stately 
ship — lest  it  be  replaced  for  the  nonce  by  an  aristocracy  of 
intellect,  itself  destined  in  its  turn  to  be  speedily  submerged  by 
democracy's  advancing  wave.  To  our  mind,  it  is  by  no  means  so 
clear  that  democracy,  which  will  certainly  prove  no  friend  to 
privilege  unredeemed  by  merit,  is  likely  to  prove  either  hostile  or 
indifferent  to  literature,  science  or  art.  The  democratic  principle 
has  nowhere  more  completely  triumphed  than  in  the  great  town 
of  Birmingham ;  and  a  vivid  description  which  has  recently  been 
published  of  the  municipal  life  of  Birmingham — with  its  free 
libraries  and  art  galleries,  its  promotion  of  science,  of  music  and 
gymnastic,  in  the  widest  and  most  Platonic  sense — may  well  fill 
those  living  in  less  democratic  communities,  to  use  Sir  Henry's 
own  phrase,  "  with  wonder  and  envy." " 

^  See  the  Rede  Lecture  on  '  The  Effects  of  Oliservation  of  India  on  Modern 
European  Thought,"  Village  Qmnmunities,  3rd  edition,  pp.  232,  233. 

'^  See  "Birmingham  :  a  Study  from  the  Life,"  by  John  Macdonakl,  Nineteenth 
Century,  August  1886. 
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Sir  H.  Maine  is  keenly  alive  to  the  dangers  of  excessive  legis- 
lation, to  which  he  considers  that  we  are  specially  exposed  by 
our  system  of  party  government.  No  doubt  these  dangers  are 
not  merely  imaginary,  and  it  is  impossible  to  anticipate  without 
some  anxiety  the  approach  of  a  period  in  which  Mr.  Chamberlain 
and  Lord  R.  Churchill  may  be  found  playing  the  part  of  two 
rival  showmen,  each  trying  to  outbid  the  other  in  touting  for  the 
custom  of  the  mob.  There  is,  however,  another  side  to  the 
shield ;  and  until  our  parliamentary  methods  are  improved,  the 
greater  and  more  immediate  danger  is  that  the  ordinary  legisla- 
tion, for  which  in  our  complicated  social  and  commercial  system 
there  is  a  constant  and  healthy  demand,  will  tend  more  and 
more  to  fall  in  arrear  of  the  actual  and  pressing  requirements  of 
the  community.  Sir  H.  Maine  thinks  that  we  are  destined  to 
pass  through  a  period  of  organic  change  and  destructive  legislation 
into  a  state  of  permanent  lethargy  and  stagnation.  Some  of  his 
reasons  for  thus  casting  our  political  horoscope  seem  to  be 
mutually  inconsistent,  and  there  is  reason  to  believe  that  the 
democracy  may  prove  neither  so  enamoured  of  change,  nor  yet 
so  hostile  to  it,  as  he  is  inclined  almost  in  the  same  breath  to 
predict.  The  evidence  of  history,  such  as  it  is,  hardly  supports 
his  forecast.  The  violent  upheaval  of  the  French  revolutionary 
era,  as  he  has  himself  elsewhere  pointed  out,^  and  as  is  more  fully 
shown  by  such  writers  as  Taine  and  Tocqueville,  was  due  both  to 
the  idiosyncrasy  of  the  French  character  and  to  a  remarkable 
combination  of  causes  which  assuredly  can  never  recur.  On  the 
other  hand,  the  inference  which  he  draws  from  the  negative 
operation  of  the  Swiss  Referendum — a  device  by  which  certain 
changes  carried  in  the  Legislature  have  been  referred  from  time 
to  time  to  a  sort  of  pUbiscite,  with  the  result  that  they  have 
been  almost  invariably  rejected — is  surely  against  the  theory 
that  the  populace  will  always  be  in  favour  of  radical  change. 
His  observations,  perhaps  somewhat  too  broadly  put,  on  the 
scantiness  of  American  legislation,  tend  in  the  same  direction ; 
and  we  may  find  still  more  cogent  evidence  nearer  home.  There 
are  indeed  many  indications  that  a  popular  electorate  has  but 
little  appetite  for  sensational  schemes  of  political  innovation  and 

^  See   "The  Decay  of  Feudal  Property  in  France  and  England,"  reprinted 
from  the  Fmtnvjhtly  Review  in  Early  Lcno  and  Custom, 
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is  rather  disposed  to  hold  that  the  first  duty  of  a  Minister  is 
efficient  administration.  In  1874  the  second  Parliament  elected 
after  the  democratic  Reform  Bill  of  1867  contained  a  strong  Con- 
servative majority  as  an  embodied  protest  against  "harassing 
legislation  " ;  while  twelve  years  later,  with  household  suffrage 
extended  to  the  counties,  a  great  project  of  constitutional  change, 
advocated  by  the  most  powerful  Minister  of  the  age,  has 
received  from  the  constituencies  a  condemnation  far  more  decisive 
than  that  which  Parliament  had  ventured  to  pronounce. 

Not  only  in  our  party  system  does  Sir  H.  Maine  discover  a 
standing  menace  to  the  Constitution;  the  shibboleths  of  dead 
philosophers,  mechanically  adopted  by  modern  politicians,  are 
held  to  exercise  an  equally  insidious  influence.  Rousseau's  theory 
of  Natural  Rights,  and  Bentham's  principle  of  Greatest  Happi- 
ness, are  still  alive  and  mischievous.  Mr.  Chamberlain,  it  is 
true,  was  rather  fond  of  alluding  to  "  natural  rights,"  some  little 
time  ago,  and  they  certainly  figured  in  "The  Radical  Programme"; 
but  the  theory  was  somewhat  coldly  received.  He  had  also 
something  to  say  on  the  subject  of  Ransom,  citing,  however,  as 
his  authority,  not  the  speculations  of  Jean  Jacques,  but  certain 
passages  in  the  Old  Testament.  As  to  Bentham  and  his  school, 
if  any  proposal  could  be  shown  to  be  a  logical  deduction  from 
their  principles,  the  demonstration  would  scarcely  commend  its 
acceptance  to  the  Radical  politician  of  the  present  day.  The 
fact  is  that  Sir  H.  Maine,  in  his  philosophical  survey  of  the 
characteristics  of  "the  masses,"  is  somewhat  apt  to  underrate 
their  common  sense.  His  standpoint  is  much  the  same  as  that  of 
Mr.  Lowe  at  the  time  of  the  formation  of  the  Cave  of  Adullam ; 
but  even  Lord  Sherbrooke  would  probably  now  admit  that  the 
educating  influence  of  the  franchise  is  something  more  than  a 
fond  ideal.  Experience  will  soon  convince  the  "  two  millions  of 
capable  citizens,"  of  whom  we  heard  so  much  tAvo  years  ago,  that 
natural  rights  can  never  prevent  social  inequality,  that  the  three 
acres  and  the  cow  will  scarcely  go  round,  and  that  legislation  after 
all  can  do  but  little  to  increase  the  sum  of  human  happiness  or 
diminish  the  amount  of  human  misery.  No  doubt,  as  Tocqueville 
long  since  showed,  utilitarianism,  or  the  principle  of  enlightened 
self-interest,  is  the  best  working  faith  for  a  democratic  com- 
munity ;  and  we  are  not  so  ready  as  Sir  H.  Maine  to  despair  that 
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with  the  possession  of  power  the  enlightenment  necessary  for  its 
judicious  exercise  will  come.  Sir  Henry  appears  to  exaggerate 
the  influence  of  the  philosophers.  Utilitarianism  will  prevail, 
but  its  popular  acceptance  will  depend  on  its  merits,  and  will 
scarcely  be  due  to  Mill  or  Bentham.  As  Mr.  John  Morley,  who 
is  both  a  Radical  and  a  philosopher,  has  justly  observed,  "  What 
makes  the  Radical  of  the  street  is  mostly  mother- wit  exercising 
itself  upon  the  facts  of  the  time.  His  weakness  is  that  he  does 
not  know  enough  of  the  facts  of  other  times."  Sir  H.  Maine 
"makes  no  allowance  among  innovating  agencies  for  native 
rationalism  without  a  formula."  ^ 

It  is  to  the  limited  capacity  and  limited  desire  of  the  human 
race  for  change  and  progress  that  Sir  H.  Maine  attributes  the 
undoubted  superiority  of  historical  over  what  he  describes  as 
a  priori  constitutions.  Here,  again,  we  might  perhaps  dispense 
with  the  formula ;  "  native  rationalism  "  sufficiently  explains  the 
fact.  The  natural  product  of  the  soil  and  climate  will  always 
enjoy  a  healthier  growth  than  the  exotic  which  flourishes  only  in 
the  hot-house.  The  argument,  moreover,  seems  rather  to  tell 
against  the  suggested  attempt  to  repair  our  own  Constitution  by 
taking  for  a  model  that  of  the  United  States,  and  against 
endeavouring  to  introduce  an  artificial  system  of  checks  and 
balances  with  which  we  have  hitherto  dispensed.  Let  us  take 
warning  by  "  the  ludicrous  fate  of  the  Constitution  of  December 
1799,  which  came  from  the  hands  of  Sieyes  a  marvel  of  balanced 
powers,  and  became  by  a  single  transposition  the  charter  of  a 
pure  despotism."  The  question  of  the  reform  of  the  House  of 
Lords  is  cited  by  Sir  H.  Maine  as  one  to  which  it  is  specially 
desirable  that  the  principle  not  of  assumption  but  of  experience 
should  be  applied.  There  is  no  doubt  that  the  "mending  or 
ending "  of  the  House  of  Lords  has  been  brought  of  late  years 
within  the  sphere  of  practical  politics,  and  that  it  is  much  easier 
to  prove  that  the  present  constitution  of  that  Chamber  is  unsatis- 
factory than  to  devise  any  workable  scheme  for  its  improvement. 
The  bicameral  system  may  be  described  as  an  accident  of  English 
history  of  which  experience  has  demonstrated  the  practical  value 
to  the  civilised  world.  Tocqueville  mentions  that  in  one 
American  State,  that  of  Pennsylvania,  the  experiment  of  a  single 

^  "  Sir  H.  Maine  on  Popular  Government,"  Fortnightly  Review,  Febniary  1886. 
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Chamber  was  tried  and  failed ;  since  then  the  bicameral  method 
has  been  uniformly  adopted.  "Cette  theorie,"  he  says,  "a  pen 
pres  ignoree  des  republiques  antiques,  introduite  dans  le  monde 
presque  au  hasard,  ainsi  que  la  plupart  des  grandes  verites, 
meconnue  de  plusieurs  peuples  modernes,  est  enfin  passee  comme 
un  axiome  dans  la  science  politique  de  nos  jours."  ^  The  most 
enthusiastic  Radical  will  scarcely  claim  infallibility  for  the  House 
of  Commons  when  he  remembers  how,  in  1874,  and  again  in 
1880,  a  general  election  showed  that  it  was  completely  out  of 
harmony  with  the  views  of  the  electorate.  At  the  same  time, 
we  can  scarcely  accept  the  somewhat  complacent  opinion,  appar- 
ently held  by  Sir  H.  Maine,  that  a  House  of  hereditary  land- 
owners, as  a  second  Chamber,  stands  in  no  great  need  of  reform. 
The  principle  upon  which  the  necessary  reform  should  be  based 
is  a  question  which  it  is  well  worth  while  to  make  the  subject  of 
calm  and  enlightened  discussion,  while  there  is  yet  time  for 
deliberation,  and  before  the  question  becomes,  as  it  may  at  any 
moment  become,  the  theme  of  party  strife  and  platform  agitation. 
Sir  H.  Maine  admits  that  from  the  American  Senate,  the  most 
successful  of  modern  second  Chambers,  very  little  can  be  learnt 
which  is  likely  to  be  of  use  in  the  reconstruction  of  the  House  of 
Lords.  Mr.  Gladstone,  in  his  Midlothian  Manifesto  of  1885,  ex- 
pressed the  opinion  that  in  any  such  reconstruction  "  the  element 
of  birth"  should  not  be  ignored.  The  ultimate  solution,  we 
venture  to  suggest,  will  possibly  be  found  in  tempering  the 
principle  of  heredity  with  that  of  selection,  while  at  the  same 
time  adding  an  elective  element  and  giving  a  much  larger 
development  to  the  already  recognised  system  of  nomination. 
In  England  we  are  fortunate  in  possessing,  as  Mr.  Freeman  and 
others  have  pointed  out,  no  distinctive  class  of  nobles,  no  nobility 
in  the  strict  sense  of  the  word  ;  between  nobles  and  commons, 
patricians  and  plebeians,  there  is  no  insurmountable  barrier  of 
birth.  On  the  one  hand,  the  younger  sons  of  peers  do  not  retain 
or  succeed  to  the  rank  and  titles  of  their  fathers ;  on  the  other, 
it  has  long  been  the  practice  to  recruit  the  peerage  from  among 
those  who  in  their  respective  callings  have  done  good  service  to 
the  State.  The  hereditary  element  is  constantly  being  qualified 
by  the  addition  of  eminent  politicians  and  diplomatists,  successful 

'  Dem.  i.  139. 
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soldiers  and  sailors,  and  learned  lawyers ;  a  similar  compliment 
has  recently  been  paid  to  literature  ;  and  of  late  years  a  useful 
practice  has  grown  up  of  conferring  the  same  recognition  on  those 
who  have  distinguished  themselves  in  the  work  of  the  permanent 
civil  service.  Such  promotions,  as  increasing  the  administrative 
knowledge  and  practical  experience  of  the  House  of  Lords,  should 
have  a  peculiar  value  ;  and  it  is  to  be  hoped  that  the  time  is  not 
far  distant  when  the  peerage  may  be  strengthened  by  the  addition 
to  its  ranks  of  many  more  such  men  as  Lord  Hammond,  Lord 
Lingen  and  Lord  Thring.  Possibly,  among  all  the  eminent 
public  servants  whose  knowledge  and  ability  might  thus  be 
enlisted  in  the  work  of  legislation,  there  is  no  name  which 
would  add  more  lustre  to  our  Upper  House  than  that  of  Sir  H. 
Maine. 

The  last  essay  in  the  volume  before  us  is  devoted  to  an  inter- 
esting description  of  the  Constitution  of  the  United  States.  It 
is  the  success  of  this  Constitution,  in  the  author's  opinion,  which 
has  alone  sustained  the  credit  of  republican  institutions,  notwith- 
standing their  comparative  failure  in  ancient  times  and  in  other 
modern  instances.  The  antecedent  circumstances  out  of  which 
the  Federal  Constitution  9>rose  undoubtedly  deserve  careful 
attention,  and  The  Federalist  will  always  remain  a  text-book  for 
the  student  of  constitutional  law  and  history.  Sir  H.  Maine's 
historical  rdsumi  cannot  fail  to  interest  even  those  who  are  not 
disposed  to  acquiesce  in  the  despondent  conclusion  to  which  it 
appears  to  point.  He  shows  that  the  great  object  of  the  American 
Constitution  was  to  supply  what  was  lacking  to  the  political 
organisation  of  the  Colonies  on  their  separation  from  the  mother 
country.  The  writers  of  the  Federalist  were  well  versed  in 
Montesquieu.  They  saw  the  importance  of  drawing  a  clear  line 
of  demarcation  between  the  three  branches  of  government — the 
executive,  the  legislative  and  the  judicial — a  division  as  old  as 
Aristotle,^  but  which  in  the  France  of  Montesquieu's  time  was 
entirely  ignored  with  the  most  disastrous  consequences,  and 
which  at  the  present  day  there  is  a  dangerous  tendency  to 
neglect.     Great  sagacity  and  foresight  were  exhibited  by  Hamilton 

^  Sir  H.  Maine  seems  to  speak  of  it  as  "a  luoderu  political  idea."  But  of. 
Arist.  Pol.  vi.  4.  Aristotle,  however,  observes  that  the  exercise  of  these  functions 
is  sometimes  combined  in  the  same  hands. 


170  POPULAR  GOVEPvNMENT 

and  his  colleagues  in  filling  the  vacant  place  in  the  national 
polity  previously  occupied  by  the  limited  monarchy  of  England. 
In  place  of  a  King  they  created  a  President,  whose  office  was  to 
be  terminable  and  not  hereditary.  But  with  these  limitations 
the  American  President  was  modelled  on  King  George  the  Third ; 
he  still  retains  most  of  the  powers  assigned  to  him  by  the  original 
Constitution,  and  is  thus  a  much  more  influential  personage  than 
the  constitutional  sovereign  of  contemporary  Europe.  Those 
executive  powers — the  right  of  making  wars  and  treaties,  of 
conducting  foreign  affairs,  nominating  ministers  and  vetoing 
legislation — which  in  England,  as  in  republican  France,  have 
been  gradually  transferred  to  the  Cabinet  or  the  Legislature,  in 
America  remain  vested  in  the  head  of  the  State,  or  in  the  head 
of  the  State  conjointly  with  the  Senate.  Passing  from  the 
Executive  to  the  Judiciary,  Sir  H.  Maine  describes  the  Supreme 
Court,  of  which  the  most  striking  function  consists  in  the 
maintenance  of  the  Constitution  against  encroachments,  and  the 
preservation  of  the  respective  rights  and  capacities  of  the  Union 
and  the  several  States  which  compose  it.  The  authors  of  the 
Constitution  had  learnt  from  English  experience  the  danger  of 
leaving  complicated  questions  of  constitutional  law  to  the  decision 
of  a  popular  assembly ;  and  by  assigning  the  determination  of 
such  matters  to  the  Supreme  Court  they  sought  to  avoid  a 
recurrence  of  those  risks.  There  is  little  in  this  account  of  the 
American  Judicature  which  had  not  been  anticipated  by 
Tocqueville  ;  but  it  will  doubtless  be  studied  with  advantage  by 
many  who  have  relegated  his  work  to  the  shelf  of  "ancient 
history."  It  is,  however,  somewhat  surprising  that  Sir  H.  Maine 
fails  to  note  that  we  possess  among  our  own  institutions  at  all 
events  the  germ  of  a  tribunal  which  perhaps  is  destined  to 
discharge  with  equal  success  functions  extremely  analogous  to 
those  of  the  Supreme  Court  at  Washington.  We  refer  to  the 
Judicial  Committee  of  the  Privy  Council.  Some  indications  of 
the  potential  development  of  that  remarkable  body  have  indeed 
been  furnished  since  the  publication  of  Sir  Henry's  work.  It 
was  one  of  the  proposals  of  Mr.  Gladstone's  Bill  for  the  govern- 
ment of  Ireland  that,  in  the  event  of  any  enactments  being 
passed  by  the  Irish  Parliament,  containing  "  provisions  in  excess 
of  the  powers  of  the  Irish  Legislature,"  an  appeal  should  lie  to 
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the  Queen  in  Council  and  should  be  referred  to  the  Judicial  Com- 
mittee, which  was  to  be  specially  constituted  for  the  purpose  of 
hearing  such  appeals.^  Again,  it  was  only  a  few  months  ago 
that  a  serious  dispute  between  the  two  branches  of  the  Legisla- 
ture of  Queensland  was  amicably  settled  .by  a  reference  to  the 
same  body ;  and  there  seems  no  reason  why  a  similar  device 
should  not  have  been  adopted  some  years  ago  when  a  similar 
conflict  brought  the  Constitution  of  Victoria  to  a  temporary 
deadlock. 

Passing  to  the  third  branch  of  the  Federal  Government,  the 
legislative  power,  Sir  H.  Maine  shows  how  the  permanent  success 
and  high  reputation  of  the  American  Senate  may  in  part  be  traced 
to  the  historical  principle — the  equality  inter  se  of  the  various 
States,  irrespective  of  their  population — on  which  its  composition 
is  based.  The  House  of  Representatives,  again,  was  meant  to  be 
a  reproduction  of  the  House  of  Commons,  but  its  powers  are  far 
more  circumscribed  than  those  which  the  House  of  Commons  now 
claims  and  exercises.  It  is,  in  fact,  modelled  on  the  House  of 
Commons  of  a  century  ago.  It  does  not  interfere  with  the 
functions  of  the  Executive,  and  it  has  nothing  to  do  with  the 
choice  of  the  President's  Ministers,  who  are  not  allowed  to  sit  in 
either  House.  It  is  in  fact  as  well  as  in  theory  a  legislative 
assembly,  carrying  on  its  business  through  the  medium  of  stand- 
ing committees,  which  appear  to  resemble  the  Bureaux  of  the 
French  Chamber,  and  the  "Grand  Committees"  which  have 
recently  been  experimentally  introduced  at  Westminster.  Mean- 
while, our  own  House  of  Commons,  by  means  of  questions  and 
resolutions,  has  been  steadily  encroaching  on  the  province  of  the 
Executive,  while  at  the  same  time  surrendering  its  proper  business 
— that  of  legislation — to  the  control  of  the  Ministers  of  the 
Crown.  At  the  same  time  the  Ministers  themselves,  in  deciding 
what  measures  should  be  proposed,  and  even  in  what  order  they 
should  be  introduced,"^  show  an  increasing  tendency  to  be  guided 
by  the  dictates  of  the  wire-puller  or  the  caucus.  The  same 
practice  of  handing  over  the  proper  work  of  the  Legislature  to 
the  Executive  may  be  observed  in  the  British  Colonies,  of  which 

^  See  Clause  25,  "Decision  of  Constitutional  Questions." 
"  Sir  H.  Maine  doubtless  alludes  to  the  celebrated  "Franchise  first"  of  the 
Leeds  Conference  of  1883. 
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the  institutions  are  fashioned  after  the  model  of  the  English 
Constitution  of  thirty  or  forty  years  ago,  and  not,  as  in  the  case 
of  the  United  States,  on  that  of  the  last  century.  In  the  Cape 
Colony  we  are  becoming  accustomed  to  "legislation  by  procla- 
mation " ;  and  a  still  further  extension  of  the  same  principle  is 
understood  to  have  been  quite  recently  adopted  by  the  Volksraad 
of  the  South  African  Republic.  It  is  further  to  be  observed  that 
in  America  the  success  or  rejection  of  a  Bill  has  no  effect  on  the 
position  of  the  Government.  Mr.  Disraeli  once  suggested,  when 
he  had  a  Reform  Bill  on  his  hands,  that  the  question  of  Reform 
was  one  on  which  the  fate  of  Ministers  ought  no  longer  to 
depend ;  but  the  suggestion,  made  by  a  Minister  in  a  minority, 
naturally  fell  flat,  and  English  Ministers  still  have  to  stand  or 
fall  by  the  principal  measures  which  they  propose.  "  After  its 
first  birth,"  says  Sir  H.  Maine,  "nothing  can  be  more  equable 
and  nothing  can  be  more  plain  to  observation  than  the  course  of 
an  American  legislative  measure.  A  Bill,  both  in  the  House  of 
Representatives  and  the  Senate,  goes  through  an  identical  number 
of  stages  of  about  equal  length.  When  it  has  passed  both  Houses, 
it  must  still  commend  itself  to  the  President  of  the  United 
States,  who  has  a  veto  on  it  which,  though  qualified,  is  constantly 
used,^  and  is  very  difficult  to  overcome.  An  English  Bill  begins 
in  petty  rivulets  or  stagnant  pools.  Then  it  runs  underground 
for  most  of  its  course,  withdrawn  from  the  eye  by  the  secrecy  of 
the  Cabinet.  Emerging  into  the  House  of  Commons,  it  can  no 
more  escape  from  its  embankment  than  the  water  of  a  canal ; 
but  once  dismissed  from  that  House,  it  overcomes  all  remaining 
obstacles  with  the  rush  of  a  cataract,  and  mixes  with  the  trackless 
ocean  of  British  institutions."  Sir  Henry  considers  this  process 
all  the  more  dangerous  in  that  it  applies  as  well  to  constitutional 
as  to  ordinary  legislation.  The  contrast  between  the  manner  in 
which  a  Reform  Bill  is  demanded,  proposed  and  carried  in 
England,  and  the  elaborate  checks  on  any  amendment  of  the 
"fundamental  law"  of  the  United  States,  is  undoubtedly  a 
striking  one.  "  Of  all  the  infirmities  of  our  Constitution  in  its 
decay,"  asserts  our  author,  "there  is  none  more  serious  than  the 
absence  of  any  special  precautions  to  be  observed  in  passing  laws 

1  It  is  stated  that  President  Cleveland  has  already  vetoed  a  larger  number  of 
Bills  than  all  his  predecessors  combined. 
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which  touch  the  very  foundations  of  our  political  system."  It 
may,  however,  be  questioned  whether  the  effect  of  any  "  special 
precautions  "  if  now  introduced  would  not  prove  merely  irritating. 
Once  more  let  us  recall  the  fate  of  Sieyes.  If  such  measures  as 
the  three  great  Reform  Bills,  demanded  as  they  were  by  public 
opinion,  had  necessitated  a  protracted  period  of  constitutional 
revision,  the  end  would  have  been  the  same,  but  the  process 
would  have  involved  a  dangerous  amount  of  friction.  Even 
when  we  turn  to  American  experience,  the  difficulty  of  effecting 
constitutional  changes  has  scarcely  proved  an  unmixed  advantage  ; 
and  the  latest  amendments  of  the  Constitution  were  obtained 
only  by  means  of  an  internecine  war.  It  may  be  that  the  framers 
of  the  Constitution  deliberately  ignored  the  question  of  slavery — 
a  dark  spot  of  which  Tocqueville  foresaw  the  danger  half  a 
century  ago ;  but  it  may  also  well  be  doubted  whether  any 
prescience  on  their  part  could  have  provided  for  an  amicable 
adjustment  of  the  controversy  by  the  Supreme  Court.  Taking, 
however,  the  American  Constitution  as  a  whole,  we  may  say 
with  Tocqueville  that  it  "ressemble  a  ces  belles  creations  de 
I'industrie  humaine  qui  comblent  de  gloire  et  de  biens  ceux  qui 
les  inventent,  mais  cjui  restent  steriles  en  d'autres  mains,"  He 
illustrates  his  proposition  by  the  case  of  Mexico,  which  copied 
the  letter  of  the  Federal  Constitution  but  failed  to  transplant  its 
vivifying  spirit.  The  result  was  immediate  embarrassment  and 
confusion,  followed  by  incessant  oscillation  between  a  state  of 
anarchy  and  military  despotism. 

We  have  referred  more  than  once  in  following  Sir  H.  Maine 
through  his  gloomy  vaticinations  to  the  writings  of  Tocqueville. 
Of  his  works  we  may  indeed  say  to  the  students  of  political 
philosophy,  as  Horace  says  of  the  Greek  models, 

Nocturna  versate  manu,  versate  diurna 

After  Sir  H.  Maine's  cold  douche  on  Radical  enthusiasm,  the  warm 
glow  produced  by  a  perusal  of  Tocqueville — of  his  Dcmocratie  en 
Am6riqiie  and,  in  a  scarcely  less  degree,  the  fragment  on  UAncien 
PUgime  et  la  Bevolution — inspired  as  they  are  by  a  generous  confi- 
dence in  human  nature,  and  in  the  free  play  of  the  social  instinct, 
may  well  produce  a  salutary  and  invigorating  effect.  There 
are   indeed   few  Avorks    which  have   suffered   less  by   lapse   of 
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time.*  The  real  lesson  which  Tocqueville  derives  from  his  study  of 
American  institutions  is  a  far  more  fruitful  one  than  that 
dubiously  hinted  at  by  Sir  H.  Maine.  He  does  not  overrate 
their  mechanism,  nor  underrate  the  difficulty  of  applying  it 
elsewhere.  The  success  of  the  democratic  principle  is,  in  his 
judgment,  to  be  attributed  less  to  the  physical  conditions  and 
geographical  situation  of  the  United  States  than  to  their  political 
institutions,  and  less  to  their  political  institutions  than  to 
the  habits  and  character  of  the  people.  The  first  and  least 
important  of  these  three  causes  cannot  be  reproduced  else- 
where, and  the  second  can  probably  be  only  partially  adopted  • 
but  there  is  no  reason  why  the  same  national  characteristics 
which  free  institutions  have  fostered  in  America  should  not 
sustain  the  cause  of  popular  government  in  other  lands.  Tocque- 
ville has  been  described  as  "an  aristocrat  who  accepted  his 
defeat " ;  and  no  doubt  he  clearly  saw,  as  Sir  H.  Maine  himself 
is  disposed  to  admit,  that  the  old  spirit  of  aristocracy  is  dead, 
and  that  for  a  dead  aristocracy  there  is  no  resurrection.  He 
would  scarcely,  however,  have  followed  Sir  H.  Maine  in  his  next 
step,  or  maintained  that  it  is  from  aristocracy  that  "  all  improve- 
ment has  hitherto  sprung."  Democracy,  on  Sir  Henry's  own 
showing,  is  still  very  young,  and  has  the  faults  of  youth ;  but 
that  is  a  reproach  which  time  will  remedy  and  to  which,  like 
Pitt,  it  is  daily  becoming  less  amenable.  As  yet,  it  has  not  had 
the  same  chance  as  aristocracy  of  showing  of  what  it  is  capable ; 
and  those  who  have  studied  not  merely  the  magnificence  of 
Kings  and  Courts,  but  the  real  condition  of  the  people  in  the 
days  of  the  ancien  rigime,  will  scarcely  share  Sir  H.  Maine's 
regret  that  aristocracy  is  incapable  of  revival.^  At  the  same 
time  we  must  not  forget  the  old  warning  of  Aristotle  against 
"  unmixed  governments  " ;  and  such  fragments  of  aristocracy  as 
still  remain  may  in  many  cases  be  worth  preserving,  if  only  to 
counteract  the  danger  to  which  democracy,  like  every  other  form 
of  government,  is  exposed  of  erring  in  the  direction  of  its  own 
bias.  While  no  form  of  government  is  necessarily  durable,  or 
necessarily  ephemeral,  the  true  security  of  each  is  not  to  be  too 

*  [See  an  interesting  pajser  on  this  subject  in  the  Century  Magazine  for 
September  1898.] 

^  "The  usurpations  of  the  rich  are  more  fatal  to  the  polity  than  those  of  the 
commons." — Arist.  Pol.  vi.  12,  sub  fine. 
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obtrusive  of  its  own  principles.  Tocqueville,  let  it  be  added, 
was  not  merely  an  enlightened  aristocrat,  but  he  was  above  all 
an  ardent  lover  of  liberty.  The  great  problem  which  he  con- 
fronted was  that  of  the  reconciliation  of  liberty  with  equality. 
He  saw  clearly  that  the  modern  world,  in  its  passion  for  equality, 
is  only  too  ready  to  receive  it  at  the  hand  of  a  master,  and  that 
the  only  real  choice  now  open  to  us  lies  between  democratic 
liberty  and  equality  under  an  absolute  and  enervating  despotism. 
Is  not  the  former  then  worth  preserving,  and  is  not  that  teacher 
best  worth  hearing  who  endeavours  to  show  us  how  to  gratify 
the  common  desire  for  equal  rights  without  surrendering  the 
precious  heritage  of  freedom  1  All  the  world,  it  has  been  said,  is 
fated  to  become  either  English  or  Slav.  "  Leur  point  de  depart," 
says  Tocqueville,  speaking  of  these  two  races,  "est  different, 
leurs  voies  sont  diverses ;  neanmoins,  chacun  d'eux  semble  appele 
par  un  dessein  secret  de  la  Providence  a  tenir  un  jour  dans  ses 
mains  les  destinees  de  la  moitie  du  monde."  The  one  people 
embodies  the  principle  of  liberty,  the  other  that  of  servitude ; 
shall  we  be  unfaithful  to  our  traditions  or  lose  confidence  in  the 
destiny  and  civilising  mission  of  the  English-speaking  race  1 

That  democracy  is  difficult  may  be  admitted  without  despair ; 
and  that  it  is  fragile,  without  abandoning  all  hope  for  its  preser- 
vation. Life  itself  is  precarious,  and  its  conduct  far  from  easy ; 
but  we  are  none  the  less  tenacious  of  it.  Even  if  democracy  is 
not  destined  to  endure  for  ever,  it  is  a  force  with  which  we  of 
this  generation  have  to  reckon ;  and  we  shall  probably  make  the 
best  of  it  by  frankly  recognising  that,  like  most  other  human 
institutions,  it  is  neither  a  paragon  of  excellence  nor  a  monster  of 
deformity.  To  use  M.  Renan's  phrase,  it  has  les  tUfauts  de  ses 
qualiUs.  Popular  government  is  perhaps  peculiarly  liable  to 
vacillation  of  aim  and  want  of  continuity  of  policy ;  it  does  not 
habitually  foster  the  highest  ideals  or  stimulate  to  the  loftiest 
purposes ;  its  methods  are  rather  utilitarian  than  chivalrous ;  it 
does  not  always  put  the  best  men  in  the  highest  place ;  and 
through  love  of  individual  ease  and  equality  of  condition,  it  often 
gives  scope  for  the  encroachments  of  despotism,  of  that  form  of 
government  which  is  sometimes  called  paternal,  but  which  does 
not  deserve  the  name,  inasmuch  as  its  policy  is  to  keep  its 
subjects  in  perpetual  tutelage.     On  the  other  hand,  a  democrati- 
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cally  organised  society,  where  almost  everyone  has  something  to 
lose  and  little  to  acquire  by  violent  change,  in  the  long  run  is 
likely  to  prove  neither  revolutionary  nor  socialistic.    With  regard 
to  external  affairs,  its  attitude  is  essentially  pacific,  but  it  will 
fight,  and  fight  well,  in  what  it  deems  a  worthy  cause ;  while,  so 
far  as  internal  development  is  concerned,  it  stimulates  industry  and 
commerce,  and  increases  the  wealth  of  nations,  more  surely  and 
rapidly  than  any  other  known  form  of  social  organisation.^     If, 
then,  we  conclude  that  popular  government  has  sufficient  merit 
to  be  worth  maintaining,   the  question   remains,    How   can   its 
permanence  be  best   secured  1     The  great  problem  of   modern 
times  is  to  prevent  democracy  from  degenerating  into  tyranny, 
and  to  combine  the  government  of  the  many  with  individual 
liberty  and  private  rights.     For  these  latter  the  best  security 
consists  in  their  wide  diffusion ;  and  from  this  point  of  view  it 
is  probable  that  some  proposals   now  advocated  by   advanced 
Radicals — such,  for  example,  as  a  thorough  reform  of  the  land 
laws — may  prove  highly  conservative  in  their  ultimate  effects. 
In  France  almost  every  peasant  is  a  landowner ;  and  there  is  no 
more  conservative  race  of  men  than  the  French  peasantry."    What 
has  been  said  of  proprietary  applies  equally  to  political  rights. 
The  surest  way  to  teach  the  Avorking  man  to  respect  the  rights 
and  privileges  of  his  neighbour  is  to  give  him  rights  and  privileges 
of  his  own.     Sir  H.  Maine  holds,  with  Mr.  Justice  Stephen,  that 
the  fraction  of  power  belonging  to  an  individual  in  a  democracy  is 
so  insignificant  and  comminuted  that  he  will  readily  consent  to 
its  diversion  to  the  purposes  of  the  wire-puller,  "the  political 
chiffonier  who  collects  and  utilises  the  fragments."     But  free  in- 
stitutions on  a  popular  basis  soon  beget  the  intelligent  exercise  of 
the  right  of  combination.     If  we  look  for  a  stimulant  of  this 
healthful  tendency,  we  shall  probably  find  it  in  a  judicious  ex- 
tension of  the  principle  of  local  self-government.     The  exercise  of 
power  on  a  small  scale  and  in  a  comparatively  narrow  sphere  will 
intensify  the  sense  of  personal  responsibility ;  it  will  enable  the 

'  "  Je  ne  sais  si  Ton  peut  citer  un  seiil  peujile  nianufactiirier  et  commer9aut. 
depuis  les  Tyriens  jusqu'aux  Florentius  et  aux  Anglais,  qui  n'ait  eU'  un  peuple 
libre.  II  y  a  done  im  lien  etroit  et  nn  rapport  necessaire  entre  ces  deux  choses, 
libertt:  et  Industrie. " — Tocqueville,  iJem.  iii.  226. 

^  Tocqueville  makes  a  similar  observation  as  to  America :  "  En  Amt'rique  il 
n'y  a  point  de  prole taires.  Chacun,  ayant  un  bien  particulier  a  defendre,  reconnait 
en  priucipe  le  droit  de  propriete." — Dtm,  ii.  120. 
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voter  to  learu  by  observcation  the  effect  of  his  votes ;  and  it  will 
prevent  his  faculties  from  rusting  by  disuse.  In  this  respect,  we 
may  avail  ourselves  of  the  experience  of  France,  not  for  our 
guidance  but  as  a  warning.  In  that  country,  whatever  the  form 
of  government,  whether  absolute,  monarchical  or  republican,  the 
administration  has  always  been  highly  centralised  and  bureaucracy 
has  reigned  supreme.  The  result  has  been  that  the  people, 
accustomed  to  depend  on  the  government  for  the  supply  of  all 
their  needs,  and  to  look  to  the  government  for  direction  in  all 
their  difficulties,  have  found  themselves  unable  to  keep  a  firm  hold 
on  their  constitutional  rights,  for  want  of  practice  in  the  manage- 
ment of  their  local  and  municipal  affairs.  Of  other  safeguards  of 
democracy,  specially  referred  to  by  Tocqueville,  such  as  a  strong 
and  independent  judiciary,^  and  a  free  and  independent  press,  we 
can  here  make  only  the  barest  mention.  A  free  press  is  indeed  by 
no  means  an  unmixed  blessing,  especially  in  a  young  community, 
where  journalism  is  sometimes  venal,  often  ill-informed  and  almost 
habitually  indiscreet.  We  can  rate  it  at  its  true  worth  only  by  an 
exercise  of  the  imagination,  and  by  reflecting  on  what  our  condition 
would  be  without  it — a  reflection  which  will  soon  lead  to  the  con- 
clusion that,  were  it  not  for  this  bulwark  of  freedom,  all  our  other 
securities  and  safeguards  would  soon  prove  of  small  avail. ^ 

"Mieux  vaut,"  exclaimed  in  1839  Gustave  de  Beaumont,  the 
friend  and  editor  of  Tocqueville,  "un  Parlement  corrompu  que 
point  de  Parlement."  A  recent  writer,  in  an  interesting  article 
on  the  Independent  Irish  Parliament,  in  which  he  shows  hovr 
much  that  Parliament,  notwithstanding  all  the  vices  and  dis- 
advantages of  its  constitution  and  environment,  did  for  the  Irish 
people,  recalls  this  saying  and  adopts  it.  "Malgre,"  he  adds, 
"  les  mecomptes  des  cinquante  dernieres  annees,  je  ne  vois  pas 
que  cette  phrase  ait  cesse  d'etre  vraie."^     It  is  natural  to  man  to 

1  "  La  force  des  tribunaux  a  t'te,  de  tout  temps,  la  plus  grande  garantie  qui 
se  piiisse  offrir  a  I'mdependance  individuelle,  niais  cela  est  surtout  vrai  dans  les 
siecles  democratiques ;  les  droits  et  les  interets  particuliers  y  sont  toujours  en 
peril,  si  le  pouvoir  judiciaire  ne  grandit  et  ne  s'etend  a  mesure  que  les  conditions 
s'egalisent. " — Dem.  iii.  532. 

-  "  La  liberte  de  la  presse  est  infiniment  plus  precieuse  chez  les  nations 
democratiques  que  chez  toutes  les  autres  ;  elle  seule  giierit  la  plupart  des  maux 
que  Tegalite  peut  produire." — Dim.  iii.  530.  "  Pour  recueiller  les  hiens  inesti- 
mables  qu'assure  la  liberte  de  la  presse,  il  faut  savoir  se  soumettre  aux  maux 
inevitables  qii'elle  fait  naitre." — Ibid.  ii.  21. 

^  "  Le  Parlement  Irlandais,"  par  JI.  A.  Filon,  Revue  des  Deux  Mondes,  July 
15,  1886. 
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be  keenly  sensible  of  the  evils  from  which  he  sufiers  and  to  fail 
to  realise  the  advantages  of  which  if  he  got  rid  of  them  he  would 
be  simultaneously  deprived.  The  defects  of  the  existing  social 
organisation  are  palpable  to  all ;  and  we  are  sometimes  tempted 
in  our  impatience  of  the  ills  we  have  to  fly  to  others  that  we 
know  not  of.  It  has  often  been  asserted,  for  example,  that 
responsible  government  in  some  of  the  Colonies  is  hopelessly  dis- 
credited ;  and  the  reply  that  the  gift  of  self  government,  like  the 
gifts  of  the  gods,  once  bestowed  can  never  be  recalled,  is  seldom 
held  convincing.  Those  who  hold  views  of  this  kind,  whether 
consciously  or  not,  pass  a  severe  judgment  on  their  fellow-country- 
men. They  would  doubtless  admit  that  liberty  is  a  good  thing  in 
itself,  and  that  in  the  abstract  it  is  better  to  make  one's  own  laws 
than  to  obey  those  imposed  by  others.  The  demand  for  absolute 
government  implies  the  self-contemptuous  admission  that  those 
who  make  it  are  unfit  for  freedom,  and  cannot  hope  to  make 
themselves  fit  for  it  by  the  training  which  free  institutions  give. 
A  sounder  and  less  disheartening  conclusion  is  that,  while  the 
dangers  of  democracy  are  great,  and  above  all  ill-understood,  at 
the  same  time  they  are  not  insurmountable.  Let  us  endeavour 
to  cultivate  long  views,  and  not  be  too  hasty  to  attribute  the 
failures  and  the  blunders  of  unskilled  craftsmen  to  inherent  vices 
in  the  structure  of  the  machine.  Let  us  look  forward  to  the 
future  of  popular  government  not  indeed  without  anxiety,  but 
without  despair.  "  Ayons  done  de  I'avenir  cette  crainte  salutaire 
qui  fait  veiller  et  combattre,  at  non  cette  sorte  de  terreur  molle  et 
oisive  qui  abat  les  coeurs  et  les  enerve."  ^ 

^  Tocqueville,  Dem,  iii.  540. 
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Elementary  Politics.     By  Thomas  Raleigh.     Oxford  University  Press,  1886. 

We  have  lately  been  authoritatively  and  solemnly  informed  that 
the  government  of  this  Colony  must  be  carried  on  in  accordance 
Avith  the  opinions  of  the  majority.  Politicians  are  sometimes 
compelled  to  indulge  in  platitudes ;  but  the  statement  in  question, 
made  with  reference  to  a  country  enjoying  representative  institu- 
tions and  the  full  privileges  of  responsible  government,  is  one 
which  certainly  falls  within  the  sphere  of  "elementary  politics." 
A  little  book  with  this  title  has  recently  been  published  by  Mr. 
Ealeigh,  Fellow  of  All  Souls  College,  Oxford.  It  has  been  received 
with  marked  favour  by  the  English  press ;  we  understand  that 
some  3000  copies  were  sold  within  a  fortnight  of  its  publication  ; 
and  it  certainly  gives  the  reader  who  takes  a  health}^  interest  in 
the  science  of  politics  and  its  practical  application  extremely  good 
value  for  the  shilling  which  it  costs.  In  a  new  country,  questions 
are  frequently  coming  to  the  surface,  for  the  judicious  treatment 
of  which  much  aid  may  be  derived  from  a  knowledge  of  the 
teachings  of  history  and  experience  elsewhere  ;  and  we  think  Mr. 
Raleigh's  little  book  might  be  studied  Avith  advantage  by  many  of 
those  who  help  to  constitute  that  imposing  entity,  "  the  majority," 
in  the  British  Colonies  as  well  as  at  home.  "It  is  not  meant,"  he 
says  in  his  preface,  "to  be  a  compfindium  of  information — nor  is 
it  meant  to  be  a  summary  of  orthodox  political  doctrine.  My 
object  is  not  to  satisfy  but  to  stimulate  inquiry  :  not  to  form  my 
reader's  opinions,  but  to  induce  him  to  form  opinions  of  his  own." 
With  this  object  in  view,  he  begins  with  a  short  sketch  of  the 
origin  of  society,  and  traces  the   gradual   development  of   the 

*  Cai)e  Law  Journal,  February  1887. 
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modern  State,  of  which  he  proceeds  to  explain  the  constitution 
and  machinery.  He  then  examines  certain  political  ideals,  such 
as  "order,"  "justice,"  "liberty,  equality  and  fraternity,"  "the 
rights  of  man,"  and  "the  greatest  happiness  of  the  greatest 
number,"  pointing  out  the  delusiveness  and  unsubstantial  basis  of 
those  "  weak  generalities  "  which,  flavoured  by  "  strong  person- 
alities," are  declared  by  Sir  H.  Maine  to  form  the  stock-in-trade 
of  the  modern  politician.  While  showing  no  sympathy  with  "  the 
abstract  politician  "  and  his  formuhe,  Mr.  Kaleigh,  however,  is  at 
issue  with  Sir  H.  Maine  in  so  far  that,  while  admitting  the  diffi- 
culty of  democracy,  he  holds  it  to  be  "the  most  hopeful  form  of 
government  "  ;  though  in  the  word  "  hopeful "  there  perhaps  lurks 
an  ambiguity.  The  remaining  chapters  of  the  book  before  us  are 
devoted  to  such  subjects  as  "Parties  and  Party  Government," 
"  Wealth,  its  Production  and  Exchange,"  "  Competition,  Monopoly, 
Rent,"  "The  Distribution  of  Wealth,"  "Social  Inequalities,"  "The 
Functions  of  the  State,"  "  The  State  and  Social  Reform,"  on  all 
of  which  the  writer  has  succeeded  in  compressing  a  considerable 
amount  of  sound  sense,  judicious  reflection  and  well  digested  in- 
formation into  a  singularly  small  compass.  The  diet  which  he 
offers  us  is  in  fact  what  the  Spectator  would  probably  describe  as 
"political  pemmican."  "With  a  wide  suffrage,"  he  tells  us  a 
little  cynically,  "no  great  party  can  afford  to  have  a  definite 
creed  ";  we  are  living,  in  short,  in  the  age  of  the  political  telephone, 
with  the  statesman  at  one  end  waiting  to  catch  the  voice  of  "  the 
majority "  issuing  its  orders  from  the  other.  It  is  not  a  very 
lofty  ideal,  that  of  the  professional  politician  :  but,  as  a  recent 
critic  has  observed,  "  d'habitude  on  ne  fait  pas  de  grande  politique 
quand  on  en  vit."  Among  the  political  problems  which  Mr. 
Raleigh  discusses  is  that  of  electoral  qualifications  and  the  exten- 
sion of  the  franchise.  In  this  Colony  there  is  a  tendency  in 
certain  quarters  to  retrogression  in  this  respect ;  and  we  some- 
times hear  a  good  deal  about  the  inadequate  representiition  of 
property  and  intelligence.  The  question  is  one  upon  which  all 
experience  indicates — as  Mr.  Pearson  argued  in  Parliament  two 
or  three  years  ago  during  the  discussion  of  a  resolution  in  favour 
of  restricting  the  franchise — that  the  principle  applies,  vestiijia 
nulla  retrormm :  but  it  may  be  not  amiss  to  quote  Mr.  L'aleigh's 
observations  on  the  subject : — 
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Each  extension  of  the  franchise  has  been  resisted  on  grounds  which  are 
worth  considering.  First,  it  has  been  argued  that  a  narrow  franchise  is 
necessar)-  to  maintain  the  legitimate  influence  of  property  and  education. 
This  appears  to  me  to  be  a  mistake.  A  man  of  property  and  culture  will 
alway.s  have  influence  with  his  neighbours,  if  he  chooses  to  work  for  it.  If 
rich  men  try  to  restrict  electoral  rights  in  order  to  keep  up  their  influence, 
tiiey  make  it  evident  that  what  they  desire  is  to  have  influence  without 
working  for  it.  Again,  it  has  been  argued  that  by  extending  the  franchise  we 
should  admit  many  persons  not  well  qualified  to  exercise  it.  There  is  some 
truth  in  this  objection  ;  but  those  who  urge  it  have  done  great  harm  by  con- 
fining their  iittention  to  one  class  of  the  community.  They  tell  us  that  the 
average  laliourer  is  imperfectly  instructed  in  politics,  and  liable  to  be  swayed 
by  interest  and  prejudice.  True  ;  and  so  is  the  average  graduate  of  Oxford. 
If  the  franchise  were  given  as  the  reward  of  proved  capacity,  it  would  be 
given  to  a  small  body,  selected  from  all  classes.  But  we  have  no  authority 
which  could  be  trusted  to  make  the  selection,  and  therefore  we  admit  all  classes 
on  an  equal  footing,  without  attempting  to  draw  an  invidious  and  misleading 
distinction  between  professional  men,  tradesmen,  and  laliouring  men.  It  has 
also  been  said  that,  bj-  extending  the  franchise,  we  have  thrown  the  pre- 
ponderance of  voting  power  in  every  constituency  into  the  hands  of  a  single 
class — the  labouring  class.  This  would  be  a  serious  consideration  if  labouring 
people  could  come  to  think  that  their  interest  is  separate  from  and  hostile  to 
the  interests  of  other  classes.  I  venture  to  say  that  the  mass  of  labouring 
people  never  will  take  this  view  of  politics,  so  long  as  the  leaders  of  public 
opinion  do  their  duty  in  a  fearless,  just  and  considerate  manner. 

The  writer  here  omits  to  mention  the  important  argument  that 
the  Legislature  does  not  deal  merel}'  with  questions  of  proprietar}' 
right,  but  with  the  personal  liberties  and  individual  position  of 
every  citizen,  who  has  therefore  a  fair  claim  to  be  equally  repre- 
sented at  its  deliberations  ;  but  the  passage  is  a  weighty  one,  and 
its  temperate  reasoning  ought  to  give  pause  to  those  rash  political 
theorists — each  with  his  crude  panacea  and  his  OAvn  particular  pill 
for  the  earthquake — who  find  some  of  the  products  of  democracy 
not  altogether  to  their  taste. 
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Lectures  introductory  to  the  Study  of  the  Law  of  the  Constitutimi.     By 
A.  V.  Dicey,  B.C.L.     London,  1885. 

The  methods  by  which  the  writer  of  books  finds  a  market  for  his 
wares  have  differed  in  different  periods  of  the  history  of  literature, 
and  the  various  devices  which  from  time  to  time  have  proved 
most  successful  might  in  themselves  form  the  subject  of  not  the 
least  interesting  chapter  of  that  history.  To  begin  with,  of  course 
he  must  find  a  publisher,  and  the  role  of  the  middleman,  between 
author  and  reader,  was  as  essential  in  the  days  of  the  Sosii  as  in 
the  days  of  Mr.  Murray.  From  the  age  of  Horace,  however,  to 
the  age  of  Johnson — the  "great  Cham"  of  the  literature  of  the 
eighteenth  century — the  concurrence  was  indispensable,  not  only 
of  the  publisher,  but  also  of  the  patron.  If  the  manuscript  was 
to  find  its  way  to  the  bookseller's  columns,  Sosiorum  pumice 
viimdus,  it  had  first  to  win  the  approval — it  would  be  an  anachro- 
nism to  say  the  imprimatur — of  Maecenas  ;  and  when  Johnson  set 
about  his  Didioncmj,  we  all  remember  his  unfortunate  experiences 
in  endeavouring  to  win  the  countenance  of  Lord  Chesterfield. 
The  noble  patron,  however,  has  now  been  superseded  by  "  the 
great  public,"  and  the  writing  of  elegant  dedications  will  soon  be 
a  vanished  art.  The  attention  of  the  reading  public  is  attracted 
partly  by  advertisements  and  partly  by  reviews;  but  in  these 
days  probably  the  best  stroke  of  luck  which  can  befall  a  writer  is 
a  complimentary  reference  to  his  work  by  a  leading  statesman. 
There  is  a  rather  curious  story,  for  which  we  have  here  no  space, 
of  the  manner  in  which  Mr.  Bright  first  made  the  acquaintance 
of  the  works  of  Mr.  Lewis  Morris.  Mr.  Morris  was  at  the  time, 
as  a  poet,  but  little  known ;  but  Mr.  Bright,  shortly  after  his 
*  Cape  Law  Journal,  October  1887. 
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attention  had  been  directed  to  the  work,  quoted  a  passage  from 
the  Upic  of  Hades,  with  a  complimentary  reference  to  the  author, 
in  one  of  his  speeches.  The  immediate  result  was  a  great  demand 
for  the  work ;  a  new  edition  was  soon  required  ;  the  ear  of  the 
public  had  been  gained  and  has  not  since  been  lost.  The  author 
of  the  Avork  before  us  met  with  a  similar  piece  of  good  fortune. 
In  defending  in  the  House  of  Commons  his  Irish  Bill,  and  meeting 
objections  which  had  been  raised,  Mr.  Gladstone  more  than  once 
quoted  and  relied  on  certain  arguments  advanced  by  Mr.  Dicey 
with  reference  to  the  supremacy  or,  as  it  is  sometimes  described, 
the  omnipotence  of  Parliament ;  and  Mr.  Dicey's  work  at  once 
became  a  classic  on  the  law  of  the  Constitution.  The  return 
made  by  the  author  for  the  publicity  thus  acquired  was  perhaps 
scarcely  kind ;  for  if  Mr.  Gladstone  found  in  the  Law  of  the 
Constitution  an  arsenal  of  weapons  for  his  defence,  Mr.  Dicey 
hastened  to  supply,  by  his  subsequent  publication  of  England's 
Case  against  Home  Rule,  a  not  less  serviceable  armoury  for  the 
opponents  of  the  scheme. 

The  Law  of  the  Constitution  is  a  favourable  specimen  of 
the  productions  of  what  may  be  described  as  "The  All  Souls 
School  "  of  law  and  history.  The  work  in  the  exposition  of  law, 
of  constitutional  history  and  political  philosophy,  which  is  now 
being  done  by  a  body  of  Oxford  wTiters,  all  or  nearly  all  con- 
nected with  All  Souls,  such  as  Sir  William  Anson,  the  Warden, 
Messrs.  Dicey,  Gardiner,  Holland,  Pollock  and  Ealeigh,  certainly 
affords  a  strong  justification  for  the  tenderness  with  which  the 
recent  Commission  handled  the  constitution  of  that  venerable 
abode  of  learning  and  refinement.  Mr.  Dicey's  volume  consists 
of  lectures  delivered  in  his  capacity  as  Vinerian  Professor  of 
English  Law.  It  would,  therefore,  be  unreasonable  to  dwell  too 
much  on  the  fact,  admitted  in  the  preface,  that  the  lectures 
"  exhibit  the  characteristics  inseparable  from  oral  exposition." 
A  little  more,  however,  might  advantageously  have  been  done  in 
the  way  of  "  revision  for  publication."  As  it  is,  we  meet  with  a 
good  deal  of  repetition,  not  merely  in  substance,  but  even  in 
phrase,  and  an  iteration  of  specific  illustrations  of  simple  proposi- 
tions, which  is  doubtless  appropriate  enough  in  the  lecture-room 
but  is  rather  out  of  place  in  a  book,  where  the  reader  can  always 
turn  back  to  re-peruse  a  sentence  or  a  passage  of  which  he  has 
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not  thoroughly  grasped  the  purport.  We  hear  a  little  too  much 
of  "  the  traveller  from  London  to  Oxford,"  and  "  the  bye-laws  of 
the  North- Western  Railway  Company,"  varied  with  those  of  the 
Great  Eastern,  by  way  of  example  of  what  would  have  been 
sufficiently  clear  if  conveyed  in  general  terms.  However,  an 
excess  of  perspicuity  is  not  one  of  those  literary  qualities  with 
which  the  average  reader  is  disposed  to  quarrel ;  it  is  a  fault  on 
virtue's  side.  There  will  be  found  in  Mr.  Dicey's  pages  many 
passages  which  deserve  careful  study,  and  some  propositions  which 
may  not  command  implicit  assent ;  on  the  whole,  therefore,  it  is  a 
distinct  advantage  that,  whether  we  always  agree  with  his  views 
or  not,  at  all  events  he  leaves  us  in  no  doubt  as  to  his  meaning. 

Professor  Dicey's  object  is  to  supply  an  introduction  to  the 
study  of  the  law  of  the  Constitution.  He  does  not  dwell  too  much 
upon  details,  or  overload  his  pages  with  references  to  decided 
cases.  Neither  does  he  devote  much  space  to  the  formal  theories 
of  lawyers,  many  of  which,  as  for  instance  with  regard  to  the 
royal  prerogative  and  the  powers  of  the  Crown,  have  little 
relation  to  actual  facts  ;  or  to  the  antiquarianism  of  historians, 
who  have  plenty  to  tell  us  about  origins,  much  of  which  is  deeply 
instructive,  but  ex  vi  termini  rather  stop  short  of  the  exposition 
of  actualities.  Mr.  Dicey's  object  is  not  so  much  to  show  how 
the  Constitution  has  come  to  acquire  its  present  shape  as  to 
give  an  outline  of  what  that  shape  really  is.  It  is  very  important 
to  have  clear  ideas  on  these  subjects,  and  perhaps  nowhere  is  the 
acquisition  of  such  knowledge  more  useful  than  in  the  self- 
governing  Colonies.  The  Constitution  of  the  Cape  and  of  the 
Australasian  Colonies  is  based  on  the  modern  British  Constitu- 
tion. Constitutional  questions  from  time  to  time  arise,  which 
have  to  be  dealt  with  under  somewhat  altered  conditions — e.g. 
in  the  absence  of  a  hereditary  branch  of  the  Legislature — by 
reference  to  the  model  on  which  our  polity  is  formed.  These 
controversies  are  often  debated  with  acrimony,  and  heated  dis- 
putes occasionally  arise,  which  can  be  best  ascribed  to  an  imperfect 
comprehension,  on  the  part  of  one  or  both  of  the  disputants,  of 
the  principles  upon  which  the  issue  depends.  The  relative 
powers  and  functions  of  the  Executive,  the  Legislative  and  the 
Judicial  departments  of  the  State,  have  to  be  gathered  from  and 
traced  to  the  institutions  from  which  they  are  derived.     The 
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questions  indeed  which  most  frequently  arise — as  for  instance 
with  reference  to  the  right  of  a  Colonial  Governor  to  refuse  his 
assent  to  a  Bill  or  dismiss  his  advisers,  or  the  right  of  a  Colonial 
Minister  to  demand  a  dissolution — rather  hinge  upon  what  Mr. 
Dicey  calls  "the  conventions"  than  on  what  may  strictly  be 
regarded  as  the  law  of  the  Constitution.  But  in  not  the  least 
interesting  portion  of  his  work  he  shows  that  these  very  con- 
ventions, so  far  as  their  operation  is  uniform  and  permanent, 
really  themselves  depend  not  merely  on  the  force  of  public 
opinion,  but  ultimately  on  true  laws,  on  rights  and  remedies, 
that  is  to  say,  which  will  be  maintained  and  afforded  by  the 
Courts.  This  is  a  fact  which  was  well  illustrated  in  the  course 
of  the  great  constitutional  struggle,  to  which  Mr.  Dicey  makes 
an  interesting  reference,  which  took  place  some  years  ago 
between  the  Upper  and  Lower  House  in  the  Colony  of  Victoria. 
Constitutional  law,  as  defined  by  our  author,  consists  of  those 
rules  "  which  directly  or  indirectly  affect  the  distribution  or  the 
exercise  of  the  sovereign  power  in  the  State."  These  rules 
include  conventions,  or  understandings,  as  well  as  laws  ;  ^  but 
the  lawyer,  as  distinguished  from  the  politician,  is  only  concerned 
with  the  former  in  so  far  as  they  are  connected  with,  or 
ultimately  depend  upon,  the  latter.  Constitutional  law  proper 
consists  of  those  rules  affecting  the  distribution  or  exercise  of  the 
sovereign  power  which  are  enforceable  in  the  Courts.  The  dis- 
tinction to  be  drawn  is  not  between  written  and  unwritten 
constitutions,  for  where  there  is  a  written  constitution  there  may 
be  many  conventions  existing  by  its  side,  recognised  and  obeyed, 
while  on  the  other  hand  constitutional  rules  are  in  many  cases  not 
the  less  true  law,  although  they  may  never  have  been  reduced  to  a 
code.  In  order  to  understand  the  constitutional  law  of  England 
we  must,  just  as  in  other  branches  of  positive  law,  arrive  at  its 
principles  from  a  study  of  the  common  law,  of  the  statute  law, 
and  of  case  or  judge-made  law,  so  far  as  each  of  these  sources 
is  concerned  with  the  determination  of  constitutional  rights  and 
obligations.  From  this  study  Mr.  Dicey  deduces  two  principles, 
which  form  the  main  theme  of  his  lectures.  The  first  is  the 
Supremacy  of  Parliament ;  the  second  is  the  Rule  of  Law. 

'  Cf.  Austin's  discussion  of  the  word  "unconstitutional"  (Student's  Edition, 
pp.  106-108)  with  Dicey,  pp.  165,  166,  note  ;  pp.  359-362,  et  i^asdm. 
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The  King  in  Parliament  possesses  unlimited  legislative 
authority  ;  the  Acts  of  Parliament  command  universal  obedience  ; 
the  High  Court  of  Parliament  is,  in  the  words  of  the  "  bidding 
prayer,"  "over  all  persons  and  in  all  causes  supreme."  "What 
the  Parliament  doth,"  in  the  words  of  Blackstone,  "  no  authority 
upon  earth  can  undo."  Parliament,  if  it  thinks  fit,  can  change 
the  succession  to  the  Crown,  prolong  its  own  existence,  as  in  the 
case  of  the  Septennial  Act,  legislate  ex  post  facto,  and  interfere 
with  any  private  right,  if  such  interference  is  required  by  the 
public  good.  There  is  moreover  no  other  or  competing  legislative 
authority,  and  the  alleged  limitations  on  the  legislative  sovereignty 
of  Parliament  are  shown  to  have  no  existence  in  fact.  We  need 
not  dwell  on  Mr.  Dicey's  refutation  of  the  pretensions  to  legislative 
authority  which  at  different  times  have  been  advanced  on  behalf 
of  the  Crown,  the  Resolutions  of  either  House,  or  the  Courts  of 
Law.  With  regard  to  the  latter,  it  may  be  shortly  remarked 
that  what  is  known  as  judge -made  law  is  founded  on  adhesion 
to  precedent,  and  consists  in  the  gradual  evolution  of  fixed 
canons  of  interpretation — such,  for  instance,  as  "  the  rule  in 
Shelly's  case," — applied  as  the  case  may  be  to  the  principles  of 
the  common  law,  the  wording  of  statutes  or  the  construction  of 
documents.  These  rules  in  time  acquire  the  characteristics  of 
true  laws.  But  judicial  legislation  is  essentially  subordinate ;  it 
is  made  with  the  tacit  consent  of  Parliament,  and  may  at  any 
time  by  an  Act  of  Parliament  be  changed  or  overridden.  Mr. 
Dicey  does  not  mention  a  curious  judicial  assumption  which,  if 
acquiesced  in,  would  have  formed  an  exception  to  this  rule.  We 
refer  to  the  doctrine  of  "  native  vigour,"  and  the  pretension, 
asserted  so  recently  as  1845,  on  the  part  of  the  Scotch  Justiciary 
to  declare  any  act  they  pleased  a  crime.  This  imdoubtedly 
amounted  to  a  usurpation  of  legislative  power  and  as  a  usurpa- 
tion it  must  be  regarded.  It  is  rather  a  remarkable  coincidence 
that  this  claim  was  advanced  by  the  Scotch  Judges  at  about 
the  same  time  that  the  English  Court  of  Queen's  Bench  was  in 
conflict  with  the  House  of  Commons  on  the  question  of  the 
Privileges  of  Parliament,  and  a  controversy  arose  out  of  StocMale 
v.  Hansard  and  the  Case  of  the  Sheriff  of  Middlesex,  which  required 
a  special  statute  for  its  settlement.  Indeed,  the  same  number  of 
the    Edinburgh   Beview   which   contained   an   article   by   Henry 
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Cockburn,  intended  to  refute  the  theory  of  "  the  Native  Vigour 
of  the  Court  of  Justiciary,"  also  inchided  a  plakloyer  from  the 
pen  of  Lord  Denman  in  support  of  the  view  taken  by  his  Court 
of  the  privileges  asserted  by  the  House  of  Commons.^ 

The  most  important  of  the  suggested  limitations  of  the 
sovereignty  of  Parliament  arises  in  the  cases  in  which  one  Parlia- 
ment has  endeavoured  to  pass  laws  binding  its  successors  ;  but 
such  attempts  have  never  been  attended  by  permanent  success. 
This  proposition  may  be  illustrated  by  a  reference  to  the  Acts  of 
Union  with  Scotland  and  Ireland,  the  provisions  of  both  of 
which  enactments  have  by  more  recent  statutes  been  modified  or 
infringed.  Thus,  the  Fifth  Article  of  the  Irish  Act  of  Union 
provides  that  "  the  Churches  of  England  and  Ireland,  as  now  by 
law  established,  shall  be  united  into  one  Protestant  Episcopal 
Church,  to  be  called  the  United  Church  of  England  and  Ireland ; 
and  that  the  doctrine,  worship,  discipline  and  government  of  the 
said  United  Church  shall  be  and  shall  remain  in  full  force  for 
ever,  as  the  same  are  now  by  law  established  for  the  Church  of 
England ;  and  that  the  continuance  and  preservation  of  the  said 
United  Church,  as  the  Established  Church  of  England  and 
Ireland,  shall  be  deemed  and  be  taken  to  be  an  essential  and 
fundainental  part  of  the  Union."  The  existence  of  this  Article, 
as  we  all  know,  presented  no  obstacle  to  the  Disestablishment  of 
the  Irish  Church  in  1869.  In  fact,  the  principle  that  no  Parlia- 
ment can  by  its  acts  bind  its  successors  furnished,  as  already 
mentioned,  a  conclusive  answer — very  ably  developed  in  a 
speech  by  Mr.  Bryce  ^ — to  those  objections  to  the  Irish  Govern- 
ment Bill  of  1886  which  were  based  on  the  argument  that  that 
measure  would  deprive  Parliament  of  some  portion  of  its  inherent 
supremacy.  Whether  the  Irish  members  remained  at  West- 
minster or  not,  whether  the  powers  conceded  to  the  Irish 
Legislature  were  specifically  enumerated  or,  as  proposed  by  the 
Bill,  included  everything  not  specifically  reserved,   it  may  be 

^  See  Edinburgh  Revieio,  No.  167,  January  1846,  Art.  1,  "Parliament  and 
the  Courts,"  and  Art.  7,  "  Scottish  Criminal  Jurisprudence."  Lord  Campbell, 
writing  to  the  Editor  on  the  subject,  says  of  Lord  Denman  : — "  He  wishes  to 
centrein  himself  the  authority  which  he  denies  to  the  two  Houses  of  Parliament, 
and  in  truth  he  is  actuated  very  much  by  the  same  feelings  as  your  Justiciary 
Judges." — See  Correspondence  of  Macvey  Napier,  pp.  511-519. 

"  See  Times  Parliamentary  Debates,  1886,  House  of  Commons,  vol.  ii.  pp. 
534,  535. 
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asserted  with  entire  confidence  that,  if  the  Bill  had  become  law, 
there  is  no  power  known  to  the  Constitution  which  could  have 
prevented  any  future  Parliament  from  amending  or  repealing  it, 
if  such  a  course  at  any  time  should  appear  expedient.  What 
one  Parliament  can  give,  another  Parliament  is  equally  able  to 
take  away.  Another  illustration  of  the  same  proposition  is 
afforded  by  the  Act  of  1778,  which  in  effect  amounts  to  a  re- 
nunciation of  the  right  of  Parliament  to  impose  taxes  on  the 
American  Colonies.  Nevertheless,  as  Mr.  Dicey  puts  it,  "  though 
policy  and  prudence  condemn  the  repeal  of  18  Geo.  III.  c.  12,  or 
the  enactment  of  any  law  inconsistent  with  its  spirit,  there  is 
under  our  Constitution  no  legal  difficulty  in  the  way  of  repealing 
or  overriding  this  Act.  If  Parliament  were  to-morrow  to  im- 
pose a  tax,  say  on  Victoria  or  on  the  Canadian  Dominion,  the 
statute  imposing  it  would  be  a  legally  valid  enactment." 

Another  qualification  which  has  Ijeen  suggested  is  that  an  Act 
of  Parliament  cannot  overrule  the  principles  of  the  common  law. 
Of  this  doctrine  it  is  sufficient  to  observe  with  Mr.  Dicey  that 
"  it  has  never  received  systematic  judicial  sanction,  and  is  now 
obsolete."  Perhaps  the  most  recent  vestige  of  it  may  be  found 
in  a  story  which  is  told  of  the  late  Baron  Martin.  "  On 
occasion,"  it  is  said,  "  he  would  prefer  his  native  knowledge  of 
law  even  to  the  express  terms  of  an  Act  of  Parliament.  On  his 
last  circuit  at  Lewes,  a  partner  was  committed  for  trial  for 
stealing  partnership  money.  In  charging  the  grand  jury,  Martin 
told  them  to  throw  out  the  bill.  '  Whoever  heard,'  he  asked, 
'  of  a  man  stealing  his  own  money  1  It  cannot  be,  gentlemen.' 
The  clerk  of  arraigns  stood  on  his  seat  to  hand  up  the  Judge  the 
Act  of  Parliament  making  it  a  felony  to  steal  partnership  money, 
but  Martin  would  not  pay  any  attention.  '  Never  mind  the  Act 
of  Parliament,  Mr.  Avory ;  take  it  away.  The  man  who  drew 
that  Act  knew  nothing  about  the  law  of  England.'  "  ^  The  case 
having  been  dismissed,  the  law  provided  no  means  for  reviewing 
the  grounds  of  the  decision  ;  but  if  a  prisoner  had  been  convicted 
on  similar  principles,  in  the  teeth  of  a  statutory  defence  to  the 
indictment,  it  is  safe  to  affirm  that  the  conviction  would  have 
been  quashed  by  the  Court  for  Crown  Cases  Reserved. 

Whatever  may  be  the  sovereign  power  in  a  State,  whether  it 
^  A  Generation  of  Judges  ;  hy  ilieir  Re2)orter,  pp.  87,  88. 
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be  an  autocrat  or  a  Parliament,  its  authority  must  not  be  strained 
too  far,  or  it  will  speedily  cease  to  be  sovereign.  Law  in  the 
end  relies  on  force  for  obedience  to  its  commands  ;  but  force  is 
in  one  sense  always  on  the  side  of  the  governed  ;  and  every  form 
of  government  may  be  said  to  be  founded  on  the  willingness  of 
its  subjects  to  accept  its  behests.  The  only  real  limit  on  the 
exercise  of  Parliamentary  sovereignty  arises  out  of  the  theory 
of  representative  government.  The  truth  is  that  while  Parlia- 
ment is  the  legal  sovereign,  the  Electorate  is  the  political 
sovereign  of  the  nation,  and  the  action  of  the  legal  sovereign  is 
effectively  controlled  by  the  views  of  the  political.  Members 
of  Parliament  are  neither  delegates  nor  trustees ;  but  their 
power  comes  from  the  people  and  returns  to  the  people,  and  if 
they  should  essay  a  course  of  legislation  in  conflict  with  the 
opinions  and  wishes  of  the  constituencies,  the  constituencies  have 
a  short  way  of  bringing  them  to  book.  With  a  broad  and 
genuine  system  of  representative  government,  the  popular  branch 
of  the  Legislature  tends  to  become  a  reflection  or  embodiment 
of  the  spirit  of  the  nation  ;  the  political  and  the  legal  sovereign 
become  practically  identical ;  and  the  constitution  of  Parliament 
is  in  itself  a  strong  guarantee  against  the  exercise  of  its  sovereign 
power  in  a  manner  repugnant  to  the  sentiments  of  the  nation 
at  large. 

The  main  characteristic  of  the  British  Parliament,  as  dis- 
tinguished from  other  representative  bodies  popularly  supposed 
to  have  been  modelled  on  its  type,  is  that  it  is  not  only  a 
Legislative  but  also  a  Constituent  Assembly.  This  in  short  is 
the  "  note  "  of  its  sovereignty.  In  other  European  countries,  as 
in  the  United  States  and  British  North  America,  we  find  a 
formal  constitution  which  the  ordinary  Legislature  has  no  power 
to  alter.  Their  Constitutions  in  fact  are  rigid,  though  that 
rigidity  may  be  practically  without  any  guarantee  for  its  main- 
tenance, beyond  the  force  of  public  opinion,  as  in  France  and 
Belgium,  or  on  the  other  hand  it  may  be  maintained  by  the 
action  of  the  Law  Courts,  which  in  effect  though  not  in  form 
pronounce  any  legislation  contrary  to  the  provisions  of  the  Con- 
stitution to  be  idtra  vires,  as  in  the  United  States,  the  several 
States  of  the  L^nion,  and  the  Dominion  and  Provinces  of  Canada. 
The  powers  of  the  Legislatures  of  these  countries  are  in  effect 
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analogous  to  the  power  of  making  bye -laws  possessed  by  a 
railway  company,  a  municipality,  or  a  mining  board,  though  the 
subject  matter  upon  which  they  are  exercised  is  of  a  widely 
different  and  far  more  important  character.  The  British  Con- 
stitution, on  the  contrary,  is  flexible,  and  its  flexibility  is  pro- 
duced b3^  the  fact  that  we  have  no  "fundamental  law,"  no  law, 
that  is  to  say,  whether  aflfecting  the  sovereign  power  or  the  rights 
of  private  citizens,  which  it  is  beyond  the  power  of  the  Legisla- 
ture to  touch.  Now  with  us  the  Executive  is  responsible  to  the 
Legislature,  and  the  Legislature  represents  the  xaews  of  the 
Electorate.  The  result  is  that  the  Government  of  the  country 
can  scarcely  fail  to  act  in  substantial  accordance  with  the  wishes 
of  the  people,  when  once  decisively  expressed,  and  a  most 
effective  security  against  revolution  is  thus  obtained.  Law  and 
order  are  least  in  danger  when  such  changes  in  the  law  as  may 
be  desired  are  attainable  by  orderly  methods.  No  doubt  the 
English  system  involves  a  serious  risk  of  dangerous  experiments 
being  tried  and  sweeping  changes  introduced  without  adequate 
and  mature  deliberation;  but  on  the  whole  a  study  of  Mr. 
Dicey's  lectures  in  connection  with  Sir  H.  Maine's  book  on 
Popular  Government,  recently  reviewed  in  these  pages,^  will  be 
found  to  suggest  more  than  one  powerful  argument  against  any 
attempt  to  introduce  into  oui'  constitutional  system  any  of  those 
"  precautions  "  which  Sir  H.  Maine  is  inclined  to  favour,  or  in 
other  words  to  deprive  Parliament  of  its  functions  as  a  Consti- 
tuent, and  to  reduce  it  to  those  of  a  merely  Legislative 
Assembly.^ 

In  an  interesting  passage  Mr.  Dicey  refers  to  the  position 
and  character  of  the  Legislatures  of  the  British  Colonies,  taking 
for  purposes  of  illustration  the  Colony  of  Victoria  as  a  type  of 


^  See  supra,  pp.  147-178. 

-  "  In  one  notorious  instance  at  least,"  Mr.  Dicey  observes,  "  — and  other 
examples  of  the  same  phenomena  might  be  produced  from  the  annals  of  revolu- 
tionary France — the  immutability  of  the  Constitution  was  the  ground  or  excuse 
for  its  violent  subversion.  The  best  plea  for  the  coup  d'etat  of  1851  was,  that 
while  the  French  people  wished  for  the  re-election  of  the  President,  the  article  of 
the  Constitution  requiring  a  majority  of  three-fourths  of  the  Legislative  Assembly 
in  order  to  alter  the  law  which  made  the  President's  re-election  impossible, 
thwarted  the  will  of  the  sovereign  people.  Had  the  Republican  Assembly  been  a 
sovereign  Parliament,  Louis  Napoleon  would  have  lacked  the  plea  which  seemed 
to  justify,  as  well  as  some  of  the  motives  which  tempted  him  to  commit,  the 
crime  of  the  2nd  of  December." — i).  117. 
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the  first-class  Colonies  enjoying  responsible  government.  Of  these 
bodies  it  may  be  said  that,  while  not  sovereign  but  subordinate, 
they  may  or  may  not  be  constituent  as  well  as  legislative.  They 
are  not  sovereign  because  their  authority  is  limited  by  the 
Imperial  Parliament,  and  any  Act  of  the  Colonial  Legislature 
which  may  conflict  with  an  Act  of  Parliament  applying,  either 
expressly  or  by  implication,  to  the  Colonies — such,  for  instance, 
as  a  Bankruptcy  Act  or  a  Merchant  Shipping  Act — is  ipso  facto 
inoperative  and  void,  and  would  be  held  to  be  such  in  the 
Colonial  as  well  as  in  the  English  Courts  of  Law.^  The  Victorian 
Parliament,  however,  though  a  subordinate,  is  at  once  a  consti- 
tuent and  a  legislative  assembly,  that  is  to  say  it  can  change  the 
articles  of  the  original  Victorian  Constitution.  The  position  is 
thus  illustrated  that,  although  a  constitution  may  be  written,  it 
is  not  necessarily  on  that  account  inflexible,  and  that  the  dis- 
tinction drawn,  by  such  acute  observers  among  others  as  Tocque- 
ville  and  Freeman,  between  written  and  unwritten  constitutions 
is  therefore  unscientific.  What  has  been  said  of  Victoria  is 
equally  true  of  the  other  Australian  Legislatures  and  of  that  of 
the  Cape,  where  the  Constitution  Ordinance  has  been  frequently 
amended  by  Act  of  Parliament."  The  legislative  power  of 
Colonial  Parliaments  is  further  restricted  by  the  circumstance 
that  the  Imperial  Government  can  disallow  any  Bill  to  which, 
for  reasons  of  Imperial  policy,  it  is  considered  undesirable  that 
the  assent  of  the  Crown  should  be  given.  A  list  of  measures 
disallowed  on  such  grounds  is  given  by  Mr,  Dicey,  but  it  must 
be  admitted  that  the  tendency  in  these  matters — on  the  whole  a 
salutary  tendency — is  to  reduce  interference  to  a  minimum, 
except  where  imperial  interests  are  directly  touched.  In  British 
North  America,  on  the  other  hand,  neither  the  Dominion  Legis- 
lature nor  those  of  the  Provinces  are  constituent  assemblies. 
They  are  merely  subordinate  legislative  assemblies,  bound  not 
only  by  the  Acts  of  the  Imperial  Parliament,  but  also  by  the 
Constitution  of  the  Dominion  under  the  British  North  America 
Act  of  1867,  a  Constitution  Avhich  was  modelled  in  reality  though 
not  in  theory  on  that  of  the  United  States.     The  working  of  the 

1  See  Stat.  28  &  29  Vict.  c.  63,  sect.  1-5. 

■^  See  tlie  tweuty-oiie  enactments  under  the  title  "  Constitution"  in  the  new 
edition  of  the  Cape  Statutes,  vol.  i.  pp.  290-400. 
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Canadian  Constitution  has  received  a  recent  illustration  in  the 
disallowance  by  the  Governor-General,  on  the  advice  of  the 
Dominion  Ministry,  of  an  Act  of  the  Legislature  of  Manitoba, 
promoting  the  Red  Eiver  Valley  railroad  scheme,  which  is 
alleged  to  conflict  with  the  concessions  granted  to  the  Canadian 
Pacific  Railway  by  the  Legislature  of  the  Dominion.  In  the 
Dominion  this  power  of  disallowance  co-exists  with  the  right  of 
impugning  the  validity  of  legislation  in  the  Courts  of  Law  and, 
on  appeal,  before  the  Judicial  Committee  of  the  Privy  Council ; 
in  the  United  States  the  President  and  his  Ministers  have  no 
similar  power  ;  if  an  Act  of  a  State  Legislature  is  challenged  as 
unconstitutional,  the  contest  must  take  the  form  of  an  action 
before  the  State  Court,  with  the  right  of  appeal,  if  the  tribunal 
decides  in  favour  of  the  enactment,  but  not  otherwise,  to  the 
Supreme  Court  of  the  United  States.  It  may  here  be  observed 
that  had  the  policy  pursued  by  Lord  Carnarvon  as  Colonial 
Secretary  ten  years  ago,  and  to  which  expression  was  given  in 
an  empowering  Act  of  Parliament,  proved  successful,  the  various 
Colonies  and  States  of  South  Africa  would  have  been  con- 
federated ere  this  in  the  same  manner  as  the  Canadian  Dominion. 
But  confederation  implies  the  existence  of  a  federal  sentiment ; 
and  sentiments  are  of  spontaneous  growth  and  cannot  be  forced 
into  maturity  by  Acts  of  Parliament.  The  characteristics  of 
federal  constitutions  are  discussed  by  Mr.  Dicey,  with  special 
reference  to  those  of  the  United  States,  of  Canada  and  Switzer- 
land, in  an  interesting  lecture  on  "  Parliamentary  Sovereignty 
and  Federalism,"  of  which  the  limits  of  space  forbid  analysis 
here,  but  which  may  be  strongly  recommended  to  the  attention 
as  well  of  the  politician  as  of  the  student  of  constitutional  law. 

From  the  principle  of  Parliamentary  Sovereignty  we  pass  to 
that  of  the  Rule  of  Law.  By  this  is  meant  in  the  first  place  the 
absence  of  arbitrary  power.  From  the  time  of  the  promulgation 
of  Magna  Carta,  with  its  celebrated  thirty-ninth  article,^  our 
Constitution,  notwithstanding  the  resistance  at  various  periods  of 
the  Crown,  and  of  lawyers  in  the  service  of  the  Crown,  has  been 
constantly  more  and  more   imbued  with  that  spirit  of  legalism 

1  Nullus  liber  homo  capiatur,  vel  imprisonetur,  aut  dissaisicdur,  aut  utlagetur, 
aut  exuleiur,  aut  aliquo  modo  destruatur,  nee  super  eum  ibimus,  nee  super  eum 
mittemus,  nisi  per  legale  iudicium  parium  suorum  vel  per  legem  terrcte. 
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which  may  be  said  to  have  received  its  final  sanction  in  the 
Ee volution  of  1689  and  the  enactment  of  the  Bill  of  Rights. 
No  British  citizen  can  be  aflfected  under  British  law,  either  in 
his  person  or  property,  except  on  legal  grounds  and  under  legal 
warrant.  In  some  foreign  countries,  as  in  Belgium,  where  there 
is  a  formal  constitution,  based  on  the  maxims  of  English  con- 
stitutional law,  the  liberty  of  the  subject,  the  rights  of  free 
speech,  of  free  publication  and  of  association,  are  declared  to  be 
guaranteed  by  the  constitution.  With  us  the  guarantee  is  found 
in  the  Rule  of  Law,  and  in  the  fact  that  if  any  one  is  interfered 
with  in  the  legitimate  exercise  of  these  rights  he  has  an  effective 
remedy  in  the  Courts.  If  his  liberty  is  illegally  restrained  he 
can  recover  it  by  the  machinery  of  the  Habeas  Corpus  Acts,^  and 
then  proceed  to  sue  his  assailants,  whatever  their  position  or 
authority,  for  trespass,  or  to  prosecute  them  for  assault.  Simi- 
larly, he  can  publish  what  he  pleases,  subject  to  the  risk  of 
punishment  if  the  matter  published  is,  in  the  opinion  of  a  jury 
of  his  fellow  citizens,  of  a  defamatory,  blasphemous,  obscene  or 
seditious  character ;  and  his  rights  of  association,  of  public  meet- 
ing and  of  proprietary  enjoyment,  are  not  less  effectually  pro- 
tected by  similar  means.  All  this  is  well  illustrated  by  Mr. 
Dicey  in  his  sixth  and  seventh  lectures  on  the  Rule  of  Law  and 
its  applications  to  (1)  the  right  to  personal  freedom,  (2)  the 
right  to  freedom  of  discussion,  (3)  the  right  of  public  meeting, 
(4)  martial  law,  (5)  the  army,  (6)  the  revenue  and  (7)  the 
responsibility  of  Ministers  ;  and  the  force  and  significance  of  the 
propositions  briefly  stated  above  can  only  be  fully  appreciated  by 
a  careful  study  of  these  illustrations,  and  by  a  comparison  of  the 
English  with  other  constitutional  systems,  Avhere  the  law  courts 
are  comparatively  weak  and  exercise  little  control  over  the  action 
of  the  Executive.  Even  at  the  present  day,  we  are  sometimes 
startled  by  reading  narratives  in  the  newspapers  of  the  arbitrary 
arrest  and  detention  of  inoffensive  British  tourists  by  the  police 
of  neighbouring  countries,  not  less  civilised  than  our  own,  such 
as  France,  Germany  and  even  Switzerland.  But  the  abuse  of 
the  power  of  the  Executive,  in  contemporary  France  for  instance, 

^  "  The  meaning  of  the  Acts  which  have  been  passed  for  the  suspension  of  the 
Habeas  Cmyus  Act  is  this — that  the  discretion  of  the  Executive  is  substituted  for 
judicial  inquiry  with  reference  to  the  liberty  of  the  subject." — Mr.  Gladstone  in 
the  House  of  Commons,  August  25,  1887. 

0 
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is  greatly  restrained,  if  not  by  law,  at  all  events  by  the  influence 
of  public  opinion.  In  pre-revolutionary  France  there  was  no 
similar  restraint.  It  is  sometimes  difl&cult  for  an  Englishman  to 
understand  why,  in  the  annals  of  the  Revolution,  there  is  to  a 
Frenchman  no  event  so  impressive,  so  epoch-making,  as  the 
capture  of  the  Bastille.  The  centenary  of  that  event  is  shortly 
to  be  celebrated  by  a  great  Exhibition ;  its  anniversary,  the  14th 
of  July,  is  the  national  fHe  of  republican  France.  The  fact  is 
that  by  the  French  nation  the  taking  of  the  Bastille  is  regarded 
as  the  symbol  of  the  downfall  of  arbitrary  power,  and  of  the 
establishment,  partial  and  qualified  as  it  has  proved  to  be,  of  the 
Rule  of  Law. 

The  second  great  characteristic  of  the  Rule  of  Law  is  that, 
under  the  English  Constitution,  every  man,  including  officials  of 
every  rank,  is  amenable  to  the  ordinary  law,  administered  by  the 
ordinary  judges,^  and  the  orders  of  an  official  superior  can  never 
be  pleaded  as  a  defence  or  excuse  for  a  breach  of  law.  Here 
again  we  may  take  the  French  system  as  a  type  in  marked  con- 
trast with  our  own.  The  French  official  is  sheltered  behind  the 
system  of  droit  administratif,  or  administrative  law,  which  exempts 
him  from  the  jurisdiction  of  the  ordinary  Courts,  and  regulates 
the  rights  and  liabilities  of  all  the  servants  of  the  State,  both  as 
between  themselves  and  in  relation  to  the  general  public.  Thus, 
if  a  Government  department  breaks  a  contract,  or  a  policeman 
makes  an  unjustifiable  arrest,  the  matter  is  one  of  administrative 
law,  to  be  determined  by  the  administrative  Courts,  and  according 
to  the  maxims  of  what  may  be  described  as  a  sort  of  official 
hierarchy.  The  exemption  of  the  State  and  its  servants  from  all 
liability  to  answer  for  their  conduct  before  the  regular  tribunals 
depends  on  a  theory  of  the  privileges  of  the  State,  and  of  the 
division  of  powers  between  the  Judiciary  and  the  Executive,  to 
which  we  have  nothing  corresponding,  and  which  an  Englishman 
finds  it  difficult  even  to  comprehend.  The  rights  of  the  State  in 
France  are  determined  not  only  by  special  tribunals,  largely 
subject  to  the  influence  of  the  Executive,  but  also  by  special  rules 
and  principles  of  decision  to  which  these  tribunals  adhere.     Thus, 

'  Cf.  Johnson's  celebrated  definition  of  the  Excise:  "A  hateful  tax,  levied 
upon  commodities,  and  adjudged  not  by  the  common  judges  of  property,  but  by 
wret(;be.s  hired  by  those  to  whom  excise  is  paid." 
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according  to  French  law,  in  an  ordinary  case  of  breach  of  contract, 
the  measure  of  damages  is  the  profit  which  the  plaintiff  would 
have  made  had  it  not  been  for  the  defendant's  breach ;  but  if  the 
defendant  happens  to  be  a  branch  of  the  Government — say  the 
department  of  War  or  of  the  Marine — the  measure  of  damages  is 
not  the  profit  which  would  have  been  made  but  the  positive  loss 
which  can  be  proved  to  have  been  sustained.  The  interest  of 
the  State  is  in  short  regarded  by  administrative  jurisprudence  as 
of  greater  importance  than  the  interest  of  the  individual  citizen. 
Government  contractors  are  not  now  in  quite  such  a  hapless 
position  as  in  the  days  of  the  "Grand  Monarque,"  when  their 
payment  depended  entirely  on  his  convenience  or  caprice,  and 
they  were  often  ruined  by  the  dishonesty  of  the  State ;  but  a 
Government  contractor  in  France  is  legally  in  a  far  worse  position 
that  a  Government  contractor  in  England,  or  than  one  who  con- 
tracts in  France  with  a  private  individual ;  and  we  may  pretty 
safely  assume  that  he  lays  his  account  with  these  legal  disabilities 
and  finds  his  compensation  in  some  other  form. 

Two  cases  which  have  occurred  since  the  publication  of  Mr. 
Dicey's  book  may  be  mentioned  as  illustrations  of  the  working  of 
administrative  law.  Some  time  since  a  man  and  woman  were 
walking  in  a  wood,  the  property  of  the  State,  in  the  neighbour- 
hood of  Paris.  They  encountered  a  garde  champetre,  a  sort  of 
gamekeeper ;  an  altercation  ensued,  the  man  was  shot,  and  the 
keeper  arrested.  When  he  was  brought  before  the  magistrate, 
the  point  was  taken  that  he  had  no  jurisdiction,  the  homicide 
having  been  committed  by  the  accused  in  the  course  of  his  ofiicial 
duty.  That  in  such  event  the  Court  had  no  jurisdiction  was  not 
disputed ;  but  it  was  urged  on  the  other  hand  that  the  act  was 
committed  not  in  an  official  but  in  a  private  capacity.  We  forget 
how,  in  this  particular  case,  the  matter  ended ;  but  if  the  objection 
was  pressed,  apparently  the  only  solution  would  have  been  to 
refer  the  matter  to  a  special  Court,  called  the  Trihmal  des 
Conflicts,  itself  rather  an  official  than  a  judicial  body,  of  which  the 
function  is  to  decide  whether  any  case  which  may  be  brought 
before  it  falls  within  the  cognisance  of  the  ordinary  or  of  the 
administrative  tribunals. 

The  other  case  was  one  of  greater  notoriety  ;  but  the  principle 
is  the  same.     It  will  be  remembered  that  the  Due  d'Aumale,  and 
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other  members  of  former  reigning  families,  were  deprived  of 
their  military  rank  by  a  decree  of  the  Minister  of  War.  They 
had  previously  been  removed  from  the  list  of  officers  en  disponi- 
hiliU,  and  to  this  step  no  objection  could  be  raised ;  but  it  vras 
contended  on  their  behalf  that  the  grade  was  a  proprietary  right 
which  the  Government  had  no  power  to  confiscate.  In  England 
a  writ  would  have  been  taken  out  in  the  Queen's  Bench  Division, 
and  the  matter  would  have  been  settled  by  the  decision  of  the 
Court  in  an  action  of  d'Aumale  v.  Boulanger.  But  French  law 
gave  the  aggrieved  princes  no  such  remedy ;  they  had  to  appeal 
to  the  Conseil  d'Etat,  the  supreme  administrative  tribunal,  which, 
it  need  scarcely  be  added,  gave  its  decision  in  favour  of  the 
administration. 

The  creation  and  protection  of  a  bureaucracy  has  always 
been  a  characteristic  of  the  Government  of  France,  under  all  the 
vicissitudes  of  its  Constitution.  Mr.  Dicey  quotes  the  well-known 
passage  from  Tocqueville's  Democracy  in  America,  in  which  he 
refers  to  Article  75  of  the  Constitution  of  the  year  VIII. ,  which 
prohibited  the  i)rosecution  of  officials  for  offences  relating  to  the 
exercise  of  their  functions,  except  under  special  authorisation  by 
the  Conseil  d'Etat.  Tocqueville  mentions  the  difficulty  which  he 
experienced  in  making  an  Englishman  or  an  American  understand 
so  arbitrary  a  system,  by  which  if  the  State,  through  one  of  its 
servants,  committed  a  wrong,  the  consent  of  the  State,  through 
another  of  its  servants,  was  a  necessary  preliminary  to  any 
attempt  to  obtain  redress.  If,  however,  we  turn  to  the  same 
Avriter's  later  work  on  the  Ancien  Bdginie,  we  shall  find  that  a 
similar  system  was  quite  as  fully  recognised  and  regularly 
practised  before  the  Revolution  as  under  any  of  the  constitutions 
which  succeeded  it.^  When  the  King  published  an  edict,  or  the 
Council  a  decree,  it  usually  concluded  with  an  express  prohibition 
to  the  Courts  from  dealing  with  any  disputes  arising  out  of  its 
execution.  "  Defendons  a  nos  cours  et  tribunaux  d'en  prendre 
connoissance."  As  Tocqueville  puts  it,  "C'est  la  formule 
ordinaire."  In  other  cases,  where  there  was  no  express  pro- 
hibition, the  same  end  was  attained  by  the  practice  of  Evocation. 

^  See  especially  bk.  ii.  ch.  iv.  : — "Que  la  justice  administrative  et  la  garautie 
des  fonctionnaires  sont  des  institutions  de  I'aucien  regime." — (Euvres  comjiletes,  iv. 
77-83. 
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By  this  process  every  case,  in  the  determination  of  which  the 
King  or  his  servants  had,  or  were  supposed  to  have,  any  interest, 
direct  or  indirect,  was  held  to  be  a  case  upon  which  the  Courts  or 
ParKaments  were  incompetent  to  pronounce,  and  withdrawn  from 
their  cognisance  accordingly.  The  system  was  thus  ingenuously 
defended  by  one  of  the  Intendants  of  the  Crown.  "Le  juge 
ordinaire,"  he  says,  "  est  soumis  a  des  regies  fixes,  qui  I'obligent 
de  reprimer  un  fait  contraire  a  la  loi ;  mais  le  conseil  pent  toujours 
deroger  aux  regies  dans  un  but  utile."  When  we  compare  the 
unswerving  application  of  the  Rule  of  Law  in  England  and  in  the 
British  Colonies  with  the  continental  system  of  administrative 
jurisprudence,  we  may  well  feel  that  it  is  still  worth  while  to  be 
able  to  assert  Cms  Britannicus  sum.  In  the  days  of  Paul,  it  was 
an  awkward  thing  for  magistrate  or  centurion  to  beat  or  bind  one 
who  was  a  Eoman  and  uncondemned.^  Similar  proceedings  are 
equally  dangerous  in  the  present  day  if  the  person  aggrieved, 
being  a  British  subject,  has  his  right  of  action  before  "  an  ordinary 
judge,  bound  by  fixed  rules,  which  compel  him  to  punish  any 
action  contrary  to  the  law."  There  have  been  times  in  our  history, 
especially  during  the  Stuart  dynasty,  when,  as  shown  by  Mr. 
Dicey,  methods,  such  as  still  prevail  in  France,  found  favour  in 
England.  As  he  also  shows,  the  theory  of  Parliamentary 
Sovereignty  and  the  Rule  of  Law,  which  may  now  be  regarded  as 
the  essence  of  our  Constitution,  are  in  certain  respects  not  without 
their  drawbacks.  The  discretion  of  the  Executive  is  sometimes 
hampered  by  the  fear  of  the  Courts,  and  emergencies  occasionally 
arise  when  it  might  be  convenient  to  give  it  a  freer  hand.  The 
enforcement  of  the  law  by  officials,  always  liable  to  correction  for 
exceeding  the  strict  limits  of  their  authority,  is  often  weak  and 
halting ;  and  we  are  liable  to  be  involved  in  complications  with 
foreign  Powers — as,  for  instance,  with  France  in  the  Orsini  affair, 
and  with  the  United  States  in  the  matter  of  the  Alabama — 
which  fail  to  understand  within  what  narrow  bounds  the  discretion 
of  our  Executive  is  confined  by  the  operation  of  municipal  law. 
On  the  whole,  however,  we  may  congratulate  ourselves  on  the 
complete  absence  from  our  modern  constitution  of  such  theories  as 
those  of  Evocation  and  droit  administratif;  and  those  who  have  learnt, 
from  history  and  comparison,  how  widespread  and  mischievous 
J  See  Acts,  xvi.  35-39  ;  xxii  24-29. 
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have  been  the  consequences  which,  in  other  times  and  other  lands, 
they  have  produced,  may  well  regard  with  grave  jealousy  and 
suspicion  certain  tendencies  to  pretensions  of  a  somewhat  similar 
description  which  appear  to  have  recently  been  advanced  by  the 
Executive  of  the  South  African  Eepublic. 

In  his  last  lecture  Mr.  Dicey  deals  with  the  conventions  of 
che  Constitution,  or  with  what  in  the  Austinian  terminology  may 
be  termed  political  morality  as  distinguished  from  positive  law. 
These  conventions  relate  mainly  to  the  methods  of  using  the 
prerogative  of  the  Crown — the  residue,  that  is,  of  the  discretion- 
ary power  of  the  Crown,  now  exercised  on  the  advice  of  the 
Executive,  and  not  subject  to  the  direct  control  of  the  Legislature 
— and  to  the  privileges  of  either  House  of  Parliament.  So  far 
as  these  conventions  are  not  legally  enforceable,  they  fall,  as 
already  remarked,  rather  within  the  sphere  of  the  politician  than 
within  that  of  the  lawyer.  For  information  on  the  subject  the 
student  may  be  referred  to  the  admirable  work  on  the  English 
Constitution  by  the  late  Mr.  Bagehot,  to  the  book  on  the  Govern- 
ment of  England,  recently  published  by  Professor  Hearn,  of  the 
University  of  Melbourne,  to  Sir  William  Anson's  publication  on 
The  Law  and  Custom  of  the  Constitution,  and  to  the  writings  of 
such  authorities  as  May  and  Todd.  What  Mr.  Dicey  essays  to 
show  is  that  the  more  important  of  these  conventions — such  as 
the  understanding  that  Parliament  must  meet  at  least  once  a 
year,  that  Ministers  must  resign  if  they  are  unable  to  command 
a  majority  in  the  House  of  Commons,  and  that  the  House  of 
Lords  must  give  way  to  the  will  of  the  electorate  when  decisively 
pronounced — really  depend  on  the  law  itself.  They  are  based 
on  no  principle  of  the  common  law  and  have  been  embodied  in 
no  statute  ;  but  if  they  were  violated  those  who  failed  to  observe 
them  would  sooner  or  later  be  brought  into  direct  conflict  with 
the  law  of  the  land.  If,  for  instance.  Parliament  Avere  not 
summoned  after  the  usual  interval,  the  discipline  of  the  army 
could  not  be  legally  maintained,  a  large  portion  of  the  revenue 
could  not  be  legally  collected,  and  that  which  could  l)e  collected 
could  not  legally  be  appropriated  to  the  various  branches  of  the 
public  service.  Again,  if  the  House  of  Lords  refused  to  consent 
to  legislation  passed  by  the  House  of  Commons  and  demanded 
by  the  constituencies,  the  theory  of  the  Constitution  would  entitle 
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the  Prime  Minister  to  demand  from  the  Crown  a  sufficient 
creation  of  new  peers  to  overcome  opposition ;  if  the  Crown 
refused,  Ministers  would  resign  ;  if  the  Crown  appointed  new 
advisers,  in  a  minority  in  the  Commons,  the  Commons  would 
refuse  the  supplies,  and  the  Queen's  Government  could  not 
legally  be  carried  on.  A  similar  result  would  ensue  if  the  Queen 
refused  to  accept  the  advice  of  her  Ministers  upon  any  point  on 
which  the  Ministry  were  supported  by  the  House  of  Commons 
and  by  the  opinion  of  the  constituencies. 

The  right  of  the  Crown  to  dismiss  a  Minister,  supported  by  a 
majority  of  the  lower  House,  is  legally  unquestionable ;  but,  for 
reasons  already  assigned,  the  exercise  of  such  a  right  cannot  con- 
stitutionally be  justified  unless  there  is  at  all  events  reason  to 
believe  that,  on  an  appeal  to  the  country,  the  country  would 
ratify  the  action  of  the  Crown.  In  1784  King  George  III.  and 
in  1834  William  IV.  dismissed  Ministers  Avho  commanded  a 
majority,  and  chose  others  in  their  place.  In  the  former  case 
the  Crown  was  justified  in  its  action  by  the  result  of  the  disso- 
lution which  ensued ;  but  in  the  latter  the  Duke  of  Wellington 
failed  to  obtain  from  the  country  the  majority  which  he  sought, 
and  the  King  had  to  recall  Lord  Melbourne.  In  this  Colony  the 
Governor  on  one  occasion,  at  a  critical  period,  dismissed  his 
advisers  while  Parliament  was  prorogued  ;  but  when  Parliament 
reassembled  his  action  received  a  practical  justification  by  the 
new  Ministers  obtaining  the  support  of  a  majority  of  the  Legisla- 
ture. All  these  instances  are  really  illustrations  of  the  principle 
that,  while  the  legal  sovereignty  is  in  Parliament,  the  political 
sovereignty  of  the  State  resides  in  the  Electorate.  It  may  be 
suggested  that,  with  the  development  of  the  democratic  principle, 
the  pressure  produced  by  the  force  of  public  opinion  acting  on 
the  Legislature  has  tended  and  is  still  tending  to  increase.  Even 
so  recently  as  in  the  last  Premiership  of  Lord  Palmerston,  the 
Government  could  maintain  its  position  for  years  with  a  majority 
of  less  than  a  score  in  the  House  of  Commons;  and  if  a  by- 
election  or  two  went  the  wrong  way,  so  long  as  a  working 
majority  remained,  the  Government  was  not  perceptibly  weakened, 
and  Lord  Palmerston's  equanimity  remained  undisturbed.  Since 
the  wide  extension  of  the  franchise  by  the  Acts  of  1867  and 
1884  there  has  been  a  marked  change  in  this  respect ;  and  a 
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Ministry  is  no  longer  able  to  carry  out  its  policy  resolutely  and 
effectively  unless  the  mandate  of  the  constituencies  is  clearly  on 
its  side.  The  significance  attached  to  by-elections  has  of  late 
years,  and  even  within  the  last  few  months,  been  remarkably 
enhanced.  One  explanation  appears  to  be  that  while  recent 
dissolutions  have  given  a  large  majority  of  the  House  to  the  one 
party  or  the  other — to  Mr.  Gladstone  in  1868  and  1880  and  to 
Mr.  Disraeli  in  1874 — these  majorities  have  been  the  resultant, 
under  our  present  system  of  representation,  of  a  comparatively 
small  preponderance  of  voting  power  in  the  constituencies,  and  a 
preponderance  which,  as  experience  indicates,  is  apt  rapidly  to 
shift  from  one  scale  to  the  other.  In  1874  Mr.  Gladstone, 
whose  Parliamentary  following  had  been  greatly  weakened, 
anticipated  the  ordinary  period  of  dissolution,  mainly  because  a. 
number  of  by-elections  had  gone  against  him,  and  he  felt  that 
fresh  contact  with  the  elements  from  which  it  sprung  was  neces- 
sary before  the  Legislature,  like  another  Antaeus,  could  renew  its 
strength.  His  army  was  routed  and  Mr.  Disraeli  for  six  years 
reigned  in  his  stead.  But  although  the  Tory  Ministry  could 
reckon  on  a  docile  following  in  both  Houses,  their  policy — the 
famous  "  Jingo  "  policy  which  has  become  historical — was  sensibly 
influenced  and  modified  by  the  grounds  which  existed  for 
doubting  whether  the  constituencies  approved  of  what  was  going 
on.  In  1880  an  unexpectedly  favourable  by-election  at  South- 
wark  interrupted  a  succession  of  defeats ;  it  was  thought  that 
the  moment  had  arrived  for  an  appeal  to  the  country  ;  the  appeal 
was  made ;  but  Southwark  proved  a  false  prophet,  and  a  com- 
plete discomfiture  ensued.  In  1885  the  position  of  affairs  was 
exceptional  and  singular.  Mr.  Gladstone  had  dissipated  the 
majority  of  1880  and,  being  defeated  on  a  financial  question,  had 
resigned.  The  Queen  sent  for  Lord  Salisbury ;  but  Lord  Salis- 
bury pointed  out  that,  owing  to  the  passing  of  the  Franchise  and 
Redistribution  Acts,  there  could  be  no  dissolution  till  after  the 
completion  of  the  registration  in  the  following  autumn.  A 
Minister  in  a  minority — for  Mr.  Gladstone,  though  defeated  on 
the  Budget,  had  still  a  majority  behind  him — and  with  no  power 
to  dissolve,  could  scarcely  be  expected  to  accept  office,  unless 
under  certain  assurances  from  the  Opposition.  Lord  Salisbury 
obtained  a  portion  of  his  demand,  but  not  until  the  Opposition 
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for  their  part  were  assured,  as  a  condition  of  voting  the  supplies, 
that  the  Minister  would  dissolve  as  soon  as  the  new  Electorate 
was  in  a  position  to  exercise  its  rights. 

Let  us  conclude  by  applying  these  considerations  to  the  pre- 
sent position  of  affairs.  We  have  in  office  a  Government  with  a 
large  majority  on  the  main  question  of  the  day.  At  the  last 
general  election  parties  were  divided  on  Mr.  Gladstone's  pro- 
posals for  the  future  Government  of  Ireland ;  and  the  result  was 
that  a  majority,  over  one  hundred  strong,  adverse  to  those  pro- 
posals was  returned  to  Parliament.  But  the  Parliamentary 
century  represented  a  majority  of  only  about  70,000  voters — 
little  more  than  a  single  electoral  unit  according  to  the  present 
distribution  of  seats — on  the  aggregate  poll.  A  change  in  the 
views  of  a  very  small  fraction  of  the  Electorate  would  obviously 
be  sufficient  to  reverse  the  verdict  of  1886.  There  are  not 
wanting  signs  that  such  a  change  is  taking  or  has  already  taken 
place.  "  The  omens  of  victory,"  Sir  William  Harcourt  the  other 
day  declared,  "  are  gathering  round  our  standards,  and  the  hour 
of  triumph  I  believe  to  be  at  hand."  Mr.  Gladstone  has  modified 
his  proposals  in  some  of  the  respects  in  which  they  afforded  most 
scope  for  criticism,  while  the  Government  has  carried  its  sup- 
porters with  it  in  adopting  a  policy  of  coercion  which  many  of 
them  were  deeply  pledged  to  their  constituents  to  resist.  Lord 
Salisbury  is  understood,  at  a  recent  meeting  of  Conservative 
members  at  the  Carlton  Club,  to  have  compelled  them  to  accept 
certain  changes  in  the  Land  Bill,  which  were  deemed  unpalatable, 
by  a  warning  that  the  only  alternative  was  that  a  worse  thing 
would  happen  in  the  shape  of  a  dissolution.  It  may  be  argued 
with  some  force  that,  when  a  Minister  believes  the  country  is  no 
longer  with  him,  the  conventions  of  the  Constitution,  as  now 
understood,  require  him,  not  to  use  his  belief  as  a  means  of 
putting  pressure  on  his  supporters,  but  to  bring  the  matter  to 
the  test,  as  was  done  in  1874.  "  A  dissolution,"  says  Mr.  Dicey, 
"  is  allowable  or  necessary  whenever  the  wishes  of  the  Legislature 
are  or  may  fairly  be  presumed  to  be  different  from  the  wishes 
of  the  nation."  The  ciuestion  is  whether,  in  Parliamentary 
phraseology,  the  words  "  allowable  or "  should  not  be  omitted, 
and  the  word  "  necessary  "  stand  part  of  the  proposition  thus 
laid  down.     If  the  omens  of  Coventry  and  Spalding,  of  Glasgow 
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and  Northwich,  are  followed  by  others  of  the  same  import,  we 
venture  to  affirm  that  the  necessity  will  speedily  be  demon- 
strated. Any  prolonged  variance  between  the  spirit  of  Parlia- 
ment and  the  spirit  of  the  nation  at  the  present  day  would  lead 
to  a  demand,  which  would  have  to  be  conceded,  for  a  material 
curtailment  of  the  legal  term  for  which  Parliaments  can  endure. 
In  the  democratic  Constitution  of  the  England  of  to-day,  the 
legal  sovereign,  if  out  of  touch  with  the  political  sovereign,  is 
nearly  powerless,  either  for  good  or  ill.  Such  sovereignty  has 
lost  its  virtue.  The  popular  verdict  may  be  right  or  Avrong ;  but 
the  will  of  the  people  must  be  obeyed. 


SIR  HENEY  MAINE* 

It  would  indeed  be  an  unpardonable  omission — in  the  phrase  of 
Dante,  un  gran  rifiuto — if  in  these  pages  no  mention  were  to  be 
made,  and  no  sense  expressed,  of  the  heavy  loss  which,  in  the 
passing  away  of  Sir  Henry  Maine,  has  been  sustained  by  the 
science  of  law.  Not  law  alone  indeed,  but  literature  at  large,  has 
to  mourn  for  one  of  its  master  spirits — one  of  whom  to  say  nihil 
tetigit  quod  non  ornavit  would  be  in  truth  an  imperfect  eulogy ;  for, 
graceful  as  was  the  form  of  all  he  wrote,  that  grace  was  but  as  the 
artistic  setting  is  to  the  gem,  or  as  the  adornment  of  the  fa9ade 
is  to  the  noble  architecture  of  some  stately  house.  It  was  by  the 
combination  of  systematic  research  with  a  just  critical  instinct — 
an  almost  intuitive  perception  and  faculty  of  appreciation,  which 
enabled  him  to  disencumber  the  precious  ore  from  the  surrounding 
dross — that  Sir  H.  Maine  was  enabled,  it  might  almost  be  said  to 
create,  the  science  of  comparative  jurisprudence.  By  his  singular 
skill  in  exposition  he  made  the  dry  bones  to  live ;  his  wide  and 
varied  experience  as  a  public  servant,  in  matters  connected  with 
Indian  administration,  enormously  increased  the  value  of  the 
literary  labours  which  he  simultaneously  pursued ;  and  even 
those  who  have  most  keenly  contested  some  of  his  conclusions 
could  not  fail  to  acknowledge  their  deep  obligation  to  his  method. 
By  his  writings  a  whole  generation  of  students  and  scholars  has 
already  been  profoundly  influenced,  and  their  spirit  has  permeated 
the  mental  attitude  of  every  subsequent  labourer  in  the  same 
field.  Among  the  literary  productions  of  the  present  age  which 
are  destined  to  be  permanent,  no  competent  authority  would 
reject  the  claim  of  Ancient  Law.  Almost  synchronous  in  publica- 
tion with  the  Origin  of  Species,  its  conception  is  at  root  the  same  ; 
*  Cape  Law  Journal,  April  1888. 
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and  those  who  regard  the  theory  of  evolution  as  perhaps  the 
greatest  discovery  of  the  nineteenth  century  will  be  disposed  to 
hold  that  Maine,  in  his  application  of  that  theory  to  political 
philosophy  and  the  history  of  institutions,  performed  a  service 
which  in  a  different  sphere  was  scarcely  less  considerable  than 
that  for  which  disciples  as  yet  unborn  will  pay  honour  to  the 
name  of  Darwin. 

Sir  Henry  Maine  started  in  life  with  no  special  advantages. 
The  son  of  a  country  doctor,  he  was  educated  neither  at  a  fashion- 
able school  nor  at  a  fashionable  college.  He  became  what  used 
to  be  known  as  "a  blue-coat  boy,"  and  doubtless  attained  dis- 
tinction as  a  "  Grecian."  From  Christ's  Hospital  he  proceeded  to 
Pembroke  College  at  Cambridge,  a  college  which,  although  till 
recently  small  in  numbers,  can  boast  of  several  famous  names  in 
the  roll  of  its  alumni,  such  as  Spenser  and  Gray  among  the  poets, 
and  Pitt  among  the  statesmen.  In  Maine's  freshman's  year, 
Professor  Stokes,  now  member  for  the  University,  graduated  from 
Pembroke  as  Senior  Wrangler,  another  member  of  the  college 
obtaining  the  third  place  in  the  same  Tripos.  So  many  high 
degrees  had  bcien  taken  from  the  same  college  about  this  time 
that  when  Maine  graduated  a  strange  thing  happened.  His 
undergraduate  career  had  been  one  of  rare  brilliancy.  After 
obtaining  the  Chancellor's  Medal  for  English  poetry,  in  two 
successive  years  he  divided  with  Mr.  W.  G.  Clark — afterwards 
Public  Orator  of  the  University  and  editor  of  Shakespeare — 
the  coveted  honours  of  the  Browne  Medals  for  Greek  and  Latin 
Odes  and  Epigrams.  Elected  Craven  Scholar  in  1843,  in  1844 
he  took  his  degree  as  Senior  Classic  and  First  Medalist,  Mr.  Clark 
occupying  the  second  place.  Among  classical  men  at  Cambridge 
there  is  still  preserved  and  handed  down  the  "  copy"  of  verses — 
a  translation  from  Kirke  White  into  Latin  Elegiacs — which  Maine 
wrote  in  the  Senate  House  in  the  Tripos  of  1844.  The  strange 
thing  to  which  I  have  referred  was  that  all  this  distinction  failed 
to  secure  a  fellowship  at  a  small  college !  At  Pembroke  there 
Avas  no  vacancy,  and  the  custom  at  Cambridge,  unlike  the  more 
eclectic  fashion  which  finds  favour  at  Oxford,  is  for  each  college 
to  choose  its  Fellows  from  among  its  own  scholars.  It  was  felt, 
however,  that  for  a  career  which  had  opened  with  such  promise 
the  University  must  find  a  place,  and  before  long  the  position 
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was  offered  and  accepted  of  Tutor  of  Trinity  Hall,  of  which 
college,  always  specially  and  honourably  connected  with  legal 
studies,  he  was  destined  in  the  process  of  time  to  become  the 
Master.  In  1847,  when  barely  of  master's  standing,  Mr.  Maine 
was  appointed  Regius  Professor  of  Civil  Law.  In  that  position 
he  succeeded  Mr.  Geldart,  whose  death  it  was  that,  thirty  years 
afterwards,  caused  the  vacancy  in  the  Mastership  of  the  Hall 
which,  as  already  mentioned,  Sir  Henry  Maine  was  called  upon 
to  fill. 

It  would  be  out  of  place  to  here  attempt  an  outline  of  the 
biography  of  the  eminent  man  Avhom  we  have  lost.  Such  an 
attempt  could  amount  to  little  more  than  a  repetition  of  what  has 
been  elsewhere  set  forth  from  more  abundant  material  by  abler 
pens.  Of  his  appointment  as  Regius  Professor,  which  may  be 
described  as  the  earliest  among  many  recognitions  of  the  singular 
breadth  of  his  capacity,  he  is  said  to  have  himself  stated  that  he 
was  impelled  to  the  study  of  the  civil  law  by  his  obligation  to 
expound  it.  It  was  not,  however,  till  some  years  later,  when  he 
had  exchanged  his  Cambridge  position  for  that  of  Reader  in  Juris- 
prudence at  the  Middle  Temple,  having  previously  been  called  to 
the  Bar,  that  the  first  fruits  of  his  juristic  labours  were  published 
in  the  form  of  an  essay  on  "  Roman  Law  and  Legal  Education." 
This  essay,  which  has  been  re-published  in  the  third  edition  of 
Village  Communities,  is  as  well  deserving  of  perusal  to-day  as  when 
it  first  appeared.  It  did  much  to  foster  the  revival  among 
English  lawyers  of  studies  for  the  neglect  of  which  they  had  been 
too  long  and  justly  blamed ;  it  indicated  the  standpoint  from 
which  they  should  be  approached,  and  set  forth  some  of  the 
reasons  which  render  so  imperative  their  claim  upon  the  attention, 
not  merely  of  the  theoretical  jurist,  but  of  the  "  practical  lawyer," 
the  diplomatist  and  the  statesman.  Of  the  enduring  value  and 
interest  of  this  essay,  especially  to  the  lawyer  in  a  colony  like  the 
Cape,  where  the  civil  law  forms  the  basis  of  our  jurisprudence,  it 
would  be  difficult  to  speak  too  highly  ;  it  should  be  classed  among 
those  literary  productions  which,  as  Pliny  said  of  his  favourite 
books,  are  non  legendi  sed  lectitandi. 

Five  years  after  the  publication  of  this  essay.  Ancient  Law 
was  given  to  the  world.  In  the  following  year  its  author  accepted 
the  distinguished  and  responsible  position  of  Legal  Member  of  the 
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Council  of  the  Viceroy  of  India.  It  was  Avhile  holding  this  post 
that  he  acquired  much  of  that  knowledge  as  to  laws  and  customs, 
tenures  and  institutions,  which  stimulated  and  guided  his  later 
investigations  into  the  history  and  social  polity  of  the  Aryan  race. 
In  a  letter  now  before  me,  which  he  addressed  to  me  some  years 
ago,  in  the  course  of  a  discussion  of  a  vexed  point  of  archaic  law, 
as  represented  in  the  Iliad,  he  referred  in  illustration  of  his  argu- 
ment to  the  fact  that  "an  Indian  Village  would  certainly  receive 
a  judicial  declaration  by  the  Elders  with  acclamation."  The  Vice- 
royalty  of  Lord  Lawrence  was  signalised  by  the  reforms  in  Indian 
land  tenure  which  were  effected  by  his  government,  doubtless 
under  the  guidance  and  in  accordance  with  the  views  of  its  legal 
member.  It  has  been  said  that  Lord  LaAvrence  declared  that  in 
the  coiu-se  of  his  official  experience  he  had  known  no  more 
remarkable  state-papers  than  some  of  the  minutes  which  Maine 
submitted  to  the  Council.  Not  long  after  his  return  from  India 
he  was  appointed  a  member  of  the  Council  of  the  Secretary 
of  State,  in  which  position  he  continued  to  render  services, 
the  value  of  which  only  his  colleagues  could  fully  appreciate, 
for  the  remainder  of  his  life.  He  was  one  of  those  men 
who  deeply  impressed  all  with  whom  he  was  brought  into 
contact.  So  high  indeed  was  the  opinion  which,  by  the  most 
competent  judges,  was  formed  of  his  capacity  that,  many  and 
dignified  as  Avere  the  posts  which  he  accepted,  they  Avere  perhaps 
less  numerous  than  those  which  were  pressed  upon  him  in  vain. 
Lord  Cross,  when  Home  Secretary,  offered  him  the  responsible 
position  of  Permanent  Under  Secretary  at  the  Home  Office ;  and 
on  the  retirement  of  Sir  Erskine  May  it  is  understood  that  Mr. 
Gladstone  placed  at  his  disposal  the  important  office  in  the  House 
of  Commons  which  that  great  authority  on  constitutional  law  and 
parliamentary  practice  had  so  long  adorned. 

In  the  course  of  his  career  Sir  Henry  Maine  became  officially 
connected  with  at  least  four  great  Universities.  His  academical 
novitiate,  as  already  stated,  included  the  tenure  at  Cambridge  of 
the  Regius  Professorship.  Among  the  incidents  of  his  labours  in 
the  East,  not  the  least  interesting  was  the  preparation  of  three 
characteristic  and  most  appropriate  addresses  which  he  delivered 
in  his  capacity  of  Vice-Chancellor  of  the  University  of  Calcutta. 
They  have  since  been  published,  and  among  such  prolusiones  we 
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may  well  exclaim  0  si  sic  omnes  .'  After  his  return  to  England  he 
became  an  active  member  of  the  Senate  of  the  University  of 
London ;  while  at  Oxford  the  Corpus  Professorship  of  Juris- 
prudence is  said  to  have  been  created,  mainly  in  order  that  he 
might  be  the  first  Professor.  From  Oxford  he  returned  once 
more  to  his  own  University  as  Master  of  Trinity  Hall ;  and  it 
was  only  a  few  months  ago  that  he  succeeded  Sir  William 
Harcourt  as  the  Whewell  Professor  of  International  Law.  The 
circumstances  of  these  last  elections  were  somewhat  curious.  On 
the  vacancy  occurring  at  Trinity  Hall,  the  Fellows,  with  whom 
the  choice  of  a  successor  to  Dr.  Geldart  lay,  were  unable  to  decide 
between  the  claims  of  Mr.  Latham,  the  popular  Tutor  and  senior 
Fellow  of  the  College,  and  those  of  Professor  Fawcett,  whose 
public  career  had  reflected  a  lustre  on  the  Society  of  which  he 
was  a  member.  The  difficulty  was  solved  by  the  unanimous 
selection  of  Sir  Henry  Maine.  Similarly,  when  Sir  William 
Harcourt  resigned,  the  appointment  to  the  Whewell  Professorship 
was  supposed  to  lie  between  Mr.  Westlake,  Q.C.,  one  of  the  ablest 
living  exponents  of  certain  branches  of  International  Law,  and 
Mr.  T.  J.  Lawrence,  who  had  for  some  time  done  excellent  work 
as  Sir  William's  Deputy.  The  electors  again  found  a  way  out  of 
the  dilemma  by  postponing  the  competing  claims  of  others  to 
those  of  one  whose  pre-eminence  was  unquestionable,  but  who 
had  not  been  understood  to  be  a  candidate  for  the  post.  The 
few  lectures  Sir  Henry  delivered  since  his  election  I  learn  from 
private  letters  to  have  been  considered  somewhat  disappointing. 
From  an  average  Professor  they  would  probably  have  been 
regarded  as  remarkable  ;  but  he  was  one  from  whose  many  talents 
much  would  be  required,  neither  can  it  be  doubted  that,  had  he 
been  spared,  he  would  not  have  fallen  below  the  high  standard  of 
performance  he  had  himself  created.  The  subject  was  a  congenial 
one,  and  it  is  understood  that  he  was  about  to  resign  his  seat  at 
the  India  Council  in  order  to  devote  a  larger  portion  of  his  time 
to  its  exposition.  It  is  mainly  to  his  tenure  of  the  Corpus  Pro- 
fessorship that  we  owe  the  invaluable  series  of  publications — 
Village  Communities,  TJie  Early  History  of  Institutions,  and  Early 
Law  and  Custom — by  which  the  reputation  created  by  Ancient 
Law  was  consolidated  and  enhanced.  Had  fate  permitted,  his 
tenure  of  the  Whewell  Chair  could  scarcely  have  failed  to  be 


208  SIR  HENRY  MAINE 

equally  productive  of  something  which  would  have  added  to  the 
sum  of  human  knowledge.  In  one  respect,  his  experience  was 
more  fortunate  than  that  of  many  authors  successful  in  their 
prime,  whose  later  works  have  been  received  with  indifference 
by  a  public  whose  taste  they  no  longer  satisfied.  His  most  recent 
book,  that  on  Popular  Government,  was  the  most  widely  read  and 
eagerly  discussed,  not  only  in  England  but  on  the  Continent  and 
in  the  United  States,  of  all  his  publications.  Of  this  book,  as  of 
Early  Latv  and  Custom,  this  Journal  endeavoured,  at  the  time  of 
their  appearance,  to  give  its  readers  some  account ;  ^  and  although 
the  critic,  in  dealing  with  Popular  Government,  was  fain  to  dissent 
from  some  of  the  arguments  and  conclusions  of  the  \mter,  it  is 
hoped  that  full  justice  was  done  to  the  conspicuous  ability  and 
far-reaching  interest  of  the  work.  In  Popular  Government,  what- 
ever view  may  be  taken  of  its  tendency,  it  will  at  all  events  be 
admitted  that  its  author  showed  a  grasp  of  modern  politics,  and 
an  insight  into  the  latter-day  working  of  the  constitutional 
machine,  which  rendered  it  almost  a  matter  of  course  that,  on  the 
recent  vacancy  in  the  University  representation  caused  by  the 
death  of  Mr.  Peresford  Hope,  academical  opinion  should,  in  this 
instance  also,  have  pointed  with  practical  unanimity  to  Sir 
Henry  Maine  as  his  most  appropriate  successor ;  but  he 
doubtless  felt  that  there  were  other  spheres  in  which  his  fine 
intellectual  powers  could  do  higher  service  than  amid  the  strife 
of  tongues  and  in  the  turbid  atmosphere  of  the  present  House 
of  Commons. 

Of  personal  recollections  of  Sir  Henry  Maine  I  can  add  but 
little.  With  his  presence  I  first  became  familiar  when  he 
delivered  the  annual  Rede  Lecture  at  Cambridge  in  the  May 
term  of  1875.  His  subject  was  "The  Effects  of  Observation  of 
India  on  Modern  European  Thought " ;  the  lecture  has  been 
reprinted,  together  with  the  Calcutta  Addresses  and  the  essay  on 
"  Roman  Law,"  in  the  same  volume  with  "Village  Communities" ; 
and  seldom  if  ever  has  the  Rede  Foundation  produced  an  equally 
valuable  discourse  on  an  equally  suggestive  theme.  Striking,  too, 
was  the  personality  of  the  lecturer,  on  whose  words  a  large  and 
representative  audience  hung  with  an  interest  which  never 
flagged.  His  features  could  scarcely  be  called  handsome,  but 
1  See  supra,  pp.  80-112;  147-178. 


SIR  HENRY  MAINE  209 

they  bore  the  impress  of  his  robust  and  vigorous  intellect ;  and 
the  interest  of  his  subject,  and  of  his  treatment,  lost  nothing 
from  an  elocution  which  was  both  virile  and  refined.  Some 
years  later,  as  already  mentioned,  I  had  some  discussion  with 
him  as  to  the  meaning  of  a  well-known  passage  in  the  Trial 
Scene  in  Homer's  description  of  the  Shield  of  Achilles.  On  this 
passage  I  had  read  a  paper  before  the  Cambridge  Philological 
Society,  in  which,  fortifjang  myself  with  an  opinion  exj^ressed  to 
me  by  the  late  Mr.  Shilleto,  I  ventured  to  suggest  an  interpreta- 
tion differing  from  that  upon  which  an  argument  in  Ancient 
Laio  is  based.  To  quote  any  portion  of  the  correspondence  on 
the  subject  which  ensued  might  savour  of  egotism.  Let  it  suffice 
to  say  that  in  what  he  wrote  Sir  Henry  Maine  displayed,  not 
merely  an  urbanity  which  among  the  scholars  of  the  present  day 
is  fortunately  not  exceptional,  but  a  friendly  interest  and  sym- 
pathy with  which  a  veteran  does  not  always  respond  to  the 
daring  challenge  of  a  neophyte.  It  happened  that  Mr.  Gladstone, 
in  his  Homeric  Studies,  had  taken  the  same  view  of  the 
ambiguous  expression  as  Sir  Henry  Maine.  I  ventured  to  send 
him  a  copy  of  my  paper,  which,  with  characteristic  courtesy,  he 
acknowledged  in  the  following  terms  : — "  I  have  read  with  much 
interest  the  paper  you  have  kindly  sent  me.  As  far  as  I  can 
speak  after  so  many  years,  I  followed  authorities  whom  you  cite 
in  my  interpretation  of  Iliad,  xviii.  508.  The  strength  of  the 
argument  appears  rather  to  lie  on  the  side  of  your  view."  Mean- 
while, Sir  H.  Maine  had  referred  the  matter  to  a  well-known 
Cambridge  scholar,  and  after  a  time  sent  me  his  opinion,  which 
was  to  the  effect  that  he  believed  the  interpretation  in  Ancient 
Law  to  be  correct,  but  thought  it  impossible  to  prove  my  con- 
tention to  be  wrong.  On  my  quoting  what  Mr.  Gladstone  had 
written,  Sir  H.  Maine  suggested  that  the  matter  should  be  sub- 
mitted to  him  again,  with  the  further  arguments  which  had  been 
marshalled  on  either  side.  I  did  not,  however,  venture  to  make 
a  further  encroachment  on  his  time  ;  adhuc  sub  iuclice  lis  est. 

My  last  communication  with  Sir  H.  Maine  was  shortly  before 
coming  out  to  the  Cape,  when  he  wrote  a  kindly  letter,  auguring 
from  what  he  had  known  in  other  cases  good  results  from  a  trial 
of  the  Cape  climate,  and  giving  me  an  introduction  to  an  old 
school-fellow  of  his,  one  of  the  few  classical  scholars  who  have 
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made  the  Cape  their  home.  These  recollections  are  but  slight, 
and  even  their  bare  mention  perhaps  requires  apology ;  but  Sir 
Henry  Maine  was  one  of  those  men  with  whom  even  a  slight 
measure  of  personal  intercourse  could  not  fail  to  enhance  the 
respect  and  admiration  which  his  career  and  works  inspired. 
Sufficient  has  been  written  to  show  how  brilliant,  from  first  to 
last,  was  that  career;  but  it  is  not  merely  or  chiefly  for  its 
brilliancy  that  it  will  be  most  remembered.  His  was  an  intellect 
which  may  be  best  described  as  luminous,  and  a  character  which 
may  best  be  described  as  massive.  Such  qualities,  so  highly 
developed,  and  such  gifts,  so  worthily  employed,  are  happily  not 
wholly  lost  to  us.  The  poor  vital  spark  expires,  but  the  work 
of  genius  does  not  pass  away.  The  life  and  labours  of  Sir  Henry 
Maine  might  well  have  been  inspired  by  the  words  of  Pliny, 
quatenus  iiobis  dtnegatur  din  vivere,  relinquamus  illiquid  quo  nok 
vixisse  testemur.  The  yearning  which  they  express  has  in  his 
case  assuredly  been  fulfilled. 
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A  REMINISCENCE 

The  period  referred  to  in  this  paper  is  more  than  ten  years  ago. 
It  was  the  time  of  Jingoism  in  excelsis,  of  the  return  from  Berlin, 
and  the  Beaconsfieldian  avatar.  Mr.  Gladstone,  owing  to  his 
policy  on  the  Eastern  question,  and  his  championship  of  the  cause 
of  the  oppressed  Bulgarians,  was  the  most  unpopular  person,  not 
exactly  (as  1880  showed)  in  England,  but  in  Court  and  fashion- 
able circles — and  in  the  London  music-halls.  By  way  of 
compensation,  among  his  staunch  supporters  was  John  Bright — 
Mr.  Bright  who,  twelve  years  earlier,  had  enriched  the  political 
vocabulary  with  his  trouvaille  of  the  Adullamites,  and  who 
then  little  imagined  that  a  day  would  come  when  he  might 
haply  be  described  as  an  Adullamite  himself.  A  story  is  told 
that  on  one  occasion  an  illustrious  lady  was  speaking  of  Mr.  Glad- 
stone in  very  uncomplimentary  terms  in  the  presence  of  Mr. 
Bright.  "  Madam,"  he  at  length  inquired,  "  have  your  children 
ever  seen  Mr.  Gladstone  1"  "  Not  that  I  am  aware  of,"  she  re- 
plied, "why  should  they?"  "Well,"  he  said,  "I  would  venture 
to  suggest  that,  should  an  opportunity  occur,  you  should  send 
them  to  see  him  ;  for  you  may  be  assured  that  in  after  years, 
when  they  have  become  men  and  women,  it  will  be  to  them  a 
gratifying  reminiscence  to  have  in  their  youth  been  brought  face 
to  face  with  so  famous  and  remarkable  a  man." 

Some  time  since  I  was  examining  a  paper  by  a  student  of  the 

Cape  University — I  am  not  sure  whether  he  was  a  member  of 

the   South   African   College.      The   writer   was   discussing  the 

character  of  Burke,  and  he  finished  by  saying :  "He  was  one  of 

*  S.  A.  College  Annual,  December  1888. 
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the  most  eminent  statesmen  that  ever  lived,  and  I  cannot  help 
thinking  he  must  have  been  the  very  image  of  Mr.  Gladstone." 
Without  pausing  to  criticise  this  criticism,  it  may  at  least  be 
permissible  to  draw  the  inference  that  the  policy  and  career  of 
Mr.  Gladstone  are  followed  with  some  interest  by  students  at 
the  Cape.  It  is  on  this  assumption  that,  having  been  invited  to 
make  some  contribution  to  this  publication,  and  having  been 
favoured  with  a  very  wide  discretion  and  latitude  as  to  its  scope 
and  subject,  I  venture  to  hope  that  a  few  reminiscences  of  one 
whose  name  looms  so  large  in  the  history  of  the  Victorian  Age 
may  prove  not  wholly  unacceptable  to  some  of  those  to  whom 
this  paper  may  chance  to  find  its  way. 

The  South  African  College  Union  is  as  yet  in  its  infancy. 
Some  day,  perhaps,  it  may  grow  to  a  closer  resemblance  to  the 
similarly-named  institutions  at  the  English  Universities,  which 
began  as  debating  societies  and,  without  losing  sight  of  their 
original  object,  have  gradually  developed  into  clubs  of  a  very 
comprehensive  kind.  Mr.  Gladstone,  it  will  be  remembered,  is 
one  of  the  glories  of  the  Oxford  Union.  There,  fresh  from  the 
rigid  Conservatism  of  Eton,  the  young  student  of  Christ  Church 
first  won  his  spurs  in  debate,  and  gained  a  reputation  which — in 
the  good  old  days  of  pocket  boroughs — won  him  immediate 
access  to  Parliament,  and  caused  him  to  be  regarded  as  "  the 
rising  hope  of  those  stern  and  unbending  Tories,"  who  chafed  at 
the  cautiousness  of  AVellington  and  feared  the  flexibility  of  Peel. 
It  so  happened  that  my  first  communication  with  Mr.  Gladstone 
was  in  connection  with  the  proceedings  of  the  sister  society  at 
Cambridge.  Two  debates,  at  some  interval  of  time,  had  there 
taken  place  at  which  resolutions  had  been  carried,  in  the  one 
case  almost  unanimously  and  in  the  other  by  a  large  majority, 

(1)  recording  the  opinion  of  "the  House"  that  Mr.  Gladstone's 
services  as  a  statesman  deserved  the  thanks  of  the  country ;  and 

(2)  expressing  approval  of  his  Eastern  policy.  Now  the  Cam- 
bridge Union  at  that  time,  and  I  believe  at  most  times,  was 
supposed  to  rejoice  in  a  "  cast  iron "  Tory  majority ;  and  the 
carrying  of  these  resolutions  was  therefore  regarded  by  the 
young  Liberalism  of  the  place  as  no  small  triumph.  Copies  of 
the  records  of  the  proceedings  were  accordingly  forwarded  to 
Mr.  Gladstone,  who,  in  a  letter  now  before  me,  sent  the  following 
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sympathetic  acknowledgment : — "  I  thank  you  for  your  interest- 
ing communication.  It  is  very  consolatory  to  me  to  find  myself 
not  altogether  estranged  from  the  young  hearts  and  minds  of 
the  Cambridge  Union,  which  is  ripening  much  of  the  country's 
future  wealth.  But  far  above  this  gratification  is  the  pleasure  I 
feel  in  learning  that  on  the  great  Eastern  question  they  know 
how  to  brush  aside  the  idle  prejudices  and  yet  idler  fears  which 
cloud  the  judgments  of  many  of  their  seniors,  and  to  walk 
straight  towards  the  mark  of  humanity  and  justice.  I  venture 
to  congratulate  you  on  your  share  in  the  proceedings." 

It  was  some  months  after  this  incident  that  I  had  the  honour 
of  making  Mr.  Gladstone's  personal  acquaintance.  He  came  to 
Cambridge  to  pay  a  visit  to  his  daughter,  then  a  student  at,  and 
now  the  Principal  of,  the  Ladies'  College  at  Newnham.  It  so 
happens  that  my  College,  where  I  was  at  that  time  in  residence, 
possesses  various  objects  of  considerable  interest  to  the  scholar, 
the  antiquary  and  the  historian,  and  in  particular  a  very  cele- 
brated collection  of  manuscripts,  bequeathed  by  a  former  Master, 
the  famous  Archbishop  Parker.  This  collection  includes  many 
autograph  letters  written  by  the  principal  personages  of  the 
Reformation  period,  and  other  valuable  documents,  dealing  with 
the  ecclesiastical  history  of  the  time — among  them  the  original 
draft  of  the  Thirty-nine  or,  as  they  at  first  stood,  the  Forty-two 
Articles.  These  treasures  are  of  course  jealously  guarded,  and  it 
requires  the  presence  of  three  members  of  the  Society,  armed  with 
three  sets  of  keys,  to  open  the  cases  in  which  they  are  preserved. 
Every  year  there  is  a  solemn  visitation  by  representatives  of  two 
other  Colleges  to  which,  should  at  any  time  a  certain  number  of 
these  manuscripts  be  found  missing,  the  whole  collection,  accord- 
ing to  the  terms  of  the  Archbishop's  bequest,  is  to  devolve.  I 
ventured  to  suggest  to  Mr.  Gladstone's  host.  Professor  Sidgwick, 
that  he  might  be  interested  in  a  visit  to  this  collection,  and  an 
appointment  was  accordingly  made  for  the  purpose.  When  he 
arrived  at  the  College  on  the  following  morning,  accompanied  by 
Mrs.  Gladstone  and  two  of  his  daughters,  we  first  went  to 
the  Combination-room,  where  there  was  pointed  out  to  him  a 
portrait  of  a  member  of  the  College,  a  Mr.  Cust,  who  was  once 
Speaker  of  the  House  of  Commons,  and  who  was  depicted  in  his 
state  robes  of  black  and  gold.     Mr.  Gladstone  observed  that  the 
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characteristics  of  this  costume  were  very  similar  to  those  of  the 
full  dress  of  the  Vice-Chancellors — there  were  still  Vice-Chan- 
cellors  in  those  days — and  suggested,  as  I  understood,  that  there 
was  some  theoretic  parallel  between  the  legal  relation  of  the 
Lord  Chancellor  to  his  deputies,  the  Vice-Chancellors,  on  the  one 
hand,  and  on  the  other  that  supposed  to  exist  constitutionally 
between  the  former,  as  President  of  the  House  of  Lords,  and  the 
Speaker  as  occupying  in  some  respects  a  similar  position  in  the 
Lower  House.  His  attention  was  next  attracted  by  a  picture 
of  Dean  Colet,  and  he  promptly  demanded  what  a  Cambridge 
College  had  to  do  with  the  portrait  of  a  well-known  Oxford 
scholar  and  divine.  The  explanation  was  that  Colet  was  the 
founder  of  St.  Paul's  School,  that  there  were  certain  scholarships 
at  the  College  tenable  by  old  Paulines,  and  there  was  thus  a 
special  relationship  between  them.  ^Ye  then  proceeded  to  the 
rooms  of  one  of  my  colleagues,  an  enthusiastic  archaeologist  and 
the  owner  of  an  interesting  collection  of  antiquities.  Here  I 
offered  to  relieve  Mr.  Gladstone  of  his  umbrella — proleptically 
perhaps  the  "old  umbrella"  which  Lord  Rosebery  subsequently 
made  famous — as  we  were  about  to  descend  into  a  lower  room, 
which  served  as  a  sort  of  museum;  but,  not  being  in  very 
robust  health,  he  preferred  to  retain  it  as  a  staff,  as  he  ex- 
plained by  observing  in  an  undertone — 

ots  IlocretSwi'  acrt^aAetos  ecTiK  7}  /3aKT7;/3ta. 

A  quotation  from  Homer  would  have  caused  no  surprise ;  but 
this  ready  rejoinder,  brought  out  without  the  slightest  pretension, 
and  on  the  spur  of  the  moment,  of  a  line  from  Aristophanes, 
supposed  to  contain  a  somewhat  recondite  play  upon  words,  was 
certainly  calculated  to  enhance  any  preconceived  idea  both  of  the 
width  of  Mr.  Gladstone's  classical  reading  and  of  the  tenacity  of 
his  memory.  Considering  the  period  when  the  allusion  was  made, 
the  context  may  perhaps  be  found  by  the  classical  student  to 
repay  the  trouble  of  a  reference  (Aristoph.  Acharn.  676  et  seqq.) 

This  incident  led  to  some  conversation  on  the  subject  of 
personal  habits.  I  remarked  that  I  had  noticed  in  the  House 
that  Mr.  Gladstone,  unlike  the  great  majority  of  members, 
almost  always  sat  bare-headed.  "  Yes,"  he  said,  "  to  wear  a  hat 
sitting  in  debate  hour  after  hour  would  to  me  be  simply  intoler- 
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able,"  I  believe  the  physiologists  have  recently  given  a  scientific 
explanation  of  the  feeling  of  discomfort  which  this  continuous 
pressure  is  apt  to  produce,  but  to  which  some  members,  such  as 
Lord  Hartington  for  instance — who  always  sits  with  his  hat 
apparently  resting  on  his  eyebrows — appear  to  be  quite  insensible. 
It  may  be  remembered  that  on  one  occasion  this  habit  of  Mr. 
Gladstone's  led  him  into  a  difficulty.  He  wished  to  raise  a  point 
of  order  after  the  question  had  been  put,  and  the  rule  in  such 
circumstances  is  that  the  member  must  address  the  Chair  "  sitting 
and  covered."  Mr.  Gladstone  essayed  to  speak,  but  was  met 
with  vociferous  cries  of  "  Hat,  hat ! " — and  his  hat  could  nowhere 
be  found.  At  last  Sir  Farrar  Herschell,  then  Solicitor-General, 
came  to  the  rescue  with  the  loan  of  his  own  head-gear ;  but,  as  it 
happened  to  be  at  least  three  sizes  too  small,  its  effect,  on  the 
crown  of  the  Prime  Minister's  head,  was  comical  in  the  extreme. 
It  is  said  that  Lord  Herschell  has  refused  several  handsome 
ofiers  for  this  historic  hat,  and  is  exercising  his  legal  intellect  as 
to  the  possibility  of  converting  it  into  an  heirloom. 

Our  next  visit  was  made,  under  the  guidance  of  the  Bursar, 
to  the  College  plate -chest,  which  contains  many  objects  of 
interest — a  drinking-horn  of  great  antiquity,  older,  it  is  said, 
than  the  College  itself,  and  which  is  used  for  the  loving-cup  on 
feast-days,  a  great  rose-water  salver  of  parcel  gilt,  and  several 
artistic  productions  of  the  Italian  goldsmiths  of  the  Renaissance. 
In  all  this  Mr.  Gladstone  was  much  interested ;  and  here,  as 
everywhere,  one  could  not  help  observing  that  he  seemed  to 
possess  a  wider  and  more  intimate  knowledge  of  the  objects 
exhibited  than  could  be  claimed  by  their  own  custodians.  On 
ascertaining  by  an  examination  of  the  marks  that  much  of  the 
plate  was  English  and  dated  from  a  period  previous  to  the  Civil 
War,  he  observed  :  "  The  completeness  of  this  collection  is  very 
creditable  to  the  care  taken  by  the  College  of  its  property,  but  I 
am  not  so  sure  that  it  is  equally  creditable  to  its  loyalty ! " 
Lord  Salisbury  said  the  other  day  that,  if  he  had  lived  in  those 
days,  he  should  have  been  himself  a  Cavalier;  looking  at  one 
aspect  of  Mr.  Gladstone's  character,  one  would  be  inclined  to 
fancy  that  he  too  would  have  been  ranged  on  the  side  of  the 
Stuarts.  The  observation,  however,  was  highly  characteristic  of 
the  Oxford  man ;  for  Cambridge  had  no  such  associations  with 
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the  King's  cause  and  person  as  those  which  led  some  of  the 
Oxford  Colleges  to  meet  his  necessities  by  melting  down  their 
plate ;  and  the  spirit  which  made  Cambridge  distinctly  the  Whig 
University  of  the  eighteenth  also  made  it  to  some  extent  the 
Puritan  University  of  the  seventeenth  century. 

We  passed  from  the  muniment  room  to  the  main  ol)ject  of 
the  visit,  the  collection  of  manuscripts,  in  which  it  is  needless  to 
say  that  Mr,  Gladstone  displayed  the  keen  and  appreciative 
interest  of  an  expert.  On  being  shown  a  manuscript  of  Homer, 
I  think  of  the  fifteenth  century,  he  almost  immediately  seemed 
at  home,  not  only  with  the  subject  matter,  but  with  the  some- 
what crabbed  characters  of  the  scribe,  and  at  once  recognised 
and  began  to  recite  the  passage  at  which  the  book  happened  to 
open.  On  a  work  of  Dr.  Lamb's  being  handed  to  him — giving 
an  account,  if  I  recollect  aright,  of  the  Episcopal  Conferences  in 
the  reign  of  Elizabeth  at  which  the  Articles  were  drawn  up — he 
observed  that  it  was  rather  a  rare  work  and  he  was  quite  proud 
of  having  a  copy  of  it  at  Hawarden.^  On  leaving  the  Library, 
an  offer  was  made  of  some  facsimiles  and  other  small  souvenirs  of 
his  visit,  and  a  quest  ensued  for  paper  and  string.  Mr.  Gladstone 
observed,  with  a  twinkle  in  his  eye,  that,  considering  the  great 
value  and  portable  nature  of  some  of  the  literary  treasures  which 
had  been  exhibited,  it  was  perhaps  as  well  that  he  could  show 
that  he  had  come  entirely  unprovided  with  facilities  for  taking 
anything  away  with  him. 

These  few  jottings  have  already,  I  fear,  covered  too  much 
space ;  and  the  critical  reader  may  perhaps  be  disposed  to  make 
some  unkind  comparison  with  Captain  Sumph's  anecdote  about 
Byron  and  the  Orvieto  wine.  Trivial  as  such  recollections,  and 
others  which  might  have  been  added  to  them,  may  seem,  they 
abide  in  the  memory  owing  to  the  singular  fascination  of  the 
personality  of  their  subject.  Just  as  no  one  is  in  a  position  to 
estimate  the  qualities  of  Mr.  Gladstone's  oratory  without  having 
actually  listened  to  some  of  his  speeches,  so  no  one  can  really 
appreciate  his  individuality  without  having  been  brought  into 
personal  contact  with  him,  enjoyed  the  charm  of  his  converse, 
the  breadth  and  versatility  of  his  interests  and  sympathies,  admired 

^  Some  references  to  this  work  will  be  found  in  an  article  contributed  by  Mr. 
Gladstone  to  the  current  (November  1888)  number  of  the  Nineteenth  Century. 
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the  mobility  of  his  expression,  and  wondered  at  the  brilliancy  of 
his  undimmed  eye.  Thus  it  was  that  Lord  Rosebery  once  spoke 
of  an  audience,  freshly  thrilled  by  an  address  of  Mr.  Gladstone, 
as  having  passed  sous  la  baguette  du  magicien :  this,  I  think,  must 
have  been  what  Mr.  Bright  had  in  mind  when  he  gave  the  advice 
mentioned  at  the  beginning  of  this  paper.  That  was  in  the  days 
before  the  schism ;  and  the  Liberal  party  will  never  again  be 
quite  what  it  was  before  it  was  torn  asunder  on  the  Irish 
question.  On  that  subject  time  alone  can  prove  whether, 
as  the  Spectator — fairest  of  journalistic  opponents — once  put 
it,  all  the  men  of  talent  may  not  have  been  in  the  wrong 
and  the  one  man  of  genius  in  the  right,  ravra  Oecov  iv  'yovvacn 
KelraL.  For  the  nonce  I  can  only  hope  that  the  indulgent  reader 
may  find  not  entirely  without  interest  these  slight  reminiscences 
of  the  old  man  eloquent  whose  dominant  personality  has  so 
long  swayed  the  course  of  the  politics  and  policy  of  England. 
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Lawyers,  and  especially  eminent  lawyers — if  we  may  believe 
their  biogi-aphers — are  reputed  to  be  great  devourers  of  fiction. 
Possibly  they  see  so  much  of  the  seamy  side  of  human  nature 
while  pursuing  their  professional  duties  that  they  find  it  necessary, 
by  way  of  a  change,  to  turn  for  refreshment  and  relief  to  the 
world  of  imagination  and  romance.  Li  that  case,  it  is  to  be 
feared  that,  so  far  as  the  fashionable  publications  of  the  present 
day  are  concerned,  the  exjoeriment  must  too  often  result  in  dis- 
appointment ;  for  it  would  be  difficult  to  conceive  anything  more 
morbid  and  depressing  than  the  moods  and  phases  of  life  and 
character  as  depicted  by  the  modern  or  so-called  realistic  school — 
whether  the  fare  purveyed  be  home-grown  or,  as  often  happens, 
of  exotic  growth,  in  the  shape  of  a  clumsy  translation  of  some 
effusively-belauded  writer  in  an  outlandish  tongue. 

There  is  one  special  grievance  from  which  the  lawyer  suffers 
as  a  reader  of  fiction.  It  consists  in  the  outrage  on  his  feelings 
which  is  constantly  inflicted  by  that  strange  and  wonderful  pro- 
duct of  the  imagination  which  may  be  described  as  "  novelists' 
law,"  Every  year  some  4000  novels  are  "  spawned  off,"  to  adopt 
the  phrase  used  by  Messrs.  Longman  to  Anthony  Trollope,  on  the 
much-enduring  British  public.  Most  of  these,  unlike  the  old  Pall 
Mall  Gazette,  which  purported  to  be  "  written  by  gentlemen  for 
gentlemen,"  are  written  by  ladies  for  ladies  to  peruse.  An  extra- 
ordinary proportion  include  a  "  trial  scene  "  among  their  attrac- 
tions. The  practice  appears  to  have  been  initiated  by  Homer,  in 
his  description  of  the  shield  of  Achilles  ;  and  his  anticipatory 
sketch  of  the  proceedings  under  Lord  Campbell's  Act  has  puzzled 
the  commentators  ever  since,  and  divided  the  world  of  juristic 
*   Cape  Law  Journal,  May  1894. 


NOVELISTS'  LAW  219 

scholarship  into  two  hostile  camps.  But  to  pass  from  Homer, 
per  saltum — that  proverbial  step  which  separates  the  sublime  from 
the  ridiculous — to  the  modern  novelist,  why  cannot  she  contrive 
to  keep  her  characters  out  of  the  Courts,  or,  if  that  is  impossible, 
why  does  she  not  persuade  some  legal  friend  to  revise  those 
sprightly  burlesques  of  legal  procedure,  instances  of  which  will 
probably  occur  to  the  mind  of  every  reader  of  these  pages,  who, 
in  default  of  better  pabulum — when,  for  instance,  as  has  been 
known  to  happen,  the  Law  Journal  is  a  little  overdue — makes  an 
occasional  excursion  into  the  department  of  belles  lettres  ? 

Next  to  the  trial,  as  a  pitfall  for  the  feet  of  these  ladies,  a  very 
stumbling-block  and  rock  of  offence,  must  be  placed  the  last  will 
and  testament,  which  the  cunning  testator  seldom  omits  to  conceal, 
with  a  humour  peculiarly  his  own,  in  the  most  unlikely  place  of 
deposit,  thereby  affording  rare  sport  among  the  expectant  heirs 
and  legatees.  And  when  the  instrument  is  discovered,  what  a 
document  it  is  !  "  Here's  to  the  village  schoolmaster  who  makes 
the  wills  ! "  used  to  be  a  favourite  toast,  on  grand  nights,  with  the 
circuit  bar  ;  but  the  schoolmaster,  in  sporting  phrase,  was  not  in 
it  with  the  lady  novelist.  Or,  in  default  of  a  will,  what  havoc 
does  she  play  with  the  Statute  of  Distributions !  It  seems  a 
strong  thing  to  say,  but  she  really  pays  it  no  more  respect  than, 
when  dealing  with  contractual  obligations,  she  displays  for  the 
provisions  of  the  Statute  of  Frauds  !  If  there  is  a  real  coil,  a 
dignus  vindice  nodus,  the  venerable  family  solicitor  may  be  relied 
upon — and  this  is  still  more  true  of  the  stage  than  of  the  novel — 
like  a  deus  ex  machina,  regardless  of  expense,  to  appear  upon  the 
scene  ;  and  when  he  turns  up  the  advice  which  he  tenders  is 
calculated  to  make  his  few  remaining  hairs  stand  up  on  the  legal 
reader's  head. 

We  were  reading  the  other  day  a  lively  story  ^  in  which  a 
young  lady,  disgusted  with  her  home,  after  her  father's  second 
marriage,  runs  away,  obtains  a  situation  as  lady's-maid,  i?  captured 
by  brigands  and  meets  with  sundry  other  adventures.  After  a 
while  her  father  dies,  leaving  a  widow,  and  then  what  happens  1 
Let  the  authoress  explain  : — 

Before  my  father  left  England,  immediately  after  my  mother's  death,  he 
made  a  will  and  deposited  it  with  his  solicitors.     He  seems  to  have  thought 

^  Jill,  by  E.  A.  Dillwyn.     London,  1887. 
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of  altering  it  after  his  second  marriage,  for  he  observed  to  them  casually  once 
that  he  should  not  wonder  if  he  were  to  make  a  fresh  will  some  day  or  other 
when  he  had  not  anything  else  to  do,  and  happened  to  be  in  the  humour  for 
it.  But  whatever  his  intentions  on  the  subject  may  have  been,  that  day  was 
still  to  come  when  he  died  suddenly.  The  only  will  he  left  was  the  one  already 
mentioned,  and  as  in  tliat  he  bequeathed  everything  he  had  to  me,  it  was  now 
only  necessary  that  I  should  prove  my  identity  in  order  to  enter  into  posses- 
sion of  my  inheritance  without  further  obstacle. 

"  Without  further  obstacle  !  "  And  the  will  had  been  revoked 
by  subsequent  marriage,  and  the  deceased  had  died  intestate,  and 
left  a  widow  behind  him  !  And  as  a  crowning  touch,  he  had 
imparted  his  error  to  his  solicitors,  who  had  left  it  undisturbed  ! 
Oh,  Miss  (or  Mrs.)  Dillwyn,  what  a  responsibility  is  yours  and 
still  more  that  of  your  publisher's  reader  (Messrs.  Macmillan,  too  !) 
for  beguiling  a  too  confiding  laity  into  the  fond  delusion  that 
such  things  can  be  ! 

Ladies,  however,  are  not  the  only,  though  probably  the  chief, 
offenders.  Here  is  a  popular  and  experienced  writer,  Mr.  F. 
Barrett,  who  only  the  other  day  published  a  story,^  of  which, 
according  to  a  notice  in  one  of  the  reviews,  the  principal  character 
is  an  amiable  clergyman  who  endeavours  to  put  his  wife  out  of 
the  way,  with  the  view  of  marrying  his  step-daughter.  Can  Mr. 
Barrett  really  never  have  consulted,  or  are  we  to  believe  that  it 
was  only  his  parish  priest  who  was  unfamiliar  with,  the  contents 
of  a  certain  obscure  schedule  commonly  known  as  "  a  Table  of 
Kindred  and  Affinity  "  ? 

Let  us  take  one  more  instance,  that  of  a  clever  story  by  a 
clever  writei","'  a  story,  however,  which  is  open  to  the  objection 
that  the  characters  are  ingeniously  conducted  into  an  impasse  and 
there  quietly  dropped.  And  yet,  notwithstanding  its  merits  in 
other  respects,  the  main  plot  of  the  book  turns  on  a  disputed 
inheritance,  and  a  claim,  which  is  said  to  have  been  backed  by 
legal  advice,  and  which  yet  could  not  have  stood  for  a  moment 
in  face  of  the  well-known  and  salutary  presumption,  j^ntcr  est  qiiem 
nuptiae  demonstrant,  a  presumption  which  of  course  is  not  irre- 
buttable, but  which  requires  to  be  rebutted  by  proof  of  a  very 
difierent  degree  and  kind  to  the  mere  grounds  of  suspicion  and 
surmise  adduced  by  the  claimant  in  the  tale. 

^   TliG  Woman  of  the  Iron  Bracelets,  by  F.  Barrett.     London,  1894. 
^  Consequences,  by  E.  Castle.     London,  1891. 
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These  things  are  very  painful  to  the  legal  intellect.  Is  there 
any  remedy  1  A  learned  Judge,  in  a  neighbouring  Colony,  was 
reported  the  other  day  to  have  advised  a  local  policeman  to  study 
the  methods  of  the  late  lamented  Mr.  Sherlock  Holmes.  Should 
the  suggestion  be  adopted,  and  should  some  active  and  intelligent 
inspector  in  the  Natal  force  take  to  following  up  "  clues,"  and 
hunting  down  his  quarry  in  the  fashion  of  Baker  Street,  there 
ought  to  be  fine  sport  in  store  for  the  sessions  at  Pietermaritzburg. 
But  whether  it  would  or  would  not  be  profitable  for  the  law  or  its 
officers  to  take  a  leaf  from  the  novelist's  note-book,  we  really 
think  the  average  novelist  might  do  worse  than  take  a  hint  or 
two  from  the  lawyers,  when  he  or  she  adventures  on  the  path  of 
legal  topics.  We  alluded  just  now  to  publishers'  readers.  The 
reading  world  is  no  doubt  greatly  indebted — to  some  extent  for 
what  it  receives,  and  still  more  for  what  it  escapes — to  accom- 
plished gentlemen  like  Mr.  George  Meredith,  the  literary  adviser 
of  Messrs.  Chapman  and  Hall,  and  Mr.  James  Payn,  whose  role 
is  that  of  Rhadamanthus  in  the  tribunal  of  Waterloo  Place  ;  but 
could  not  these  gentlemen  and  their  colleagues  secure  the  co- 
operation of  a  legal  assessor,  to  whom  works,  otherwise  acceptable, 
might  be  handed  for  final  revision  and  correction  on  points  of 
law  1  It  used  to  be  said  that  the  official  referees  had  very  little 
to  do ;  if  the  race  is  not  extinct,  perhaps  one  of  them  might  be 
asked  to  undertake  the  job.  Or  if  the  last  ofl&cial  referee  is  even 
as  the  Dodo — no  reference  to  Mr.  Benson — there  is  always  the 
gentleman  who  tackles  the  legal  conundrums  in  the  column  of 
"  Answers  to  Correspondents,"  which  appears  in  many  a  news- 
paper. He,  no  doubt,  would  oblige ;  but  haply,  in  that  case,  the 
last  state  of  the  novelist  and  of  his  or  her  readers  might  be  worse 
than  the  first. 
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Heavy  indeed  has  been  the  necrology  of  the  year  now  verging  to 
a  close.  Two  great  States  have  been  in  national  mourning.  The 
French  Republic  had  scarcely  ceased  to  deplore  the  felon  stroke 
which  deprived  her  of  the  loyal  service  of  a  President,  who  had 
added  fresh  honour  to  an  honoured  name,  when  the  Royalist 
party  in  that  country  sustained  a  crushing  blow  by  the  death,  on 
foreign  soil,  of  the  last  serious  pretender  to  the  throne  of  St. 
Louis.  With  Alexander  IIL  there  has  disappeared,  not  only  a 
Czar  of  all  the  Russias,  but  perhaps  the  greatest  bulwark  of  the 
peace  of  Europe  Hungary  has  followed  her  famous  patriot  to 
his  grave,  and  France  has  witnessed  the  sombre  close  of  the  career 
of  him  who,  a  few  years  ago,  was  known  as  le  grand  Fran^ais. 
In  England  the  legal  profession  is  the  poorer  for  the  loss  of  such 
men  as  Lord  Bowen  and  Lord  Hannen,  Lord  Coleridge  and  Sir 
James  Stephen.  The  world  of  science  has  to  lament  the  death  of 
Helmholtz ;  while  in  the  front  rank  of  literature,  sadly  thinned 
of  late — we  need  scarcely  recall  the  names  of  Tennyson  and 
Browning,  of  Matthew  Arnold  and  Jowett,  of  Renan  and  Lowell 
— fresh  gaps  have  been  made  in  the  last  few  weeks  by  the  almost 
simultaneous  loss  of  Froude  in  England,  and  Wendell  Holmes, 
in  the  fulness  of  years,  at  Boston.  But  perhaps  there  is  no  name 
the  appearance  of  which  in  the  obituary  of  1894  will  be  the 
subject  of  more  sincere  and  widespread  regret  than  that  of  Robert 
Louis  Stevenson.  He  has  passed  away,  we  are  told,  in  the  prime 
of  life,  in  an  obscure  island  in  the  Pacific,  which  Lord  Rosebery 
probably  now  regrets  having  mentioned  in  his  speech  at  the 
Mansion  House,  and  which  was  principally  interesting  to  English- 
men as  the  home  of  a  writer  of  books  who  had  given  us  much, 
*  Diamond  Fields  Advertiser,  December  1894. 
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and  from  whom  we  had  good  reason  for  hoping  to  receive  much 
more.  The  death  of  Mr.  Stevenson  will  hardly  eclipse  such 
gaiety  as  the  nations,  in  a  pessimistic  fin  de  sikle,  may  still  retain  ; 
but  it  is  certainly  calculated  to  impoverish  the  common  stock  of 
harmless  pleasure. 

Born  and  educated  at  Edinburgh,  the  son  of  a  distinguished 
engineer  and  man  of  science,  Mr.  Stevenson  was  destined  for  the 
Scotch  bar,   of  which  he  in  fact  became  a  member.      But  the 
atmosphere  of  Parliament  House  had  for  him  little  attraction  : 
and  if  he  found  his  way  to  the  Advocates'  Library,  it  was  probably 
not  with  a  view  to  pursue  his  studies  in  the  law  of  hypothec,  the 
history  of  feus  and  teinds,  or  the  mysteries  of  multiple-poinding. 
His  figure  was  more  familiar  in  the  Savile  Club  than  at  the  Court 
of  Session.     The  Savile  had  at  that  time — we  are  speaking  of  a 
period  some  15  or  20  years  ago — moved  from  its  original  habitat 
in  Spring  Gardens  to  the  little  house  in  Savile  Row,  and  had  not 
yet  begun  to  dream  of  Piccadilly;  but  the  old  "S.C."  motto — 
sodalitas  conviviwn — was  perhaps  more  really  appropriate  in  those 
days  of  somewhat  Bohemian  camaraderie  than  since  the  members 
have  betaken  themselves  to   more  fashionable  quarters,  where 
they  look  out  on  the  Green  Park  from  the  bow  window  of  what 
was  once  Mr.  Rothschild's  bijou  mansion.     Never  was  the  precept 
better  practised,  never  was  there  better  company  and  conviviality 
than  when  Stevenson — fresh  from  An  Inland  Voyage  in  a  canoe 
on  the  Meuse  or  Travels  with  a  Donkey  in  the  remote  Cevennes — 
would  drop  in,  in  the  height  of  the  season,  attired  in  a  blue  serge 
tunic  and  a  "smasher"  hat,  and  begin  to  talk  of  many  things,  of 
literature,  morality  and  art,  to  a  few  congenial  spirits  who  would 
gather  round  him  and  hold  a  symposium  in  the  smoking-room. 
His  conversation  was  shrewdly  humorous  and  subtly  paradoxical, 
and  he  did  not  keep  all  his  best  things  for  his  books.     The  use 
of  the  paradox  had  not   then   been   degraded ;    indeed,  in  the 
seventies,  there  was  much  to  be  thankful  for,  in  life  and  literature  ; 
there  were  no  yellow  asters  or  green  carnations,  no  new  women 
and  revolting  daughters ;  and  there  was  no  Oscar  Wilde  in  those 
days. 

Afterwards  Stevenson  did  more  daring  things.  The  subtle 
humourist,  with  a  hatred  for  the  prosaic  and  commonplace,  was 
displayed  in  the  charming  and  whimsical  narratives  of  personal 
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experiences  to  which  we  have  referred.  The  paradoxical 
temperament  was  given  full  flight  in  the  bold  conceptions  of 
Frince  Otto  and  the  New  Arabian  Nights.  The  gallant  adven- 
turer disclosed  himself  in  Treasure  Island,  The  Black  Arrow,  and 
The  Master  of  Ballantrae.  As  to  Dr.  Jekyll  and  Mr.  Hyde,  they 
are  a  permanent  possession,  so  much  so  that,  as  a  vehicle  of 
literary  allusion,  for  the  orator  or  journalist,  the  dual  character 
has  become  too  trite  to  mention  and  should,  it  is  now  held,  be 
as  scrupulously  tabooed  as  Frankenstein  and  his  Monster,  whose 
parts  the  lady  novelist  so  invariably  inverts.  Of  late  years 
Stevenson  had  become  a  pilgrim  in  search  of  health.  In  that 
pursuit  he  spent  some  time  in  California,  where  he  wrote  The 
Silverado  Squatters,  and  found  a  wife.  He  married  and  settled 
down — in  Samoa — where  his  step-son  helped  him  to  weave 
romances  about  savages  and  beach-combers.  It  is  sad  to  think 
that  we  shall  have  no  more  romances  from  his  pen  of  any  kind, 
nor  even  any  more  picturesque  descriptions  of  men  and  manners, 
of  law  and  politics,  and  Consuls  and  Chief  Justices  in  Samoa. 
The  last  we  heard  of  him  was  that  he  had  been  making  a  speech, 
reported  in  the  Samoa  Times  of  October  6  and  quoted  in  the 
London  Times  of  November  13.  The  speech  was  addressed  to 
certain  chiefs,  who  had  been  exiled  as  rebels,  and  who,  on  being 
liberated,  showed  their  gratitude  for  his  exertions  on  their 
behalf  by  constructing  a  road — as  yet  there  are  no  light  railways 
in  Samoa — to  his  beautiful  island  home.  The  road  has  been 
named  "  The  Road  of  Gratitude,"  and  perhaps  we  may  not 
unfitly  terminate  this  desultory  notice  by  citing  the  concluding 
words  of  Mr.  Stevenson's  acknowledgment  of  the  labours  of  the 
chiefs : — 

"Now  is  the  time,"  he  told  them,  "for  the  true  champions  of  Samoa  to 
stand  forth.  And  who  is  the  true  champion  of  Samoa  ?  It  is  not  the  man 
who  blackens  his  face,  and  cuts  down  trees  and  kills  wounded  men.  It  is  the 
man  who  makes  roads,  who  plants  food  trees,  who  gathers  harvests,  and  is  a 
profitaljle  servant  before  the  Lord,  using  and  improving  that  great  talent 
that  has  been  given  him  in  trust.  That  is  the  brave  soldier  ;  that  is  the  true 
champion;  because  all  things  in  a  country  hang  together  like  the  links  of  the 
anchor  cable,  one  by  another  ;  but  the  anchor  itself  is  industry.  .  .  .  Chiefs, 
our  road  is  not  built  to  last  a  thousand  years,  yet  in  a  sense  it  is.  When  a 
road  is  once  built,  it  is  a  strange  thing  how  it  collects  traffic,  how  every  year 
as  it  goes  on  more  and  more  people  are  found  to  walk  thereon,  and  others  are 
raised  up  to  repair  and  perpetuate  it  and  keep  it  alive  ;  so  that  perhaps  even 
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this  road  of  ours  maj'-,  from  reparation  to  reparation,  continue  to  exist  and 
be  useful  hundreds  and  hundreds  of  years  after  we  are  mingled  in  the  dust. 
And  it  is  my  liope  that  our  far  away  descendants  may  remember  and  bless 
those  who  laboured  for  them  to-day." 

The  speaker  of  these  wise  and  touching  words  has  already 
been  mingled  with  the  dust ;  but  to  the  last,  whatever  the 
sphere  of  his  labours,  he  undoubtedly  practised  what  he  preached, 
and  used  and  improved  that  great  talent  that  had  been  given 
him  in  trust.  There  must  be  many  among  us  who  would  have 
thought  it  a  high  privilege  to  have  contributed  to  the  building 
of  that  "Road  of  Gratitude"  in  return  for  many  a  delightful 
hour  which  we  owe  to  the  exercise  of  that  talent,  and  many  a 
sound  lesson  in  the  philosophy  of  life  and  conduct,  taught  not 
only  to  Samoan  chiefs,  but  to  the  thousands  of  men  and  women 
and  children  of  his  own  race,  to  whom  his  name  has  become  a 
household  word,  and  who  have  learned  to  love  the  writer  in  his 
books.     His  saltern  accumulem  donis. 
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1.  Le  SysUmc  Judiciairc  de  la  Grande  Bretagne,  par  le  Comte  de  Franque- 

viLivE.     2  vols.     Paris,  1893. 

2.  The  Paris  Laio  Courts,  translated  by  G.  P.  Moeiarty.     London,  1894. 

The  Charter  of  Justice,  in  providing  for  the  framing  by  the 
Supreme  Court  of  the  Cape  Colony  of  Rules  and  Orders  of 
Court  for  the  regulation  of  procedure,  enacts  that  the  same 
"  shall,  so  far  as  the  circumstances  of  the  said  Colony  may 
permit,  be  framed  with  reference  to  the  corresponding  rules  and 
forms  in  use  in  our  Courts  of  Record  at  Westminster."  The 
Charter  of  Justice,  like  Waverley,  was  sixty  years  since,  and 
something  more ;  but  although  there  are  no  longer  Courts  of 
Record  at  Westminster ; 

Though  Courts  that  were  manifold  dwindle 
To  divers  divisions  of  one  ; 

though  they  have  removed  their  local  habitation  and  changed 
their  name  ;  still  the  methods  and  rules  of  procedure  of  the 
English  "  Supreme  Court  of  Judicature  "  retain  their  interest  and 
importance  for  the  colonial  practitioner,  and  its  decisions  on  such 
subjects  are  frequently  cited  and,  where  applicable,  followed  in  the 
colonial  Courts.  Some  acquaintance  with  the  history  and  present 
state  of  the  English  judicial  system,  its  organisation  and  methods 
of  procedure,  must  therefore  be  regarded  as  almost  indispensable 
to  every  colonial  lawyer  ;  and  it  is  a  rather  curious  fact,  and 
one  not  altogether  creditable  to  English  publicists,  that  for  the 
most  convenient  history  and  survey  of  the  subject,  Avhich  has 
yet  been  produced,  we  are  indebted  to  the  labours  of  a  French 

*  Ca2)e  Law  Journal,  February  1895. 
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jurist,  the  Comte  de  Franqueville,  a  former  member  of  the 
Conseil  cVEiat,  and  a  writer  who  has  long  been  held  in  high 
esteem  for  a  series  of  erudite  and  valuable  studies  of  English 
institutions,  and  of  the  various  phases  and  aspects,  political, 
judicial  and  administrative,  of  English  public  life.  His  latest 
book,  the  main  subject  of  this  notice,  may  be  regarded  as  com- 
plementary to  his  excellent  treatise  on  the  British  Government 
and  Parliament,  published  some  years  ago ;  but  while  the 
earlier  work  covered  ground  which  has  also  been  occupied 
by  other  competent  authorities  —  among  the  Germans  we 
may  cite  the  works  of  Gneist,  and  among  English  publica- 
tions that  of  Sir  W.  Anson  —  in  his  Judicial  System  M.  de 
Franqueville  appears  to  have  filled  a  distinct  gap  and  to  have 
supplied  an  exhaustive  repertoire  —  on  the  whole  singularly 
accurate,  comprehensive  and  instinct  with  adualite — of  in- 
formation elsewhere  not  readily  accessible  either  to  foreign 
students  of  our  institutions  or  even,  so  far  as  we  are  aware,  to 
the  Englishman  himself,  in  any  work  hitherto  published  in  his 
own  language. 

As  the  author  explains  in  his  preface,  having  no  model  to 
follow,  he  has  pursued  the  same  plan  as  he  adopted  in  his  former 
treatise.  After  defining,  in  his  introduction,  the  position 
occupied,  in  the  State  and  constitutional  system,  by  the 
judicial  authority,  as  distinguished  from  the  other  branches  of 
Government,  the  depositaries  of  executive  and  legislative  power, 
he  begins  by  discussing  the  origin,  history  and  existing 
organisation  of  the  various  kinds  of  jurisdiction.  Having 
described  the  machine  as  a  whole,  he  deals  in  detail  with 
the  mechanism — with  the  bench  and  bar,  the  solicitors  and 
officers  of  the  Court,  and  lastly  with  the  jury.  He  proceeds  to 
show  how  the  machinery  is  set  in  motion,  how  the  decisions  of 
the  Courts  are  obtained,  and  how  they  are  executed.  The  first 
volume,  as  he  puts  it,  brings  before  the  reader  the  scene  and 
the  actors,  while  the  second  reviews  the  play,  whether  tragedy 
or  comedy,  drama  or  farce.  It  is  devoted  to  an  analysis  of 
procedure,  both  civil  and  criminal,  in  the  various  Courts,  and, 
after  a  rSsumS  of  the  criminal  law  and  penal  system,  concludes 
with  a  short  discussion,  forming  not  the  least  interesting  portion 
of  the  work,  of  the  salient  characteristics  of  English  as  compared 
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with  French  legal  procedure,  and   of   their  comparative  merits 
and  defects. 

M.  de  Franqueville  has  spared  no  pains  in  qualifying  himself 
for  the  treatment  of  this  wide  range  of  topics.  A  former 
member  of  the  Paris  bar,  he  has  also  had  practical  experience  of 
the  exercise  of  judicial  functions  in  connection  with  the  applica- 
tion by  the  Council  of  State  of  that  "administrative  law,"  the 
existence  of  which,  under  a  regime  of  republican  liberty  and 
equality,  is  to  the  Englishman  so  perplexing,  while  its  entire 
absence  from  our  system — qualified,  however,  as  our  author 
points  out,^  by  the  principle  that  the  Judiciary  cannot  control 
the  action  of  the  Crown  and  its  Ministers,  and  by  the  privilege  of 
the  latter  to  refuse  to  produce  documents,  however  essential  to 
a  suitor's  case,  on  the  ground  that  such  production  would  be 
inconsistent  with  the  interests  of  the  public  service — probably 
appears  to  the  French  jurist  scarcely  less  remarkable.  Thus 
equipped,  as  we  have  stated,  by  his  personal  training  and 
experience,  M.  de  Franqueville  has  made  a  systematic  study 
of  the  origin  and  development  of  our  judicial  institutions,  as 
disclosed  in  works  of  history,  in  the  statutes  at  large,  in  the 
reports  of  Commissions  and  Parliamentary  Committees.  Neither 
has  he  neglected  their  illustration,  and  the  light  thrown  on  their 
humorous  aspect,  in  the  pages  of  popular  authors  ;  he  goes  with 
Oliver  Twist  to  Bow  Street,  with  Mr.  Pickwick  and  David 
Copperfield  to  Doctors'  Commons.  What  is  still  more  service- 
able is  that  he  has  been  there  himself.  He  has  sat  with  the 
London  Police  Magistrates,  with  the  country  Justices  at  Petty 
and  Quarter  Sessions,  and  on  the  bench  of  the  County  Courts. 
He  appears  to  have  missed  the  sittings  of  no  tribunal — not  even 
the  arid  investigations  of  the  Railway  Commission — from  the 
House  of  Lords  and  the  Judicial  Committee  down  to  the 
Coroner's  inquest.  He  has  gone  circuit  with  the  late  Lord 
Chief  Justice,  discussed  doubtful  points  with  the  Lord  Chancellor 
and  the  Home  Secretary,  and  dined  with  the  Benchers  on 
"Grand  Night"  at  the  Inns  of  Court.  In  the  circumstances, 
it  is  not  surprising  to  learn  that,  so  far  as  materials  for  his  work 
are  concerned,  he  has  suffered  from  an  embarras  de  richesses.  The 
main  difficulty  has  been  one  of  compression  and  condensation, 
1  i.  69-72  :  ii.  667. 
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the  object  in  view  being  the  production  of  a  work  complete  in 
essentials  and  yet  not  so  overloaded  with  detail  as  to  exhaust 
the  patience  of  the  reader.  For  an  example  of  the  manner  in 
which  this  end  has  been  attained,  we  may  refer  to  the  account,  of 
special  interest  to  the  colonial  reader,  of  the  Privy  Council  and 
its  Judicial  Committee,  which,  in  the  course  of  a  few  pages  (i.  99- 
113),  gives  a  description  of  that  tribunal,  its  history,  constitu- 
tion, jurisdiction,  procedure  and  regulations,  which,  in  respect 
both  of  precision  and  conciseness,  leaves  little  or  nothing  to  be 
desired. 

We  have  spoken  of  M.  de  Franqueville's  treatment  of  his 
subject  as  on  the  whole  singularly  accurate.  In  some  points  of 
detail  the  accuracy  indeed  may  be  said  to  verge  on  the  pedantic. 
For  instance,  in  dealing  with  items  of  expenditure,  salaries,  etc., 
where  the  amount  is  given  in  francs,  the  English  sovereign, 
which  is  ordinarily  reckoned  as  the  equivalent  of  25  francs,  but 
which,  according  to  the  fluctuations  of  exchange,  varies  in  actual 
value  from  say  25  fr.  10  c.  to  25  fr.  30  c,  is  apparently  taken 
throughout  as  equal  to  25  fr.  25  c.  Thus,  we  are  told  that  the 
salary  of  the  Lord  Chief  Justice  is  fixed  at  202,000  francs,  and 
that  of  the  Law  Lords  at  151,500  francs,  or,  in  other  words,  one 
per  cent  is  added  for  exchange,  with  the  result  that  the  figures 
must  strike  the  ordinary  reader  as  somewhat  eccentric  and 
unsymmetrical.  It  could  not,  however,  be  expected  that,  in 
covering  so  extensive  a  field  of  inquiry,  the  most  punctilious 
writer  would  entirely  avoid  mistakes ;  the  real  cause  for  surprise 
is  that,  in  the  work  of  a  foreign  critic,  the  mistakes  of  any 
substance  should  be  so  few.  Had  they  been  more  numerous, 
they  would  have  been  less  worth  noticing.  As  it  is,  it  may  not 
be  amiss  to  refer,  cursorily  and  unsystematically,  to  a  few  points, 
casually  noticed  in  the  course  of  perusal,  on  which  the  statements 
made  may  be  regarded  as  open  to  revision  when  a  second  edition 
of  the  work  is  required. 

The  assertion  that  the  Judiciary  never  encroaches  on  the 
domain  of  the  Legislature  (i.  19)  should  perhaps  be  taken  with 
the  proverbial  grain  of  salt.  In  the  history  of  the  law  of 
England,  and  in  the  methods  applied  to  the  construction  and 
interpretation  of  statutes,  there  has  really  been  a  good  deal 
of  indirect  legislation  by  the  Bench,  and  the  distinction  between 
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"case  law"  and  "judge-made  law"  is  often  a  rather  fine  one.^ 
For  instance,  with  regard  to  criminal  law,  in  recent  years  decisions 
have  been  pronounced  by  the  Court  for  Crown  Cases  Reserved, 
on  points  connected  with  the  law  of  bigamy  and  the  law  of 
larceny,  which  have  distinctly  modified  what  was  previously 
understood  to  be  settled  law  ;  while  in  reference  to  criminal  pro- 
cedure, such  questions  as  that  of  the  right  of  prisoners,  defended 
by  counsel,  to  make  their  own  statements  to  the  jury,  and  that  of 
the  special  privilege  of  the  law  ofiicers,  when  no  evidence  has 
been  adduced  for  the  defence,  to  reply  to  the  prisoner's  counsel, 
have  been  decided  by  resolutions  adopted,  or  understandings 
arrived  at,  by  meetings  of  the  Council  of  Judges.^  As  to  civil 
procedure,  the  Rules  and  Orders  under  the  Judicature  Acts  in 
themselves  really  form  a  code  of  law,  as  the  writer  recognises 
elsewhere,  pointing  out  that  the  tendency  of  modern  Legislatures 
is  constantly  to  occupy  themselves  more  and  more  with 
questions  of  administration  and  criticisms  of  executive  action, 
and  to  delegate  to  other  bodies,  such  as  Committees  of  the 
Privy  Council  and  the  Judiciary,  large  portions  of  their 
legislative  funccions  for  the  performance  of  which  they  can  find 
no  time.^ 

With  regard  to  the  three  depositaries  of  power — the  legisla- 
tive, executive  and  judicial  branches  of  Government — Franque- 
ville  finds  in  the  Lord  Chancellor  a  sort  of  connecting  link,  he 
being  at  the  same  time  a  Minister,  a  Legislator  and  a  Judge,  and 
not  unnaturally  regards  his  position  as  "  essentially  abnormal  and 
bizarre."  He  is,  however,  mistaken  in  supposing  that  the 
Chancellor,  as  President  of  the  House  of  Lords,  "can  scarcely 


^  The  Nationalist  members  of  Parliament  have  recently  contended,  with  some 
plausibility,  that  a  good  illustration  of  "judge-made  law,"  to  a  great  extent  de- 
feating the  intention  of  the  Legislature,  has  been  furnished  by  the  decisions  of 
the  Irish  Court  of  Appeal  interpreting  certain  provisions  of  the  Land  Acts.  See 
especially  the  well-known  case  of  Adams  v.  Dunseath. 

^  On  the  first  point,  cf.  vol.  ii.  656,  note  2  ;  on  the  second,  the  observations 
of  Pollock,  B.,  on  the  right  of  reply  claimed  by  Lockwood,  S.G.,  in  the  recent 
case  of  Regina  v.  Read. 

^  "  Dans  beaucoup  de  cas,  les  juges  sont  de  veritables  legislatours." — ii.  651. 
"  Cela  s'est  fait  sous  une  double  forme:  explicitemeut,  par  un  article  de  loi 
conferaut  aux  cours  de  justice  le  droit  de  rediger  de  veritables  codes  ;  inii»licite- 
ment,  en  reconnaissaut  a  leur  jurisprudence  un  caractere  quasi-legislatif."- — ii.  655. 
We  may  perhaps  comiJare,  in  our  own  practice,  the  alterations  in  tlie  law  with 
regard  to  superannuation  of  judgments  and  in  the  procedure  in  matrimonial 
causes,  effected  by  Rules  of  Court  370  and  371. 
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take  part  in  political  struggles,  his  position  in  fact  requiring  an 
attitude  of  impartiality"  (i.  21).  The  Chancellor,  on  the  con- 
trary, Avho,  as  the  author  is  aware,  is  a  member  of  the  Cabinet, 
is  essentially  a  politician ;  his  seat  on  the  Woolsack  is  not  that 
of  an  impartial  President,  and  has  little  resemblance,  either  in 
functions  or  in  disabilities,  to  the  position  of  the  Speaker  of  the 
House  of  Commons.  He  has  practically  no  authority  as  Chairman 
and  he  frequently  interposes  in  debate.  In  the  earlier  portion  of 
the  present  reign,  there  were  few  more  effective  and  frequent 
debaters  than  Lord  Brougham  and  Lord  Lyndhurst ;  at  a  later 
date,  the  Conservative  party  in  the  House  of  Lords  seriously 
considered  the  advisability  of  selecting  Lord  Cairns  as  its  leader ; 
and  of  recent  years  the  little  flock  of  ministerial  speakers  and 
supporters  in  that  House  would  have  been  still  more  hopelessly 
handicapped  without  the  extremely  valuable  assistance  which 
they  have  frequently — as,  for  instance,  in  the  debate  on  the 
Report  of  the  Parnell  Commission  —  received  from  Lord 
Herschell.^ 

Another  Minister  who  would  probably  demur  to  our  author's 
description  of  his  functions  is  the  Home  Secretary.  Those 
functions  are  discussed,  with  special  reference  to  the  exercise  of 
the  prerogative  of  mercy,  as  to  which  some  interesting  details  are 
given,  under  the  heading  "Attributions  du  Ministre  de  ITnterieur." 
It  is  not  so  long  ago  that  Mr.  Asquith  took  occasion  to  congratulate 
himself  on  the  fact  that  he  was  not  a  "  Ministre  de  ITnterieur  "  ; 
and  certainly  the  powers  and  duties  of  the  English  Secretary  of 
State  are  much  more  restricted  than  those  of  the  French 
Minister  under  the  highly  centralised  system  which  prevails  in 
that  country.  If  we  recollect  aright,  Mr.  Asquith  was  speaking 
with  reference  to  the  Featherstone  riots  and  the  attack  made 
on  the  conduct  of  the  police  and  of  the  military  force  whose 
assistance  was  invoked  for  their  suppression — an  attack  which 
led  to  the  inquiry,  presided  over  by  the  late  Lord  Bowen,  and 
the  admirable  report,   reviewing  and  defining   the   law  on  the 

^  According  to  a  recent  analysis,  during  the  period  from  the  beginning  of  the 
session  of  1893  to  May  1894 — i.e.  to  the  end  of  the  last  volume  of  Uansani 
then  published — Lord  Kimberley,  the  leader  of  the  House  till  March  1894,  spoke 
in  the  House  of  Lords  on  159  subjects,  Lord  Herschell  on  120  and  Lord 
Salisbury  on  110.  No  other  peer  addressed  the  House  on  more  than  50  occa- 
sions.    See  Westminster  Budget,  November  30,  1894. 
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whole  subject,  presented  by  that  Commission.  As  a  matter  of 
fact,  so  far  as  concerns  the  police  outside  the  metropolitan 
district,  their  organisation  and  control,  in  ordinary  circum- 
stances, are  entirely  vested  in  the  local  authorities,  and  the 
functions  of  the  Home  Secretary  are  practically  confined  to 
giving  or  withholding  the  annual  certificate  of  efficiency  on 
which  the  Parliamentary  grant  in  aid  of  the  local  expenditure 
depends.^ 

With  regard  to  the  prerogative  of  mercy,  M.  de  Franqueville 
lays  down  explicitly  that  it  cannot  be  exercised  in  cases  where 
penalties  have  been  inflicted  at  the  instance  of  private  com- 
plainants, as  in  the  case  of  the  imprisonment  of  debtors  for 
"contempt  of  Court"  in  not  satisfying  the  claims  of  judgment 
creditors,  or  indeed  in  any  other  case  of  imprisonment  for  con- 
tempt. In  support  of  this  view  he  cites  Bowyer  and  other 
authorities  on  constitutional  law,  and  also  a  statement  made  by 
Sir  W.  Harcourt  as  Home  Secretary  in  1882.^  This  proposition, 
however,  appears  to  require  some  qualification,  since  the  decision 
of  a  strong  Judicial  Committee  of  the  Privy  Council,  in  a  recent 
case  from  the  Bahamas,  where  it  was  held  that  the  Governor  of 
the  Colony  had  power  to  release  a  person  under  sentence  of 
imprisonment  for  contempt.^  It  may  be  suggested,  in  view  of 
that  decision,  that  a  distinction  should  be  drawn  between  the 
class  of  cases,  in  which  the  contempt  consists  in  publications  or 
other  conduct  pendente  lite,  calculated  to  interfere  with  or  pre- 
judice the  administration  of  justice,  or  in  disobedience  to 
judicial  decrees  and  other  similar  acts,  on  the  one  hand,  and,  on 
the  other,  cases  of  disrespect  to  the  bench  or  personal  attacks  on 
its  occupants."^  In  the  former  class  of  matters — as,  for  instance, 
in  the  recent  case  of  the  Dowager  Duchess  of  Sutherland,  or  in 


^  The  procedure  was  somewhat  modified  by  the  Local  Government  Act  of 
3,  but  the  principle  remains  the  same.     See  i.  577. 

-  i.  49  ;  and  cf.  ii.  26,  27,  where,  in  discussing  the  same  subject,  he  says,  "  le 
droit  de  grace  lui-meme  cesse  d'exister  et  lorsqu'un  ordre  d'emprisonnement  est 
prononce  par  un  juge,  pour  contempt,  le  Souverain  n'a  pas  le  droit  d'intervenir 
pour  faire  cesser  I'incarceration  ou  diminuer  sa  duree." 

3  In  re  Moseley,  1893,  A.  C.  138. 

*  The  Committee  in  the  above  case  reported  "  That  the  Eoyal  Prerogative 
extends  to  the  remission  of  sentences  which  are  merely  of  a  punitive  character, 
inflicted  for  contempt  of  Court,  and  that  the  Commission  of  the  Governor  of  the 
Bahama  Islands  vested  in  him  the  power  to  exercise  the  Royal  Prerogative  in  this 
respect." — Hid.  p.  149. 
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the  ordinary  case  of  a  recalcitrant  respondent  or  obstinate  civil 
debtor — it  might  appear  highly  dangerous  and  unconstitutional 
for  the  Secretary  of  State,  or  the  Governor  of  a  Colony,  to 
claim  or  exercise  any  right  of  prerogative  interference  with  the 
course  of  justice  ;  in  the  latter,  although  the  existence  of  the 
power  to  deal  summarily  with  such  offences  may  be  regarded  as 
essential,  it  is  obvious  that  its  exercise  should  be  jealously 
watched  and  guarded  against  abuse.  Unless  employed  Avith 
great  discretion  and  moderation,  and  only  in  flagrant  cases, 
public  opinion,  both  in  England  and  in  the  Colonies,  would 
probably  demand  either  its  limitation  by  the  Legislature  or  its 
control  by  the  Executive. 

We  may  proceed  to  notice,  currente  calamo,  a  few  minor 
inaccuracies  in  statements  on  points  of  detail,  indicating  in 
brackets  the  pages  where  they  occur.  The  sentence  on  Hargan, 
convicted  of  manslaughter  before  Mr.  Justice  Charles  in  1891, 
which  caused  so  much  dissatisfaction  and  agitation,  being 
regarded,  in  view  of  certain  mitigating  circumstances,  as  far  too 
severe,  was  a  sentence  not  of  one  year's  imprisonment  (i.  93), 
but  of  twenty  years'  penal  servitude ;  it  was  commuted  to 
twelve  months  by  the  Home  Secretary.  The  discretion  left  with 
the  judges  as  to  sentences  is  in  many  cases  not  so  "  unlimited  " 
as  the  author  implies  (i.  98),  and  in  fact  is  confined  within 
statutory  maxima  and  mininui  to  a  much  greater  extent  than  in 
this  Colony.  The  refusal  of  the  Benchers  of  an  Inn  of  Court  to 
call  a  student  to  the  bar  is  not  sans  appel  (i.  326).  In  such 
cases  the  student  has  the  right  of  appeal  to  a  specially  constituted 
Bench  of  Judges,  sitting  in  camera,  before  whom  he  can  be 
represented  by  counsel ;  and  in  a  recent  case  this  right  was 
exercised  and  the  decision  of  the  Benchers  reversed.  The  right 
of  the  law  officers  of  the  Crown  to  private  practice  (i.  330)  has 
within  the  last  two  or  three  years  been  restricted,  with  certain 
exceptions  as  to  previous  retainers,  to  practice  before  the  House 
of  Lords  and  the  Judicial  Committee.  In  the  Chancery  Division, 
it  is  only  Queen's  Counsel,  and  not,  as  stated,  all  members  of  the 
equity  bar,  who  attach  themselves  to  special  Courts,  while 
members  of  the  common  law  bar  are  not  compelled  to  join  any 
circuit  (i.  339).  A  barrister  in  Court  refers  to  another,  not  as 
his  "  honourable "  but   as  his  "  learned "  friend  (i.   340) ;    the 
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adoption  by  the  Judges,  in  referring  to  their  colleagues,  or  to 
the  Serjeants  formerly  in  practice  at  the  bar,  of  the  style  of 
"brother,"  is  explained  by  the  fact  that,  previous  to  the 
Judicature  Act,  a  Judge  on  appointment,  if  not  already  a 
Serjeant,  had  to  become  a  member  of  the  now  defunct  fraternity 
of  Serjeant's  Inn.  There  is  no  rule  or  etiquette  that  the 
plaintitF  in  an  action  must  be  represented  by  two  counsel,  a 
leader  and  a  junior  (i.  342) ;  in  fact  the  author,  only  a  few  pages 
before  that  on  which  this  statement  occurs,  had  cited  the  case  of 
O'Donnell  v.  The  Times,  specially  drawing  attention  to  the 
circumstance  that,  while  the  defendants  were  represented  by 
the  Attorney-General,  another  Queen's  Counsel,  and  more  than 
one  junior,  the  plaintiff  had  only  one  member  of  the  junior  bar 
(Mr.  Ruegg)  to  conduct  his  case  (i.  336,  337).  It  was  indeed 
formerly  understood  that,  where  a  leader  was  briefed  at  the 
trial,  he  was  entitled  to  the  assistance  of  a  junior,  and  this  rule, 
we  believe,  has  of  late  been  modified  in  the  case  of  counsel  for 
the  defence,  a  circumstance  which  may  perhaps  account  for  the 
writer's  apparent  misapprehension  on  the  subject.  Neither,  we 
may  observe,  does  the  client  as  a  rule  pay  any  fee  to  counsel 
holding  a  brief,  in  the  absence  and  at  the  request  of  the  counsel 
retained,  as  is  stated  on  page  352.  The  practice  in  the 
Chancery  Division  in  such  cases  is  for  the  two  counsel  to  share 
the  fee,  while  at  common  law  it  is  a  sort  of  leonina  societas.  Dr. 
Johnson  was  not  an  advocate,  and  therefore  was  not  reproached 
by  Boswell  for  taking  bad  cases  (i.  348) ;  the  discussion  on  the 
subject  was  theoretical  and  had  no  personal  reference.  The 
Master  of  the  Rolls,  when  a  commoner,  is  no  longer  eligible  for 
a  seat  in  the  House  of  Commons,  as  erroneously  stated  in  a 
note  (i.  387).  Lord  Hotham's  Bill,  which  would  have  ex- 
cluded him,  was  thrown  out,  through  Macaulay's  eloquence, 
in  1853 ;  but  twenty  years  later  a  similar  provision  was 
included  in  the  Judicature  Act  and  passed  without  question  or 
demur.  1 

The  statement  that,  when  two  or  more  Judges  sit  together, 

each  of  them  is  bound  to  deliver  a  separate  judgment,  and  to 

state  his  reasons,  is  quite  incorrect.     "  II  n'est  pas  permis  d'opiner 

du  bonnet,"  our  author  tells  us  (i.  400) ;  the  precise  gesture,  it  is 

^  See  Trevelyau's  Life  of  Macaulay,  ii.  333  6. 
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true,  is  not  employed,  but,  both  in  the  Court  of  Appeal  and  in 
Divisional  Courts,  the  phrase  "  I  concur,"  is  not  unknown,  and 
when  Lord  Justice  Boweu  was  appointed  a  Lord  of  Appeal,  he 
is  said  to  have  remarked  that  there  were  already  so  many 
eminent  lawyers  in  that  tribunal  that  he  might  have  safely 
assumed  the  title  of  "Lord  Concurry."  It  may,  however,  be 
surmised  that,  pleasantry  apart.  Lord  Bowen's  contributions  to 
the  reports  of  cases  in  the  House  of  Lords  would,  had  he  been 
spared  to  us,  have  proved  at  least  as  valuable  and  luminous  as 
the  judgments  with  which,  as  Lord  Justice,  for  a  period  of  some 
twelve  years,  he  maintained  and  enhanced  the  reputation  of  the 
Court  of  Appeal.  In  the  Judicial  Committee  of  the  Privy  Council, 
so  far  from  every  member  being  expected  to  deliver  a  separate 
judgment,  one  judgment  only  is  pronounced,  and  it  is  not  even 
known  whether  the  Committee  is  unanimous  or  divided  in  its 
view.  Each  Privy  Councillor  is  held  bound  by  his  oath  to  secrecy 
as  to  the  deliberations  of  the  Board,  a  fact  of  which  the  late 
Chief  Baron,  who  had  referred  in  private  conversation  to  a 
difference  of  opinion  in  one  of  the  ecclesiastical  cases,  was 
somewhat  peremptorily  reminded  by  Lord  Cairns.  Lord 
Cairns,  who  was  then  Chancellor,  referred,  if  we  are  not 
mistaken,  to  a  minute  on  the  subject,  adopted  early  in  the 
seventeenth  century,  as  being  still  operative  and  applicable  to 
judicial  as  well  as  to  other  matters,  coming  before  the  Council 
or  any  of  its  Committees. 

With  regard  to  criminal  procedure,  a  curious  statement  is 
made,  in  the  chapter  dealing  with  solicitors,  to  the  effect  that  a 
prisoner  cannot  plead  his  own  case,  and,  if  he  wishes  to  be 
defended,  must  obtain  the  assistance  of  a  solicitor  (i.  478).  The 
author  is  also  in  error  in  supposing  that  the  indictment  is  never 
read  to  the  prisoner  on  arraignment  before  he  is  called  on  to 
plead  (ii.  654) ;  and,  speaking  generally,  he  appears  to  be  under 
the  impression  that  the  English  system,  in  the  case  of  undefended 
prisoners,  at  all  events  as  far  as  the  conduct  of  the  case  in  Court 
is  concerned,  is  not  sufficiently  considerate  or  humane,  and  con- 
trasts unfavourably  in  this  respect  with  that  obtaining  in  France. 
Without  being  prepared  to  go  so  far  in  the  opposite  sense  as  the 
late  Sir  J.  Stephen — who,  in  a  passage  cited  by  Franqueville  from 
his  History  of  the  Criminal  Law,  asserts  that  the  French  criminal 
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procedure  of  the  present  day  is  as  oppressive  and  unfair  to  the 
accused  as  that  of  England  in  the  time  of  the  Tudors — and  while 
recognising  that  the  French  system,  especially  when  we  consider 
the  personnel  by  which  it  is  administered,  is  not  without  its 
advantages  and  safeguards,  we  cannot  go  so  far  as  to  concur  in 
what  we  understand  to  be  M.  de  Franqueville's  conclusion  on  the 
question  at  large.  He  admits,  indeed,  that  the  French  practice 
of  preliminary  instruction,  conducted  in  private,  is  far  from  satis- 
factory, that  the  form  of  the  ade  d'accusation,  with  its  recital  of 
every  unfavourable  point  in  the  prisoner's  antecedents,  is  dis- 
tinctly calculated  to  prejudice  the  accused  in  the  eyes  of  the 
jury,  and  that  the  examination  of  the  prisoner  by  the  presiding 
magistrate — such  an  interrogafoire,  for  instance,  as  that  admin- 
istered by  the  President  of  the  Court  at  Lyons  to  the  wretched 
assassin  Caserio — is  often  open  to  criticism  ;  ^  he  concedes  that  it 
might  be  better  if  the  examination  of  the  accused  Avere  conducted 
by  the  prosecuting  advocate,  and  if  counsel  for  the  defence  were 
allowed  to  cross-examine  directly  the  witnesses  for  the  prosecu- 
tion, instead  of  being  confined,  as  at  present,  to  the  suggestion  of 
questions  to  be  put  through  the  Court.  At  the  same  time,  he  is 
justified  in  pointing  out  that  the  English  method  of  cross- 
examination  gives  counsel  a  latitude  which  is  sometimes  abused, 
under  the  form  of  "questions  to  credit,"  in  a  manner  causing 
unnecessary  pain  to  witnesses — a  course,  however,  which  in  fact 
is  rarely  adopted  by  counsel  of  any  experience,  or  tolerated  by  a 
Judge  of  any  strength.  Against  the  considerable  admissions 
above  referred  to,  M.  de  Franqueville  has  to  set  several  further 
strictures  on  the  English  system,  some  of  which,  as  already 
pointed  out,  appear  to  be  based  on  mistaken  impressions  of  fact, 
or  on  inadequate  allowance  for  the  extent  to  which  theoretical 
rigour  is  tempered  in  its  practical  application.  For  instance,  in 
an  English  criminal  Court  the  presiding  Judge  is  often  much 
more  conversant  with  the  effect  of  the  depositions  than  the  author 
supposes,  and,  in  the  case  of  undefended  prisoners,  the  Judge 
really  acts  to  a  certain  extent  as  their  counsel,  promptly  checking 
any  irregularity  in  the  conduct  of  the  prosecution,  and  himself 

^  A  similar  system  obtains  in  Belgium,  and  is  well  illustrated  by  the  full 
reports,  published  in  the  Tijnes  of  January  8,  9, 10,  12  (1895),  of  the  interrogatoire 
of  the  accused,  Mme.  Joniaux,  in  the  recent  poisoning  case  at  Antwerp. 
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examining  the  Crown  witnesses  on  any  substantial  discrepancies, 
both  as  between  one  witness  and  another,  and  also  between  their 
own  previous  statements  and  those  made  at  the  trial.  When  the 
accused,  in  the  course  of  the  evidence,  makes  a  statement,  the 
practice  of  most  Judges  is  not,  as  Franqueville  supposes  (ii.  685), 
to  hastily  interrupt,  but  to  consider  whether  the  statement  can 
be  treated  as  the  basis  of  a  question  which  might  properly  be 
addressed  to  the  witness  in  the  box.  On  no  less  than  three 
occasions  he  asserts  that,  should  a  prisoner  plead  guilty  to  a 
charge  of  murder,  the  Judge  is  bound  to  at  once  pronounce  the 
capital  sentence  (ii.  683,  695,  702).  He  should,  however,  be 
aware  that  in  practice  this  rarely  occurs ;  that  if  the  facts  are 
such  as  to  be  open  to  the  construction  of  manslaughter,  the  dis- 
tinction is  fully  explained  to  the  accused,  in  which  case  the  plea, 
if  tendered  for  the  minor  offence,  and  accepted  by  the  Crown, 
may  be  followed  by  a  sentence  based  on  a  careful  consideration 
of  all  the  facts  and  circumstances  as  disclosed  at  the  preliminary 
inquiry.  In  other  cases  of  indictments  for  murder,  the  practice 
is  for  the  Judge  to  recommend  the  accused  to  plead  "  not  guilty," 
and  to  request  counsel  to  undertake  the  defence.  As  Franque- 
ville points  out,  the  French  system,  by  which  all  prisoners,  if 
unable  to  retain  counsel,  are  furnished  with  an  avocat  cP office,  has 
no  doubt  much  to  recommend  it ;  but  it  is  not  without  its  draw- 
backs, and  the  fact  should  not  be  ignored  that  in  England,  when 
the  gravity  or  intricacy  of  a  case  suggests  a  similar  course,  the 
Judges  do  not  hesitate  to  in^'ite  counsel  to  assist  the  accused,  and 
members  of  the  bar  are  always  ready  to  respond  to  such  a  call. 
Before  leaving  these  topics,  we  may  observe  that  the  author's 
description  of  the  strictness  of  the  law  with  regard  to  the  admis- 
sibility of  dying  declarations  is  so  much  exaggerated  as  to  amount 
to  a  caricature.  In  the  particular  illustration  which  he  gives 
(ii.  692),  the  statement  having  been  made  in  the  presence  of  the 
accused,  and  the  latter  ha\ing  had  an  opportunity  of  cross- 
examining,  it  would  certainly  have  been  receivable  as  evidence. 
In  an  earlier  chapter,  in  dealing  with  the  Scotch  judicial  system, 
M.  de  Franqueville  refers  to  the  unlimited  penal  jurisdiction  of 
the  Court  of  Session,  and  its  asserted  right  to  punish  as  it  may 
think  fit  any  act  which  it  may  pronounce  to  be  criminal  (ii.  579). 
The  doctrine  of  "  Native  Vigour  "  is,  however,  in  practice  obsolete, 
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and,  though  mentioned  in  the  Report  of  the  Commission  of  1871, 
we  doubt  whether  it  survived,  in  any  practical  form.  Lord 
Cockburn's  energetic  attack  published  in  the  Edinburgh  some  fifty 
years  ago.^ 

With  M.  de  Franqueville's  comparative  review  of  English  and 
French  procedure,  it  may  be  found  useful  to  compare  the  descrip- 
tion of  the  latter  contained  in  a  little  work  entitled  Le  Palais  de 
Justice  de  Paris,  recently  written  in  collaboration  by  members  of 
the  Association  of  Journalists  attached  to  the  Paris  Law  Courts, 
and  translated,  with  a  few  modifications,  by  Mr.  Moriarty.  The 
translation  begins  with  a  general  view,  by  the  translator,  of  the 
French  judicial  system,  which  is  followed  by  sketches,  contributed 
by  various  members  of  the  Paris  press,  of  life  in  Court,  of  the 
coiu"se  of  a  French  law-suit,  of  the  scenes  in  the  various  tribunals 
and  the  salle  des  jjas lierdus,  of  the  manners  and  customs  of  lawyers 
and  litigants,  of  the  leading  members  of  the  bench  and  bar,  of 
the  work  of  the  police,  and  the  characteristics  of  criminal  pro- 
cedure. The  work  is  written  in  lighter  vein,  and  has  no  pre- 
tension to  the  solid  value  and  exhaustive  research  of  Franqueville's 
conscientious  and  elaborate  investigation,  but  it  has  the  merit  of 
combining  amusement  with  a  good  deal  of  useful  information. 
AVe  have  not  had  an  opportunity  of  comparing  the  translation 
with  the  original,  but  Mr.  Moriarty's  work  at  all  events  reads 
well.  Here  and  there  it  may  be  open  to  criticism,  as  for  instance 
on  p.  47  where  he  seems  to  have  fallen  into  a  common  error  in 
translating  mSdailles  as  "medals,"  and  speaks  of  a  "cabinet  of 
medals"  instead  of  a  "collection  of  coins,"  and  on  p.  60  Avhere 
he  speaks  of  "advocates  engaged  in  speaking  well  of  their  com- 
rades." Here  we  have  a  strong  impression  that  the  original 
phrase  is  probably  cassant  du  sucre — which  is  not  exactly  the 
same  thing  ! 

We  have  no  space  for  reference  to  this  work  in  detail,  but  we 
may  add  that  it  will  be  found  to  corroborate  M.  de  Franqueville's 
views  on  many  points,  and  among  others  on  the  essential  differ- 
ences, in  training,  character  and  position,  of  the  judicial  personnel 
in  England  and  France.  In  the  latter  country  the  judiciary  form 
part  of  the  civil  service ;  as  a  body  they  are  out  of  touch  with 

^  See  Edinburgh  Review,  January  1846,  article  on  "  Scottish  Criminal  Juris- 
prudence," and  Coirespondence  of  Alacvey  Napier,  pp.  511,  513,  515,  519. 
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the  bar,  overmanned,  underpaid — the  President  of  the  Cour  de 
Cassation  receives  a  smaller  salary  than  a  London  Police  Magis- 
trate— and  without  adequate  guarantees  for  their  independence, 
in  detachment  from  executive  control,  from  fear  of  annoyance  or 
hope  of  advancement.  The  English  Bench,  on  the  other  hand, 
selected  from  among  the  leaders  of  the  bar  and  imbued  with  its 
feelings  and  traditions,  capable  of  controlling  the  business  of  the 
Courts  in  a  manner  at  once  courteous  and  authoritative,  strictly 
limited  in  numbers,  centralised  in  situation,  sufficiently  remun- 
erated, absolutely  independent,  and  animated  by  a  high  sense  of 
personal  responsibility,  is  an  institution  of  which  Franqueville 
speaks  in  terms  of  unqualified  admiration,  coupled  with  an 
expression  of  some  doubt  whether,  in  the  future,  the  English 
democracy,  confiding,  it  may  be,  the  performance  of  its  behests 
and  caprices  to  an  all-powerful  single  chamber,  and  finding  in  the 
Judiciary  the  one  obstacle  and  centre  of  resistance  to  the  un- 
questioning execution  of  its  commands,  will  displaj^  more  self- 
control  than  has  been  exhibited  by  that  of  France  in  maintaining 
the  impartiality,  the  dignity  and  the  independence  of  the  Bench. 
"  On  pent,"  are  the  pregnant  words  with  which  he  concludes  his 
work,  "tout  craindre  cles  passions  populaires,  mais  on  pent  tout 
esperer  du  bon  sens  britannique ;  en  tous  cas,  les  amis  de  la 
liberte  doivent  veiller  et  se  souvenir  de  I'adjuration  d'Horace  au 
vaisseau  de  la  republique  : 

.  .  .  tu.  nisi  ventis 
debes  ludibrium,  cave." 

The  ignorance— in  many  cases  une  ignoixmce  voulue — and  the 
indifference,  not  without  a  tinge  of  contempt,  displayed  by  the 
average  Frenchman  with  regard  to  foreign  affairs,  to  the  lan- 
guages, institutions,  and  manners  and  customs  of  other  countries, 
may  be  said  to  be  proverbial.  With  the  modern  Gaul,  as  with 
the  old  Greek,  there  is  a  tendency  to  identify  the  foreigner  with 
the  barbarian  :  the  one  seat  of  ancient  art  and  civilisation  was  the 
City  of  the  Violet  Crown ;  the  only  true  abode  of  modern  culture 
and  intelligence  is  la  ville  lumihe  on  the  Seine.  But  every  rule 
has  its  exceptions,  and  it  is  impossible  without  injustice  to  draw 
without  reserve  an  indictment  of  prejudice  against  a  nation.  It 
must,  in  fact,  be  admitted  that  the  Anglo-Saxon  race,  in  its  con- 
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stitutional  developments,  is  under  considerable  obligations  to  the 
political  philosophers  of  France.  The  influence  exercised  on  the 
master-builders  of  the  American  Constitution  b}'  the  theories  and 
opinions  of  Montesquieu,  and  in  a  less  degree  of  Rousseau,  affords 
a  well-known  instance.^  For  the  best  account  of  the  working  and 
characteristic  features  of  the  American  democracy,  during  the 
first  half-century  after  the  Declaration  of  Independence,  coupled 
with  many  a  shrewd  speculation  as  to  its  tendencies  in  the  future, 
we  have  still  to  consult  the  pages  of  TocqueA^Ue.  L'dtranger, 
Mme.  de  Stael  once  remarked,  c'esf  la  ])OsUriU  contemporaine  ;  and 
if  we,  in  this  fin  de,  sikle,  are  curious  to  know  the  view  which 
posterity  in  the  twentieth  century  is  likely  to  take  of  our  present 
national  character  and  institutions,  perhaps  we  cannot  do  better 
than  study  the  contemporary  observations  of  intelligent  French- 
men, such  as  M.  Taine,  M.  Boutmy  or  M.  Leclerc,  M.  Filon  or 
M.  de  Franqueville.  It  is  certainly  remarkable  that,  while  the 
citizen  of  the  United  States  finds  the  best  and  most  compendious 
contemporary  account  of  his  Constitution  and  institutions  in  the 
work  of  an  English  statesman,  Mr.  Bryce,  on  the  American 
Commonwealth,  z  not  dissimilar  service  should  have  been  rendered 
to  the  English  student  by  the  works  on  his  Government,  Parlia- 
ment and  Judicial  System,  which  we  owe  to  the  pen  of  the 
French  author  of  whose  latest  publication  we  have  endeavoured 
to  give  some  account.  In  these  books  M.  de  Franqueville  has 
succeeded  in  combining  the  solid  merits  of  a  conscientious  and 
indefatigable  observer  with  the  less  definable  attractions  of  the 
style  of  a  highly-educated  Frenchman — that  lucidity  of  thought 
and  expression,  that  nettetd  remarquahle  d'exdcufiim,  which  the  late 
Mr.  Pater  once  described  as  "  the  great  characteristic  of  French 
work  "  in  all  its  branches."  We  are  indebted  to  him  for  affording 
us  this  opportunity  of  seeing  ourselves  as  others  see  us,  for  pro- 
viding us  ^vith  a  valuable  mass  of  information,  judiciously  selected 
and  arranged,  and  for  a  thoughtful  appreciation,  at  once  critical 
and  sympathetic,  of  our  national  institutions.  It  may  be  gratifying 
to  the  reader  who  is  a  British  subject,  in  whatever  part  of  the 
Empire  he  may  reside,  to  learn  that  the  conclusion  emphasised 
by  our  author  is  that,  while  liberty  and  equality  is  in  France 

^  Cf.  e.g.  Sir  H.  Maine's  Popular  Government,  pp.  152,  204,  219. 

-  Tlie  Renaissance  ;  Studies  in  Art  and  Poetry,  2nd  edition,  pp.  141,  142. 
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everywhere  paraded  as  an  official  formula  (i.  78,  ii.  652),  the 
essential  spirit  of  freedom  is  to  be  found  only  in  the  laws  and 
customs  of  the  English  people,  and  that,  Avhile  our  neighbours 
possess  the  shadow,  the  subjects  of  the  Queen  enjoy  the  sub- 
stance.^ 

^  We  may  perhaps  appropriately  conclude  this  article  by  comparing  with  this 
judgment  the  corroborative  statement  of  M.  Blouet,  in  his  recent  work  on  the 
British  Colonies  : — "  J'ai  voyage,"  he  says,  "  dans  tons  les  coins  de  la  terre  ;  j'ai 
vecu  en  AngleteiTe,  j'ai  demeure  dans  les  grandes  republiques  du  monde,  en 
France  et  en  Amerique,  et  j'ai  aujourd'hui  la  conviction  qu'il  n'existe,  sur  la 
surface  de  notre  planete,  qu'un  seul  peuple  parfaitemeut  libre,  aux  points  de  \iie 
social  et  politique,  et  ce  peuple-la,  c'est  le  peuple  anglais." — La  MaisonJohn  Bull 
et  Cie.,  par  Max  O'Rell,  p.  182. 


INTERNATIONAL  LAW   AND  SOUTH   AFRICAN 
AFFAIRS  * 

The  Principles  of  Inter mUional  Law,     By  T.  J.  Lawrence,  M.A.,  LL.D. 
London,  1895, 

We  have  received  for  review  a  book  on  The  Principles  of  Inter- 
national Law,  by  Dr.  Lawrence,  of  Cambridge.  The  author's 
qualifications  as  a  writer  on  this  subject  are  well  known  to  its 
students,  and  are  set  forth  in  some  detail  on  the  title  page.  On 
two  previous  occasions  we  have  noticed  in  these  pages  works 
dealing  with  cognate  topics  from  the  same  pen.^  The  present  is 
a  more  system8.tic  and  elaborate  treatise  ;  it  appears  on  the  whole 
to  be  well  arranged ;  the  style  is  perspicuous  and  attractive ;  and 
the  reader  who  has  mastered  its  contents  may  feel  assured  that 
he  has  acquired  a  good  general  notion  of  the  history  and  present 
position  of  the  principal  matters  and  questions,  juristic,  political 
and  diplomatic,  usually  regarded  as  falling  within  its  scope.  The 
work  is  one  which  may  be  recommended,  as  affording  an  excellent 
introduction  to  the  subject,  both  to  the  practitioner  and  to  the 
student ;  and  perhaps  might  be  usefully  included — Woolsey's 
])Ook,  that  at  present  suggested,  being  rather  out  of  date — among 
the  text-books  prescribed  for  candidates  for  degrees  in  law  at  the 
Cape  University.  We  must,  however,  observe  that  its  value  and 
convenience  would  have  been  materially  enhanced  if  the  index 
had  been  more  carefully  prepared.  To  take  the  first  letter  of  the 
alphabet,  we  look  for  such  titles  as  "Aliens"  and  "Allegiance,"  and 
look  in  vain  :  they  must  be  hunted  up  imder  "Naturalisation." 
As  another  instance,  the  subject  of  "  Suzerainty  "  is  discussed  in 
the  text,   but  in  the  index  must  be  looked  for  under  "Part- 

*  Cape  Law  Journal,  May  1896. 
^  "Modern  International   Law,"  svjnv,   pp.    113-126.       "A  Handbook    of 
International  La.vf,"  supra,  pp.  127-134. 


PRINCIPLES  OF  INTERNATIONAL  LAW  243 

Sovereign  States,"  an  entry  the  less  obvious,  as  the  usual  expres- 
sion is  "semi-sovereign";  "Chartered  Companies"  are  discussed 
at  length,  but  indexed  under  "  Corporations  "  and  under  the  name 
of  the  individual  companies ;  there  is  an  entry  for  "  Declaration 
of  War "  but  the  "  Declaration  of  Paris "  must  be  searched  for 
under  "Paris."  It  would  be  tedious  to  multiply  instances,  but 
the  matter  is  worth  attention  in  a  second  edition. 

Dr.  Lawrence,  like  a  good  priest — he  is  rector  of  Girton,  with 
troops  of  intellectual  damsels  for  his  parishioners — in  expounding 
his  subject  is  wont  to  magnify  his  office.  He  is  still  anxious  to 
persuade  his  readers  that  "  International  Law  "  is  really  a  correct 
expression,  and  that  his  theme  forms  a  portion  of  the  field  of  Law 
in  the  strict  meaning  of  that  term.  We  have  already  expressed 
our  view  that  this  is  an  untenable  contention,  and  that  the  sense 
in  which  the  word  "  Law  "  is  used  by  Austin  and  other  jurists,  as 
equivalent  to  the  general  commands,  clothed  with  an  adequate 
sanction,  and  therefore  habitually  obeyed,  issued  to  a  class  of 
subjects,  more  or  less  wide  or  more  or  less  restricted,  by  a 
determinate  human  superior  or  superiors,  has  become  part  and 
parcel  of  the  language  of  juristic  science,  and  is  not  to  be  lightly 
disturbed  in  order  to  include  within  its  scope  topics  to  a  great 
extent  analogous  but  not  completely  identical  in  character.^  The 
phrase  may  be  used  as  a  matter  of  convenience,  but  it  cannot  be 
employed  with  safety  unless  coupled  with  the  recognition  that  it  is 
somewhat  inexact ;  otherwise  we  shall  not  escape  some  confusion 
of  thought  and  other  incidental  embarrassments.  Our  author,  as 
we  have  mentioned,  is  a  clergyman,  and  in  discussing  this  point 
he  again  appeals  to  the  professional  authority  of  the  judicious 
Hooker.  As  Sir  W.  Harcourt  would  put  it,  we  don't  altogether 
like  the  security.  He  might  almost  as  well  "  crave  leave  to 
refer  "  to  that  profound  philosopher,  the  Duke  of  Argyll,  and  his 
theory  of  "The  Reign  of  Law."  It  is  true  indeed  that  we  speak 
of  "Grimm's  LaAv"  or  "The  Law  of  Natural  Selection,"  Avhen  avo 
are  really  alluding  not  to  laws  but  to  rules ;  but  then  we  are 
speaking  as  scholars  or  biologists,  and  not  as  lawyers.  "  At  one 
time,"  says  Dr.  Lawrence,  "we  seem  instinctively  to  consider  a 
law  as  the  command  of  a  superior,  at  another  as  the  regulator 
of  conduct,  at  a  third  as  that  which  compels  the  unwilling  to 
1  See  sup^ra,  pp.  115,  116. 
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comply,  in  outward  act  at  least,  with  the  rudimentary  precepts  of 
righteousness,  at  a  fourth  simply  as  the  producer  of  uniformity, 
and  at  a  fifth  as  a  command  proceeding  from  properly  constituted 
authority"  (p.  14).  With  all  respect,  we  would  submit  that,  of 
these  five  definitions,  the  first  and  fifth  are  identical,  the  second 
is  merely  epexegetic  of  the  first,  the  third  is  partly  Avrong  and 
partly  so  vague  as  to  be  worthless,  and  the  fourth  is  wholly 
wrong.  "  The  whole  essay  "  on  this  subject,  we  remarked  in  oui' 
former  notice,  "in  fact,  although  acutely  written,  is  little  more 
than  a  mere  logomachy,  in  which  the  writer  can  scarcely  be  held 
to  conquer."  "The  controversy,"  Dr.  Lawrence  now  writes,  "as 
to  whether  the  term  Law  is  properly  applied  to  the  rules  of 
international  conduct,  is  a  mere  logomachy  "  (p.  25).  The  learned 
writer,  though  by  a  somewhat  different  path,  appears  to  have 
arrived  substantially  at  our  conclusion,  and  to  have  borrowed  our 
way  of  putting  it ;  and  here  we  may  well  let  the  matter  rest. 

In  one  of  our  former  articles,  we  took  occasion  to  express  our 
high  appreciation  of  the  publications  on  this  subject  of  Mr.  Dana, 
the  American  jurist,  and  of  Mr.  W.  E.  Hall,  of  Oxford.  We  are 
glad  to  notice  an  eulogistic  reference  to  these  writers,  both  now 
no  more,  in  Dr.  Lawrence's  preface,  and  a  graceful  acknowledg- 
ment of  his  indebtedness  to  their  labours.  In  a  review  con- 
tributed, many  years  ago,  to  an  English  newspaper,  the  present 
writer  described  Mr.  Hall's  work  as  "  in  our  judgment,  on  the 
whole  the  best  treatise  on  the  law  of  nations  which  has  as  yet 
been  produced  by  an  English  writer,"^  and  he  has  subsequently 
seen  no  reason  to  qualify  this  opinion.  But  the  subject  is  a  living 
and  growing  one ;  old  questions  are  constantly  being  adjusted, 
or  assuming  an  altered  aspect,  and  new  points  of  controversy  as 
constantly  arising.  So  long  as  history  in  general  is  being  made, 
new  chapters  will  be  added  to  that  of  the  law  of  nations,  and 
some  of  the  old  ones  will  have  to  he  re-written  ;  and  we  therefore 
cordially  welcome  a  new  treatise  by  an  able  writer,  which  may 
be  said  to  have  been  brought  up  to  date  in  1895,  although, 
through  no  fault  of  the  author,  it  is  perhaps  scarcely  up  to  date 
in  1896.  Since  the  book  was  published  novel  illustrations,  at  all 
events,  have  been  furnished  by  events  of  some  of  the  topics  with 
which  it  is  concerned,  such  for  instance  as  that  of  the  Recognition 
^  See  supra,  p.  79. 
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of  Belligerency,  the  Monroe  Doctrine,  International  Arbitration, 
and  the  position  of  Chartered  Companies. 

Independent  States,  according  to  the  modern  conception,  are 
not  the  subjects  of  Law  in  the  same  sense  as  private  individuals. 
There  is  no  Pope  or  Ctesar,  whose  claim  to  obedience,  or  pre- 
tension to  authority,  commands  even  a  theoretical  assent,  though 
there  has  been  an  increasing  tendency,  not  confined  to  the  Catholic 
Powers — as  witness  the  solution  of  a  recent  controversy  between 
Germany  and  Spain — to  find  in  the  former,  now  that  he  is  no 
longer  a  temporal  potentate,  an  appropriate  arbiter  for  interna- 
tional differences  of  a  minor  character.  We  can  no  longer  satisfy 
ourselves  with  the  fiction  that,  while  individuals  are  subject  to 
the  ius  civile  of  their  own  country.  States  are  equally  bound  to 
observe  the  precepts  of  the  ins  natw-ale,  identified  by  some  of  the 
older  publicists  with  the  mysterious  ius  gentium  of  the  civilians. 
Whether  the  morality  of  a  State  can  be  assimilated  to  the  ethics 
of  individual  conduct  may  be  a  more  disputed  point ;  few  of  us 
will  be  disposed  to  solve  it  in  the  sense  of  that  modern  Machiavelli, 
the  late  Lord  Lytton,  who,  after  practising  his  statecraft — apt 
pupil  of  a  master  accomplished  in  Oriental  wiles — in  finding 
"pretexts"  for  provoking  a  war  with  the  unfortunate  Ameer, 
Shere  Ali,  on  his  return  from  the  East  explained,  from  the  Chair 
of  Lord  Rector,  to  the  bewildered  students  of  the  University  of 
Glasgow,  that  there  was  no  such  thing  as  State  morality — or 
immorality — at  all. 

The  duties  of  a  civilised  State  are,  after  all,  not  so  very  dis- 
similar to  those  of  a  civilised  man — let  us  say  of  Matthew  Arnold's 
hamme  moyen  sensuel  The  normal  aim  and  function  of  a  State  is, 
primarily,  to  preserve  its  existence,  to  maintain  its  integrity  and 
independence,  to  foster  the  prosperity  of  its  citizens,  and,  so  far  as 
practicable,  to  uphold  its  own  dignity  and  greatness.  We  are 
inclined  to  think  that  the  best  method  of  attaining  these  ends  as  a 
rule  will  be  found  in  a  strict  adherence  to  the  principles  laid  down 
by  Mr.  Mill — if  one  may  venture  at  this  time  of  day  on  a  passing 
reference  to  that  obsolete  philosopher — in  his  work  on  Liberty, 
and  in  recognising  the  just  claims  and  corresponding  rights  of 
other  nations.  It  is  too  much  the  habit  of  the  average  "  patriotic  " 
Englishman  to  regard  any  extension  of  the  British  Empire  as  a 
meritorious  advance  in  the  path  of  progress  and  civilisation,  and 
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any  similar  proceeding  on  the  part  of  other  Powers  as  dictated  by 
motives  of  selfish  ambition  and  sinister  self-aggrandisement.  For 
England,  indeed,  \ve  know  that,  in  the  opinion  of  that  "very 
superior  person,"  Mr.  George  Nathaniel  Curzon,  there  is,  as  far 
as  foreign  affairs  are  concerned,  one  unfailing  specific  and  panacea, 
namely,  to  put  the  Tories  into  power.  Simiil  alba  nauiis  stella 
refulsit — we  need  not  complete  the  quotation ;  in  fact,  we  have 
been  anticipated  by  Burke.  The  white  star  shone  on  the  weary 
mariners  after  the  dissolution  of  1895  ;  and  Mr.  Curzon,  with  his 
vast  experience  of  "  Courts  and  Cabinets,"  found  his  way  to  the 
Foreign  Office.  It  is  notorious  that  since  then  England  has  had 
no  complications  in  exterior  politics — she  has  basked  in  an 
atmosphere  of  "splendid  isolation."  Lord  Salisbury  has  settled 
the  Armenian  question — sol itudinem  fecit,  pacem  apiiellat;  by  giving 
up  what  did  not  belong  to  him  in  Siam,  and  offering  to  throw  in 
the  Niger  Territory,  he  has  reconciled  France  to  our  occupation  of 
Egypt ;  there  has  been  no  friction  at  Berlin  or  Rome  ;  ^  in  Africa, 
from  the  Nile  to  the  Vaal,  no  disturbances  have  occurred,  and  the 
horizon  is  one  of  unbroken  calm. 

The  fact  is  that,  just  as  democracy  has  been  well  described  as 
the  most  difficult  form  of  government,  international  relations 
were  never  so  intricate  and  delicate  as  in  the  present  age  of 
universal  publicity  and  scientific  progress.  The  electric  cable 
flashes  sensational  intelligence  hour  by  hour,  from  every  quarter 
of  the  globe,  often  in  a  crude  and  misleading  form ;  and  the 
contents  of  the  "  flimsies,"  as  they  are  being  put  into  type,  form 
the  subject  of  hasty  and  excited  comment  by  an  often  misin- 
formed, sometimes  unscrupulous,  but  alwaj's  influential  press.  ^ 
To  allay  agitation,  despatches  are  published  ])efore  they  are 
delivered,  and  positions  prematurely  assumed  which  cannot 
prudently  be  maintained,  and  from  which  it  is  difficult  to  recede 
without  loss  of  dignity.     Colonial  Secretaries  who  surmise  that, 

^  "  The  Italian  Minister  for  Foreign  Affairs  expresses  his  regret  that  whereas 
Lord  Rosebery's  Government  had  succeeded  in  being  just  towards  Italy  at  the 
same  time  as  towards  France,  he  is  unable  to  gather  the  same  impression  from  the 
attitude  of  Lord  Salisbury."  See  "Special  Article"  on  "The  Italian  Green 
Books,"  Times,  May  12,  1896. 

-  "  Thanks  to  the  telegraph,  the  globe  itself  has  become  a  mere  bundle  of 
nerves,  and  the  slightest  disturbance  at  any  one  point  of  the  system  sends  a  por- 
tentous tremor  through  its  morbidly-sensitive  surface." — Lord  Dufferin  at  Paris, 
Times,  June  3,  1896. 
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in  the  Trausvaal,  the  Roman-Dutch  law  is  practically  obsolete, 
are  not  precisely  omniscient,  and  the  new  diplomacy,  made  in 
Birmingham,  seems  to  be  scarcely  a  match  for  the  rural  simplicity 
of  Pretoria.  AVhat  happens  in  one  quarter  of  the  world  affects 
the  most  remote  places  and  peoples.  A  pebble  is  thrown  into 
the  centre  of  the  lake  and  the  ripples  extend  to  its  farthest 
margin.  A  squabble  between  policemen  about  a  disputed  mining 
area  on  the  banks  of  the  Orinoco  may  imperil  the  friendship  of 
the  two  great  English-speaking  nations  of  the  world.  Fishermen 
on  the  foreshore  of  Newfoundland  may  be  ruined  because  Lord 
Cromer  remains  installed  at  Cairo ;  and  the  fact  that  Lord  Rose- 
bery,  when  at  the  Foreign  Office,  succeeded  in  re-establishing 
those  relations  of  traditional  friendship  with  Portugal,  which  his 
predecessor  had  impaired,  may  lead  that  Power  to  prevent  a 
proceeding  in  South  Africa  which  might  otherwise  have  precipi- 
tated a  disastrous  conflict  between  two  great  European  Powers, 
whose  relations,  both  political  and  social,  have  hitherto  been  of 
the  most  friendly  character. 

The  intercourse,  in  this  age  of  enterj)rise  and  rapid  communi- 
cation, of  civilised  States,  and  their  respective  subjects,  is 
incessant ;  the  points  of  contact,  and  the  chances  of  friction,  are 
innumerable.  These  relations  have  to  be  regulated  and  defined, 
with  a  view  to  the  preservation  of  peace,  the  diminution  of  the 
horrors  of  war,  and  the  limitation  of  the  area  of  its  mischief. 
The  history  and  science  of  these  relations,  both  in  peace  and 
war,  and  of  the  mutual  rights  and  obligations  which  they  involve, 
constitutes  what  is  known  as  International  Law.  One  of  the 
most  consolatory  features,  amidst  all  the  complications  and 
anxieties  of  modern  politics,  is  the  growing  opinion — largely  due 
to  the  example  set  by  Mr.  Gladstone's  Government  in  settling 
the  Alabama  controversy — in  favour  of  international  arbitration. 
It  is  gratifying  to  observe  that  this  feeling  is  extending  even 
among  the  pugnacious  Republics  of  South  America,  and  that  it 
has  recently  been  agreed  to  refer  certain  boundary  disputes 
between  Chili  and  the  Argentine  Republic,  which  have  long 
afforded  ground  for  considerable  anxiety,  to  the  arbitrament, 
should  the  decision  of  an  umpire  be  ultimately  required,  of  the 
Queen  of  England.  It  is  still  more  satisfactory  to  know  that, 
notwithstanding,    and   perhaps    partly   because   of,    the    recent 
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tension  between  Great  Britain  and  the  United  States,  there 
appears  to  be  at  length  some  prospect  of  the  formation  of  a 
permanent  international  tribunal  for  the  adjustment  of  such 
differences  as  in  future  may  arise  between  two  Powers  so  closely 
connected  by  ties  of  blood  and  friendship.  Such  an  institution 
would  indeed  be  oj)Hmi  exempli ;  and  it  can  scarcely  be  doubted 
that  such  an  example  in  process  of  time  would  be  widely  followed. 
Dr.  Lawrence,  in  dealing  with  his  theme,  after  giving  a 
concise  and  interesting  sketch  of  its  history,  and  defining  its 
subjects  and  sources,  divides  the  main  portion  of  his  work  into 
three  parts,  "The Law  of  Peace,"  "The  Law  of  War,"  and  "The 
Law  of  Neutrality."  This  trichotomy  seems  scarcely  precise : 
both  the  second  and  the  third  part  are  in  fact  occupied  by  "The 
Law  of  War,"  from  different  points  of  view;  and  it  would  have 
been  more  scientific  to  entitle  them  "The  Law  of  War  (1)  as 
affecting  combatants,  or  between  enemy  powers,  and  (2)  as 
affecting  neutral  States."  With  the  limited  space  at  our  dis- 
posal, we  cannot  follow  the  learned  author's  investigation  in  any 
detail ;  it  must  be  sufficient  to  say,  as  we  have  already  said, 
that  his  work  on  the  whole  appears  to  be  very  well  done.  It 
will  probably  be  of  more  interest  to  our  readers  if  we  confine 
our  observations  to  one  or  two  points  of  current  interest  and 
topical  importance.  "  It  often  happens,"  says  Dr.  Lawrence, 
"  that  publicists  consider  questions  as  to  which  no  international 
controversy  has  arisen.  The  opinions  expressed  are  then  of 
necessity  unwarped  by  national  pride  or  patriotic  sentiment ; 
and  if  States  should  hereafter  differ  with  regard  to  the  matter  in 
question,  the  views  set  forth  before  the  dispute  arise  will  have 
the  merit  of  absolute  impartiality."  Now  it  so  happens  that  in  a 
former  review,  published  more  than  ten  years  ago,  we  took 
occasion  to  criticise  Dr.  Lawrence's  assertion,  in  a  previous  work, 
that  the  relation  between  England  and  the  South  African  Re- 
public, under  the  Convention  of  1884,  was  that  of  a  suzerain  and  a 
vassal  State.  We  referred  to  the  matter  as  one  rather  of  specu- 
lative interest  than  of  practical  importance ;  and  as  the  view 
then  expressed  was,  in  the  phrase  quoted  above,  "  unwarped  by 
national  pride  or  patriotic  sentiment,"  we  may  perhaps  be  for- 
given, in  view  of  the  recent  controversy  on  the  question,  for 
once  more  quoting  from  ourselves  : — 
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"  Another  point,"  we  wrote,  "  upon  which  we  are  disjjosed  to  join  issue 
with  Mr.  Lawi-enco  is  his  statement,  when  dealing  with  the  subject  of 
suzerainty,  '  that  Great  Britain  possesses  suzerain  rights  over  the  Transvaal 
Republic,  because  the  latter  is  forbidden  by  the  Treaty  of  1884  to  conclude 
any  treaties  with  foreign  Powers,  except  the  Orange  Free  State,  without  the 
consent  of  the  British  Government.'  The  prohibition,  it  is  true,  exists  ;  but 
the  inference  drawn  from  it  appears  to  be  erroneous.  The  question  of  what 
constitutes  the  mutual  relation  of  suzerain  and  vassal  is  one  of  considerable 
difficulty,  and  the  difficulty  was  not  diminished  by  the  assumption  of 
suzerainty  in  the  case  of  the  Transvaal.  A  very  thorough  and  learned  dis- 
cussion of  the  matter,  and  the  only  monograph  on  the  subject  of  which  we 
are  aware,  will  be  found  in  a  thesis  for  the  Cambridge  degree  of  Doctor  of 
Laws  by  Mr.  Stubbs,  of  the  Admiralty  bar.^  The  author  refers  to  the 
debate  in  the  House  of  Lords  on  the  Pretoria  Convention  of  1881,  when  the 
subject  was  much  discussed.  Lord  Selborne  then  said,  in  words  which  to 
some  extent  support  Mr.  Lawrence's  opinion,  that  'suzerainty  means  that 
the  suzerain  is  lord  paramount  of  the  people  who  are  subject  to  it.  .  .  . 
The  control  of  foreign  and  frontier  relations  essentially  distinguishes  a 
paramount  Power.  No  war  can  be  made  upon  adjoining  native  tribes,  no 
treaty  can  be  made  with  foreign  Powers,  except  by  the  authority  of  the 
suzerain  country.'  But  Lord  Cairns  at  the  same  time  'expressed  his  opinion 
that  the  reservation  of  the  foreign  relations  did  not  express  the  real  meaning 
of  the  word,  for  if  it  were  so  the  Sovereign  of  Great  Britain  would  be 
suzerain  of  Afghanistan  according  to  the  arrangement  with  Abdur  Rahman  ;' 
and  Lord  Salisbury  held  that  suzerainty  did  not  preclude  interference  in 
internal  affairs.-  A  suzerain  State  is  clearly  bound  to  protect  its  vassal 
from  foreign  aggression,  and  the  vassal  has  a  reciprocal  obligation  to  aid  its 
suzerain  when  imperilled  ;  but  can  it  be  contended  that  any  such  mutual 
duties  at  present  subsist  between  Great  Britain  and  the  South  African 
Republic  ?  According  to  Mr.  Lawrence's  definition,  not  only  would  Great 
Britain  be  suzerain  of  Afghanistan  as  well  as  the  Transvaal,  but  France 
under  the  recent  Treaty,  by  which  she  obtained  the  right  of  '  controlling  the 
foreign  relations '  of  Madagascar,  would  stand  in  the  same  relation  towards 
that  country.  But  Madagascar  has  expressly  refused  to  admit  a  protectorate, 
and  if  the  theory  of  suzerainty  were  explained  to  her  diplomatists  they 
would  probably  regard  it  as  equally  distasteful.  With  regard  to  the  Transvaal, 
however,  there  is  a  stronger  point.  The  Convention  of  Pretoria  by  its 
preamble  guarantees  to  '  the  inhabitants  of  the  Transvaal  territory, '  '  com- 
plete self-government  subject  to  the  suzerainty  of  Her  Majesty,  her  heirs 
and  successors,'  and  upon  certain  terms  and  conditions,  and  subject  to 
certain  reservations  and  limitations,  which  are  set  forth  in  the  Convention. 
The  Transvaal  State,  as  created  by  the  Convention,  unwarrantably  assumed 
the  title  of  the  '  Soxith  African  Republic,'  a  proceeding  which,  as  Mr. 
Chamberlain  remarked  in  the  House  of  Commons,  gave  Great  Britain  a  casus 

^  Suzerainty;  or,  the  Rights  and  Duties  of  Suzerain  and  Vassal  States.  By 
Charles  Stubbs,  :\I.A.,  LL.M.     London  :  Pewtress  &  Co.,  1882. 

'-  Hansard,  vol.  260,  pp.  309,  269,  317 ;  Stubbs  on  Suzerainty,  pp.  5,  6. 
Lord  Salisbury's  view  was  subsequently  illustrated  by  the  insertion  of  a  clause  in 
the  Pretoria  Convention  giving  the  Crown  a  veto  on  any  legislation  specially 
affecting  the  interests  of  the  natives. 


250  PRINCIPLES  OF  INTERNATIONAL  LAW 

helli,  of  which  she  very  sensibly  declined  to  take  advantage.  By  the  Con- 
vention of  London  of  February  18S4,  the  title  of  the  South  African  Republic 
was  fully  recognised,  all  mention  of  suzerainty  disappears  from  the  preamble, 
many  of  the  stipulations  of  the  former  Convention, — such,  for  instance,  as 
the  right  of  appointing  a  British  resident  (who  was  to  be  replaced,  if  at  all, 
by  a  '  consular  officer '),  and  that  of  moving  troops  through  the  coimtry  in 
time  of  actual  or  apprehended  war  with  a  third  party — were  abrogated  or 
modified,  and  all  claim  to  suzerainty  appears,  in  accordance  with  the  recom- 
mendation of  Sir  H.  Robinson,  to  have  been  implicitly  withdrawn.  The 
question  perhaps  is  of  little  more  than  theoretical  importance,  but  as  the 
matter  is  one  which  concerns  South  Africa  we  have  given  in  detail  our  reasons 
for  regarding  Mr.  Lawrence's  statement  as  inexact." 

"  When  a  political  community  is  obliged  to  submit  itself 
habitually  in  matters  of  importance  to  the  control  of  another 
State,  it  is  said  to  be  under  the  suzerainty  of  that  State  and  is 
in  a  condition  of  part-sovereignty  "  (p.  68).  Such  is  our  author's 
definition  of  the  relation  in  his  present  treatise ;  and  he  does 
not  include  the  South  African  Republic  in  an  enumeration  of 
part-sovereign  States,  or  States  subject  to  suzerainty,  which 
Ijurports  to  be  substantially  exhaustive  (p.  73).  On  the  other 
hand,  in  a  subsequent  passage  (pp.  112,  113)  "the  Boer  Republic" 
is,  somewhat  inconsistently,  referred  to  as  a  "  part-sovereign  " 
State  by  reason  of  the  limitations  on  its  treaty -making  power. 
It  should,  however,  be  borne  in  mind  that,  as  to  external  policy, 
the  Republic  possesses  entire  freedom  of  diplomatic  action, 
subject  only  to  what  is  practically  a  right  of  veto,  only  to  be 
exercised  on  adequate  and  cogent  grounds,  on  the  part  of  Great 
Britain.  On  the  other  hand,  with  regard  to  internal  affairs,  the 
Convention,  which  is  in  fact  an  international  document  sui  generis, 
contains  certain  provisoes  and  stipulations  which  involve,  in  the 
event  of  their  non-observance,  a  limited  right  of  interference. 
It  might,  moreover,  he  contended,  with  at  all  events  some  plausi- 
bility, that  this  convention  was  based  on  the  status  quo,  and  that 
any  grave  diminution  of  the  then  existing  rights  and  privileges 
of  British  subjects  would  furnish  grounds  for  remonstrance  and 
possibly,  in  certain  eventualities,  for  more  active  steps.  The 
point,  however,  is  not  of  much  real  importance ;  for,  quite  apart 
from  any  conventional  arrangement,  it  is  obvious  that  England, 
not  less  than  any  other  Power,  is  entitled  to  take  such  steps  as 
she  may  consider  justifiable  and  appropriate  for  the  assertion 
and    protection  of  British   interests,   and  of  the  rights  of  her 
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subjects,  in  whatever  part  of  the  world  they  may  happen  to  be 
domiciled. 

One  of  the  grievances  alleged,  as  affecting  British  subjects  in 
the  Transvaal,  is  the  policy  which  practically  denies  them  the 
benefits  of  naturalisation  and  of  full  civic  rights.  It  may  be 
doubted — and  a  reference  to  certain  correspondence  recently 
published  in  a  certain  "  Green-book "  tends  to  confirm  the 
doubt — whether  this  "grievance/'  if  it  stood  alone,  would  be 
very  acutely  or  widely  felt,  or  whether  any  considerable  portion 
of  the  subjects  of  the  Queen,  at  present  resident  beyond  the 
Vaal,  would  be  anxious  to  divest  themselves  of  their  present 
status,  if  they  fully  recognised  all  that  such  a  process  implied, 
and  the  difficulty  and  delay  which  would  beset  any  endeavour  to 
resume  their  birthright,  once  formally  abandoned.^  It  may 
indeed  be  noted  that,  under  the  Constitution  of  the  United  States, 
naturalised  citizens  are  not  eligible  for  the  offices  of  President  or 
Vice-President,  while  in  England,  till  a  few  years  ago,  they  could 
neither  sit  in  Parliament  nor  be  sworn  of  the  Privy  Council. 
These  considerations  indeed  may  suggest  the  observation  that  it 
might  be  worth  the  while  of  the  authorities  of  the  South  African 
Republic,  who  have  displayed  so  much  moderation  and  magna- 
nimity in  other  matters,  to  consider  whether  it  might  not,  at  a 
convenient  season,  be  a  judicious  and  politic  course  to  concede, 
under  reasonable  conditions  and  qualifications,  and  without 
invidious  discrimination,  a  privilege,  the  exercise  of  which  by  a 
limited  number  of  persons,  whatever  their  domicile  of  origin, 
who  had  acquired  a  permanent  home  in  one  or  two  particular 
districts  of  the  State,  could  scarcely  be  regarded  as  seriously 
menacing  to  its  safety  or  independence. 

Another  subject  referred  to  by  Dr.  Lawrence,  and  which  some 
two  years  ago  caused  some  local  friction,  is  that  of  the  liability 
of  domiciled  aliens  to  military  service.  He  regards  the  question 
whether  a  foreigner  "  may  be  forcibly  enrolled  in  the  militia  or 
National  Guard  "  as  a  doubtful  one,  and  observes  that  "  in  the 
American  ci\'il  war  Great  Britain  seemed  content  that  her  subjects 

1  See  the  provisions  of  the  Naturalisation  Act  of  1870,  and  a  very  clear  and 
interesting  despatch  on  the  subject  addressed,  in  October  1894,  by  Lord  Ripon  to 
Sir  H.  Loch,  and  re-published  in  a  recent  Blue-book,  "  Correspondence  on  the 
Eecent  Disturbances  in  the  South  African  Republic,"  February  1896,  Appendix, 
pp.  92,  93. 
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domiciled  in  the  territory  of  the  Republic  should  serve  in  the  local 
militia"  (p.  200),  though  "a  vigorous  protest  was  addressed  to 
the  Government  of  the  Southern  Confederacy  " — whose  indepen- 
dence, it  must  be  remembered,  was  never  recognised — "against 
the  practice  of  regarding  British  subjects  domiciled  within  its 
territory  as  liable  to  conscription.     There  is  a  clear  distinction," 
he  adds,  "  between  the  maintenance  of  social  order,  which  may 
well  be  required  of  everyone  who  lives  under  the  protection  of 
the  local  laws,  and  the  furtherance  of  political  ends,  which  ought 
only  to  be  asked  of  those  who  are  members  of  the  body  politic. 
The  recognition  of  this  principle  would  lead  in  practice  to  the 
rule  that  foreigners  resident  in  the  country  might  be  required  to 
serve  in  any  local  force  raised  for  defending  life  and  property 
against  the  enemies  of  society,  but  could  not  be  compelled  to 
serve  in  the  army  or  militia.     Any  State  might  without  offence 
declare  that  it  would  insist  upon  the  application  of  this  rule  to 
its  subjects  domiciled  abroad.     There  are,  in  fact,  a  considerable 
number  of  treaties  in  existence  whereby  the  contracting  Powers 
provide  that  their  subjects  domiciled  in  each  other's  territory 
shall  not  be  called  upon  for  war  services  "  (p.  201).     The  position 
assumed   by  the   Transvaal  Government  with  regard   to   com- 
mandeering seems  to  have  been  a  perfectly  correct  and  reasonable 
one.     They  granted  exemption  to  foreign  residents  where  treaty 
provisions  to  that  effect  existed  ;  and  when  Sir  H.  Loch  proposed 
a  similar  agreement  on  behalf  of  British  subjects,  he  was  met  by 
President  Kruger,  as  he  himself  explained  to  the  House  of  Lords 
only  the  other  day,  with  a  frank  and  ready  assent  to  his  proposal. 
We  take  the  opportunity  of  referring  to  this  matter,  as,  in  these 
times,  when  it  may  be  possible  to  remove  prejudices  and  mis- 
understandings by  a  simple  explanation  of  plain  facts  or  legal 
principles,  it  seems  a  pity  that  such  explanation  should  not  be 
supplied. 

Among  other  questions  connected  Avith  international  law  which 
of  late  have  been  the  subject  of  much  discussion,  is  that  of  what 
is  called  the  Monroe  Doctrine,  and  the  manner  in  which  it 
was  applied,  in  President  Cleveland's  message  to  Congress,  to  a 
boundary  dispute  betAveen  Venezuela  and  British  Guiana.  If, 
under  cover  of  such  a  dispute.  Great  Britain  was  really  contem- 
plating an  encroachment  on  the  territory  of  an  American  Re- 
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public,  there  might  be  some  justification,  in  the  terms  in  which 
this  doctrine  has  been  habitually  laid  down,  for  the  President's 
attitude,  however  remote  from  its  original  scope  and  intention ; 
and  the  appointment  of  an  American  Commission,  in  order  to 
ascertain  the  true  facts,  could  not  be  regarded  as  in  itself  an 
unfriendly  proceeding.  Should,  however,  that  Commission 
report  unfavourably  to  the  English  claims,  and  treat  them  as 
infringing  the  principles  laid  down  by  President  Monroe  and  his 
successors,  and  should  such  report  be  adopted  by  the  Government 
of  the  United  States,  it  would  still  be  open  to  Great  Britain  to 
maintain  the  position  that  this  "  doctrine  "  forms  no  portion  of 
international  law,  and  is  simply  an  expression  of  the  policy  of  a 
particular  State.  There  is  happily  little  reason  to  fear  that  a 
modus  fivendi,  avoiding  the  necessity  of  extreme  assertions  on 
either  side,  will  not  ultimately  be  attained ;  but  it  may  be  here 
remarked  that  there  seems  of  late  to  have  grown  up,  Avith  remark- 
able rapidity,  a  sort  of  English  counterpart  of  the  American 
doctrine  in  the  stress  which  has  been  laid  on  the  predominant 
rights  of  Great  Britain  in  South  Africa  by  virtue  of  her  position 
as  a  "paramount  Power."  The  theory  of  "paramount  Powers," 
as  recently  developed,  does  not  appear  to  find  a  place  in  any  of 
the  recognised  sources  of  the  law  of  nations ;  but  of  its  counter- 
part, in  the  American  doctrine,  we  may  refer  to  a  clear  exposition 
contained  in  a  report  of  Mr.  Secretary  Fish  to  President  Grant, 
quoted  by  Dr.  Lawrence.  "The  United  States,"  says  Mr.  Fish, 
"by  the  priority  of  their  independence,  by  the  stability  of  their 
institutions,  by  the  regard  of  their  people  for  the  forms  of  law, 
by  their  resources  as  a  government,  by  their  naval  power,  by 
their  commercial  enterprise,  by  the  attractions  which  they  olfer 
to  European  immigration,  by  the  prodigious  internal  development 
of  their  resources  and  wealth,  and  by  the  intellectual  life  of  their 
population,  occupy  of  necessity  a  prominent  position  on  this  con- 
tinent, which  they  neither  can  nor  should  abdicate,  which  entitles 
them  to  a  leading  voice,  and  which  imposes  on  them  duties  of 
right  and  of  honour  regarding  American  questions,  whether  those 
questions  affect  emancipated  colonies  or  colonies  still  subject  to 
European  dominion"  (p.  251).  The  sentiments  expressed  by 
Mr.  Fish  in  1870  were  reiterated  by  Mr.  Olney  in  1895;  but 
Dr.  Lawrence  very  properly  takes  exception  to  the  last  clause, 
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and  points  out  that  the  Government  of  Washington  has  no  right, 
either  moral  or  legal,  to  meddle  with  the  domestic  affairs  of  the 
Colonies  of  other  Powers — such  as  Canada  or  Cuba — in  the  new 
world  beyond  the  Atlantic.  The  pretensions  of  Great  Britain  in 
South  Africa  may  be  regarded  as  of  an  analogous  character  and 
as  subject  to  a  similar  qualification.  In  any  event,  they  are  pre- 
tensions which  must  be  based,  not  on  international  law,  but  on 
the  policy  of  the  State  by  which  they  are  advanced,  and  on  its 
possessing  both  the  will  and  the  power  to  maintain  them  in 
whatever  circumstances  and  from  whatever  quarter  they  may  be 
challenged. 

In  discussing  the  "subjects  of  International  Law,"  Dr.  Law- 
rence has  something  to  say  about  corporations  in  general  and 
about  chartered  companies  in  particular.  Of  these  latter  he  has 
taken  the  British  South  Africa  Company,  "  probably  the  strongest 
and  most  important  of  them  all,"  as  "being  typical  of  its  class," 
and  proceeds  to  give  a  rather  detailed  account  of  its  constitution, 
powers  and  duties,  and  its  character  and  status,  both  international 
and  territorial  (pp.  80-82).  His  conclusion  is  that  such  corpora- 
tions "  are  altogether  abnormal ;  and  in  all  probability  many 
complications  are  destined  in  future  to  arise  from  the  peculiar 
conditions  of  their  existence."  On  a  later  page  he  reverts  to  the 
subject  in  a  striking  passage  which,  if  we  recollect  aright,  was 
cited  last  February  by  Sir  W.  Harcourt  in  the  debate  on  the 
Address.  It  would  be  inadvisable  in  these  pages,  even  if  space 
permitted,  to  dilate  on  topics  which  at  the  present  moment  are 
acutely  controversial,  but,  bearing  in  mind  that  the  treatise  now 
before  us  was  completed  in  the  earlier  half  of  last  year — the 
preface  is  dated  July  1895 — and  before  the  shrewdest  of  political 
seers — say  Mr.  Fairfield  himself — could  have  anticipated  the  com- 
plications which  were  to  mark  its  close,  a  transcription  in  cxtenst, 
and  without  comment,  of  the  paragraph  in  question,  may  perhaps 
form  an  interesting  conclusion  to  our  notice  of  an  interesting  and 
valuable  work : — 

Great  Britain  and  Germany  (Dr.  Lawrence  writes)  have  adopted  the  policy 
of  allowing  chartered  companies  to  do  pioneer  work  in  territories  which  tliey 
have  not  taken  by  occupation,  but  which  have  been  included  in  their  spheres 
of  influence.  Often  the  chartered  company  began  its  work  before  the  diplo- 
matists stepped  in  to  delimit  the  territories  reserved  for  their  respective 
countries.     We  have  already  endeavoured  to  iix  the  position  of  these  com- 
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panies  in  international  law.  It  will  be  sufficient  to  add  here  that  the  control 
exercised  over  them  by  the  mother  country  can  hardly  be  very  great  or  very 
continuous  ;  and  that  in  her  effort  to  escape  responsibility  by  throwing  it 
upon  the  shoulders  of  an  association,  she  may  often  involve  herself  in  trans- 
actions more  dubious  in  character  and  more  burdensome  in  execution  than 
would  have  been  possible  had  her  control  been  direct.  For  instance,  when  in 
1889  the  natives  of  the  German  sphere  of  influence  in  East  Africa  rose  and 
attacked  the  stations  of  the  German  East  Africa  Company,  the  Imperial 
Government  sent  ships  and  men  to  assist  in  putting  down  the  outbreak.  It 
would  have  been  impossible  for  it  to  have  looked  calmly  on,  while  its  subjects 
were  being  slaughtered  by  the  natives  ;  yet,  had  the  administration  of  the 
district  been  in  its  own  hands,  it  should  probably  have  avoided  the  high- 
handed measures  on  the  part  of  the  Company's  agents  which  were  largely 
responsible  for  the  rising.  The  recent  history  of  the  native  kingdom  of 
Uganda,  in  British  East  Africa,  is  another  case  in  point.  Under  the  regime 
of  the  British  East  Africa  Company,  passions,  political  and  religious,  seem  to 
have  been  aroused,  which  it  proved  entirely  unable  to  restrain.  The  British 
Government  has  been  obliged  to  send  agents  of  its  own  into  the  country,  and 
assume  a  large  control  over  its  affairs  in  order  to  restore  peace,  and  in  April 
1894  it  resolved  to  establish  a  protectorate.  Responsibilities  it  did  not  seek, 
but  wished  to  avoid,  have  been  thrust  upon  it.  Its  hands  have  been  forced, 
and  forced  in  consequence  of  the  very  device  which  was  to  extend  the  trade 
and  influence  of  England  without  involving  it  in  State  efforts  and  State  obliga- 
tions. It  is  impossible  for  a  government  to  grant  to  associations  of  its  subjects 
powers  which  are  hardly  distinguishable  from  those  of  sovereignty  without 
sooner  or  later  becoming  involved  in  their  proceedings,  as  in  1893  the  British 
Government  became  involved,  much  against  its  will,  in  the  war  waged  by 
the  British  South  Africa  Company  against  the  Matabele  and  their  chief, 
Lobengula.  There  is  doubtless  much  fascination  in  the  idea  of  opening  up 
new  territories  to  the  commercial  and  political  influence  of  a  country,  and  at 
the  same  time  adding  nothing  to  its  financial  burdens  or  international 
obligations.  But  experience  shows  that  the  glamour  soon  wears  off,  and  the 
State  which  seeks  to  obtain  power  without  responsibility  obtains  instead 
responsibility  without  power  (pp.  166,  167). 
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"  A  CENTURY  and  a  half  ago  there  was  published  by  '  A  Gentleman 
of  the  Temple '  what  Mr.  H.  B.  Wheatley,  in  his  book  on  the 
formation  of  libraries,  describes  as  'a  useful  little  volume.'  It 
was  entitled  A  Critical  and  Historical  Account  of  all  the  Celebrated 
Libraries  in  Foreign  Countries,  as  ivell  Ancient  as  Modern.  In  the 
course  of  this  account  the  writer  observes  that  '  as  the  condition 
and  abilities  of  such  as  would  form  libraries  are  to  be  distin- 
guished, so  regard  must  likewise  be  had  to  places,  for  it  is  very 
difficult  to  procure,  or  collect,  books  in  some  countries  without 
incredible  expense  ;  a  design  of  that  kind  would  be  impracticable 
in  America,  Africa  and  some  parts  of  Asia.' 

"  At  the  present  day  there  is  no  part  of  the  world  in  Avhich  the 
Public  Library  system  has  been  so  largely  and  intelligently 
developed,  and  so  liberally  supported,  both  from  the  public  purse 
and  by  private  munificence,  as  in  certain  portions  of  the  United 
States  of  America ;  and  even  in  the  benighted  continent  of  Africa, 
in  those  temperate  regions  of  the  South  where  Europeans  have 
made  their  home,  the  design  which  once  seemed  so  impracticable 
has  been  carried  out  with  no  small  measure  of  success. 

"  Before  proceeding  to  the  immediate  subject  of  this  introduc- 
tion, I  may  perhaps  be  permitted  to  say  a  few  words  with  regard 
to  the  characteristics  of  the  Public  Library  system  in  the  Cape 
Colony.  I  am  the  more  tempted  to  do  so  since  Mr.  Greenwood, 
in  his  work  on  Public  Libraries,  which  has  now  appeared  in  a 
third  and  decidedly  improved  edition,  while  giving  some  account 
of  the  working  of  these  institutions  in  'America  and  Canada,' 
and  in  Australasia,  continues  to  wholly  ignore  South  Africa.  The 
library  statistics  of  the  Cape  Colony  are  annually  published  in  a 
*   The  Library,  January  1897. 
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very  convenient  return,  which  is  easily  procurable ;  but  Mr. 
Greenwood's  impressions  with  regard  to  Africa  are  apparently 
identical  with  those  entertained  by  '  A  Gentleman  of  the  Temple  ' 
a  century  and  a  half  ago.  I  have  said  that  the  new  edition  of 
Mr.  Greenwood's  book  is  distinctly  an  improvement  on  its  pre- 
decessors ;  but  it  still  remains  regrettable  that  this  work,  useful 
as  in  some  respects  it  is,  should  have  covered  ground  which 
ought  before  now  to  have  been  occupied  by  the  pen  of  some 
writer  able  to  combine  with  the  qualifications  of  an  enthusiast 
those  of  an  expert. 

"Mr.  Greenwood  tells  us  that  in  1879  the  number  of  Public 
Libraries  established  (presumably  in  the  United  Kingdom),  under 
the  Act  of  1850,  was  only  87;  in  1886  there  were  133;  in  the 
middle  of  last  year,  when  his  last  edition  was  issued,  a  remark- 
able increase  was  shown,  the  Act  having  been  adopted  by  208 
districts ;  and  this  extension  of  the  movement  has  since  then 
made  further  progress,  especially  in  some  of  the  metropolitan 
and  suburban  districts.  The  official  figures  are  not  quite  so 
favourable  as  those  of  Mr.  Greenwood.  I  have  before  me  a  return 
presented  to  Parliament,  on  the  motion  of  Mr.  Leng,^  in  November 
last,  showing,  with  many  useful  particulars,  the  names  of  all  places 
in  Great  Britain  and  Ireland  in  which  the  Public  Libraries  Acts 
had  been  adopted.  From  this  return  I  find  that  the  number  of 
places  in  which,  under  either  the  general  Acts  or  analogous  local 
provisions.  Libraries  had  been  actually  opened,  at  the  most  recent 
date  for  which  statistics  were  obtainable,  was — in  England,  142  : 
in  Scotland,  13;  in  Wales,  8;  and  in  Ireland,  6 — total,  169. 

"  Turning  from  the  English  return  to  that  presented  to  both 
Houses  of  Parliament  during  the  last  Session  of  the  Cape  Legis- 
lature, I  find  that  the  number  of  Public  Libraries  in  the  Cape 
Colony  in  1889  Avas  64,  exclusive  of  one  which  was  closed  in  the 
course  of  that  year  '  on  account  of  exodus  of  inhabitants  to  the 
Transvaal.'  Considering  that  at  the  Cape  there  is  no  general 
Library  Act,  that  municipal  corporations  are  for  the  most  part 
poor,  and  handicapped  by  the  limited  means  at  their  disposal  in 
carrying  out  the  primary  objects  of  their  existence,  that  in  the 
Colony  there  are,  or  until  recently  have  been,  very  few  men  of 

1  Now  Sir  John  Leng.  The  statistics  quoted  above  are  obsolete,  but  they  may 
still  serve  to  mark  au  etape. 
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great  wealth,  and  that  of  what  private  opulence  there  is  but  little 
has  hitherto  been  attracted  towards  the  endowment  or  support  of 
public  institutions,  the  fact  that  at  the  Cape  there  should  exist 
no  less  than  64  Public  Libraries,  as  against  169  in  the  whole  of 
the  United  Kingdom,  suggests  a  comparison  of  which  the  Colony- 
need  have  no  reason  to  feel  ashamed. 

"The  oldest  Library  in  the  Colony  is  that  at  Cape  Town, 
established  in  1818,  and,  as  it  now  seems,  somewhat  magnilo- 
quently  described  as  '  The  South  African  Public  Library  of  the 
Colony  of  the  Cape  of  Good  Hope.'  It  is  not  only  the  oldest,  but 
by  far  the  largest  Library  in  the  Colony,  containing  as  it  did  at 
the  date  of  the  last  return  47,906  volumes,  which  figure  I  believe 
includes  the  invaluable  collection  of  books  and  manuscripts  pre- 
sented to  the  Library  by  Sir  George  Grey,  a  former  Governor  of 
the  Colony,  who  has  more  recently  enriched,  by  a  similar  munifi- 
cence, the  Public  Library  of  Auckland  in  New  Zealand.  When 
the  South  African  Library  was  created  it  was  directed,  by  Govern- 
ment proclamation,  that  'the  funds  for  its  support  should  be 
derived  from  a  certain  charge  upon  every  cask  of  wine  passing 
through  the  market  of  Cape  Town,'  the  wine  trade  then  being 
the  principal  source  of  wealth  to  the  inhabitants,  and  the  staple 
export  of  the  Colony.  This  peculiar  species  of  octroi  lasted  till 
1828,  since  which  year  the  revenue  of  the  Library  has  been  mainly 
derived  from  local  subscriptions,  supplemented  by  a  Parliamentary 
grant — perhaps  it  should  rather  be  said,  from  a  Parliamentary 
grant,  supplemented  by  local  subscriptions.  It  may  be  worth 
noting,  in  view  of  the  observations  made  in  1739  in  his  'useful 
little  volume'  by  the  'Gentleman  of  the  Temple,'  that  the 
nucleus  of  the  Cape  Town  Library  consisted  of  a  considerable 
number  of  volumes,  called  the  'Dessinian  Collection,'  which  were 
bequeathed  by  one  Joachim  Dessin,  '  to  serve  as  a  foundation  of 
a  Public  Library  for  the  advantage  of  the  community,'  so  far 
back  as  the  year  1761. 

"  There  is  scarcely  a  town  at  the  Cape  which  has  not  now  its 
Public  Library  ;  they  exist  in  many  places  which  in  England 
would  be  regarded  as  petty  villages.  This  fact  is  the  more 
remarkable,  because  in  the  country  districts,  and  especially  in  the 
Western  Province,  the  bulk  of  the  population  are  of  Dutch  origin, 
speak  and  read  only  the  minimum  of  English,  if  any,  which  they 
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may  find  necessary  for  social  or  business  purj^oses,  and  possess 
little  taste  for  literature.  Of  course,  in  such  places  the  Libraries 
(as  is  also  the  case  in  many  districts  in  England)  are  on  a  very 
small  scale,  and  the  collections  of  books  often  of  no  great  value  ; 
but  it  would  be  a  grave  mistake  to  measure  the  beneficial  influence 
exercised  by  such  institutions,  small  and  struggling  as  they  may 
be,  by  the  intrinsic  value  of  the  volumes  on  their  shelves.  The 
system  which  has  been  adopted  in  such  places  is  that,  under 
certain  regulations  promulgated  in  1874,  the  Colonial  Government 
makes  an  annual  grant,  not  exceeding  £100,  on  the  principle  of 
'  Pound  for  Pound '  with  the  amount  raised  in  the  locality  itself. 
This  amount  is  raised  in  the  form  of  subscriptions,  entitling  the 
contributors  to  certain  privileges — otherwise  no  one  would  sub- 
scribe— but  subject  to  the  express  condition,  prescribed  by  the 
Government  Regulations,  that,  whenever  the  Library  is  open,  its 
contents  shall  be  equally  accessible  to  all  members  of  the  public, 
whether  subscribers  or  not.  I  find  that  over  half  the  Libraries 
now  existing  in  the  Colony  have  been  established  since  these 
Regulations  were  issued  in  1874.  Besides  the  South  African 
Library,  a  few  others,  on  account  of  their  exceptional  importance, 
receive  special  Parliamentary  grants,  varying  from  £350  to  £200. 
The  principal  among  these  are  those  at  Grahamstown,  Kimberley, 
King  AYilliam's  Town  and  Port  Elizabeth,  all  of  which  contain 
collections  of  books  exceeding  10,000  volumes.  Other  Libraries 
containing  collections  exceeding  5000  volumes  are  those  at  the 
Mission  Institution  at  Lovedale,  at  Queen's  Town  and  at  GraafF- 
Reinet." 

The  above  passages  are  transcribed  from  the  Introduction 
to  a  catalogue  of  the  Kimberley  Public  Library,  compiled  by  the 
present  writer,  and  published  some  five  years  ago.  Some  one 
has  observed  that  any  individual  who  prides  himself  on  accuracy, 
and  seeks  to  chasten  that  pride,  can  find  no  better  antidote,  no 
more  effective  instrument  of  discipline,  than  the  preparation  of  a 
catalogue  of  books.  In  this  instance  the  compiler  could  not 
assert  even  such  pretension  to  infallibility  as,  according  to  the 
late  Master  of  Trinity,  may  be  based  on  the  title  of  extreme 
youth  ;  had  he  done  so,  the  discovery  of  the  many  defects  and 
shortcomings  of  his  work,  to  Avhich,  as  Chairman  of  the  Library 
Committee,  he  had  devoted  a  good  deal  of  his  leisure  for  some 
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years,  and  which,  in  the  treatment  of  subsequent  accessions,  and 
with  the  possibility  in  view,  at  some  future  date,  of  a  demand 
for  another  edition,  he  has  endeavoured  to  continue  and  improve, 
would  have  been  sufficient  to  effectually  eradicate  any  such  fond 
illusion.  The  Editor  of  The  Library,  however,  to  whom  a  copy 
was  sent  for  review — and  reviewed  it  was  with  much  benevolence 
— -invited  me  either  to  use  this  Introduction  as  the  basis  for 
an  article  on  the  history  and  working  of  Public  Libraries  in  South 
Africa,  or  to  permit  the  adaptation  of  such  portions  of  it  as  might 
seem  serviceable  for  the  purpose.  With  innate  indolence,  I 
availed  myself  of  the  less  onerous  alternative ;  but  having  been 
again  asked  for  a  direct  contribution  on  the  subject,  I  feel  that, 
like  Mrs.  Dombey,  I  ought  to  "make  an  effort"  to  respond  to 
the  editor's  maieutic  art.  The  passages  quoted  may,  perhaps, 
still  serve  as  a  sort  of  text,  or  preliminary  sketch,  which,  with 
some  qualifications  and  additions,  may  suffice  to  give  the  readers 
of  The  Library  &^  much  information  as  they  are  likely  to  desire  with 
regard  to  the  present  position  and  salient  characteristics  of  Public 
Library  work  in  the  southern  portion  of  the  Dark  Continent. 

The  remainder  of  the  above  -  mentioned  Introduction  is 
chiefly  occupied  with  a  short  history  of  the  Kimberley  Library 
— which  was  established  fourteen  years  ago,  and  of  which  I  have 
had  the  honour  to  be  Chairman  for  the  last  thirteen  *  years — and 
an  explanation  and  discussion  of  the  rules  and  methods  of 
cataloguing  adopted  by  the  compiler.  Perhaps  I  may  be  permitted 
to  add  that  we  are  always  happy  to  exchange  catalogues  with 
similar  institutions ;  if  any  of  the  principal  Libraries  in  the 
United  Kingdom,  with  whom  such  exchange  has  not  yet  been 
made,  should  care  to  effect  one,  application  should  be  made  to 
Messrs.  H.  Sotheran,  at  whose  place  of  business  in  the  Strand 
some  copies  of  our  catalogue  have  been  deposited  for  th;it  purpose. 
As  already  stated,  the  observations  quoted  above  now  naturally 
require  some  qualification  and  correction.  The  worthy  Mr. 
Greenwood,  for  instance,  in  the  same  year,  1891,  published  a 
fourth  and  enlarged  edition  of  his  work,  containing  some  600 
pages,  of  which  less  than  two  are  devoted  to  South  Africa.  "  The 
Public  Libraries,"  we  read,  "at  {sic)  Natal  and  Cape  Town 
represent  the  best  part  of  the  work  now  being  carried  on  in  South 
*  [Now  si.\teen  :  eheu  fwjacesl'] 
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Africa.  .  ,  .  Things  move  slowly  in  South  Africa,  except  where 
it  is  a  case  of  money-making,  pure  and  simple.  The  Dutch  and 
the  coloured  sections  have  to  be  taken  into  account,  and  there  is 
no  denying  the  fact  that  the  Dutch  phlegm  has  affected  the 
Anglo-Saxon  community."  Such  are  the  main  points  in  Mr. 
Greenwood's  contribution  to  the  treatment  of  the  subject,  which 
can  scarcely  l^e  described  as  either  exhaustive  or  profound.  Mr. 
Greenwood  may,  perhaps,  be  surprised  to  learn  that  Natal  is  not 
a  town,  but  a  Colony  of  the  first  class,  with  the  privileges  of 
responsible  government,  some  millions  of  public  debt,  and  every- 
thing handsome  about  it ;  and  that,  on  the  other  hand,  there  is 
only  one  town  in  Natal,  the  port  of  Durban,  which  can  boast  of 
a  Public  Library  of  even  the  second  rank.  He  may  also  permit 
me  to  assure  him  that,  to  the  best  of  my  belief,  Library  com- 
mittees in  no  part  of  South  Africa  have  found  themselves  seriously 
embarrassed  by  the  necessity  of  "  taking  into  account "  the  tastes 
and  exigencies  of  "the  coloured  sections."  It  may,  however, 
be  added  that  the  Library  at  Lovedale,  which  is  to  a  large  extent 
a  native  training  college,  under  the  able  management  of  Dr. 
Stewart,  is  one  of  the  most  creditable  and  interesting  institutions 
of  the  kind  which  can  be  found  at  the  Cape. 

The  fact,  however,  as  stated  above,  that  "  in  the  country 
districts,  and  especially  in  the  Western  Province,  the  bulk  of  the 
population  are  of  Dutch  origin,  speak  and  read  only  the  minimum 
of  English,  if  any,  which  they  may  find  necessary  for  social  or 
business  purposes,  and  possess  little  taste  for  literature,"  is  not 
without  its  importance.  In  Mr.  Greenwood's  elegant  phrase, 
"  there  is  no  denying  the  fact "  that  there  is  a  good  deal  of  "  Dutch 
phlegm  "  in  the  composition  of  the  Boer  of  the  old  school.  In 
many  cases  he  would  probably  be  inclined  to  adapt  the  dilemma 
of  the  Caliph  Omar,  and  to  hold  that  books,  so  far  as  they  agree 
with  the  Bi1)le,  are  superfluous,  and  when  they  differ  from  it  per- 
nicious ;  in  neither  alternative  would  he  see  the  advantage  of 
devoting  any  of  his  scanty  store  of  hard-earned  cash  to  their 
acquisition.  On  patriotic  grounds  he  may  sometimes  go  so  far 
in  the  way  of  supporting  the  local  "  Krant,"  written  in  the  Cape 
patois,  as  to  allow  his  name  to  be  placed  on  the  list  of  sub- 
scribers— which,  the  publisher  is  wont  to  complain,  is  not  exactly 
the  same  thing  as  paying  his  subscription.     Not  long  ago,  I  was 
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trying  a  case  on  circuit,  in  which  one  Dutch  paper  sued  an 
"  esteemed  contemporary "  for  libel ;  but  the  only  damage 
proved  was  that  a  few  farmers  had  stopped  their  subscriptions, 
all  of  which  turned  out  to  be  hopelessly  in  arrear.  "  An  old 
farmer,"  I  read  the  other  day  in  a  local  paper,  "  recently  went 
to  the  office  of  the  Cradock  Afrikaner  and  discontinued  his 
subscription,  saying  he  was  too  old  to  concern  himself  with 
worldly  affairs  and  had  already  ordered  his  coffin."  In  these 
circumstances,  it  is  really  remarkable  that  the  Library  move- 
ment should  have  flourished  and  ramified  to  the  actual  extent  in 
the  country  towns  at  the  Cape.  During  the  last  few  years  the 
progress  has  been  surprising.  When  I  wrote  my  Intro- 
duction the  number  of  Public  Libraries  in  the  Cape  Colony 
was  64 ;  during  the  last  six  years  I  find,  from  the  latest  Parlia- 
mentary return,  that  the  total  has  increased  to  96,  or  by  just 
50  per  cent.  Meanwhile,  the  number  of  volumes  in  the  five 
principal  Libraries  mentioned  above  has  increased  from  100,903 
to  131,543;  the  actual  figures  being  now  as  folloAvs  : — Cape 
Town,  56,916;  Port  Elizabeth,  27,073;  Kimberley,  18,886; 
King  William's  Town,  14,851  ;  Grahamstown,  13,817.  Con- 
siderable and  gratifying  as  during  the  same  period  has  been  the 
extension  of  the  system  in  England,  I  doubt  whether  a  greater 
ratio  of  progress  could  be  shown.  It  should,  moreover,  be 
remembered  that  unfortunately  we  have  no  jMr.  Passmore 
Edwards — not  even  a  Mr.  Carnegie — at  the  Cape.  We  can, 
indeed,  point  with  pride  to  the  existence  of  a  few  local  million- 
aires; but  at  present  they  seem  to  be  all  engrossed,  a  qui  mieux 
rnieux,  in  the  erection  of  palaces  in  Park  Lane. 

Such  measure  of  success  as  has  been  attained  must  be  partly 
ascribed  to  the  influence  of  what  Matthew  Arnold  would  have 
called  the  "  remnant " — representatives  of  whom  are  to  be  found 
in  almost  every  colonial  district,  just  as  Arnold  found  them 
in  the  States — partly  to  the  fostering  influence  of  State  aid, 
principally,  perhaps,  to  the  general  spread  of  education.  Educa- 
tion at  the  Cape  is  not  yet  compulsory ;  "  the  coloured  sections 
have  to  be  taken  into  account " ;  but  the  Department,  under  the 
control  of  a  prudent  and  energetic  Scotchman,  casts  its  net  very 
wide,  with  on  the  whole  conspicuous  success.  The  vehicles  of 
study  are  mainly  English  text-books ;  and  the  }-ounger  genera- 
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tion,  whether  Dutch  or  English  in  origin,  on  leaving  school  or 
college,  have  acquired  a  taste  for  English  literature.  "  La 
langue  anglaise,"  says  M.  Blouet  in  a  recent  work,  "fait  tant  de 
progres  que,  dans  la  bibliotheque  populaire  de  Burghersdorp, 
I'une  des  villes  les  plus  hollandaises  du  Cap,  j'ai  trouve  deux 
mille  volumes  anglais  et  environ  quarante  livres  hollandais." 
{La  Maison  John  Bull  et  Cie,  par  Max  O'Rell,  p.  298.)  In  another 
country  town,  where  the  leading  spirit  is  a  prominent  member  of 
the  Afrikander  Bond,  an  interesting  experiment  has  been  tried. 
I  usually  endeavour,  when  travelling  on  circuit,  to  inspect  the 
local  Library — which  is  often  a  pleasure — as  Avell  as  the  local 
gaol,  which  is  always  a  duty.  At  the  place  in  question,  I  was 
invited  by  the  gentleman  to  whom  I  have  referred,  who  hap- 
pened to  be  the  District  Sheriff,  to  visit  two  Public  Libraries, 
one  English,  and  one  Dutch,  each  housed  in  a  wing  of  the  Town 
Hall.  In  both  there  was  a  fair  collection  of  books ;  but  I 
observe,  from  the  latest  Parliamentary  return,  that  in  this,  a 
thoroughly  Dutch  district,  the  average  monthly  circulation  of 
books  was,  in  the  English  Library,  230,  in  the  Dutch,  7.  The 
annual  subscriptions  to  the  former  amounted  to  £39,  to  the 
latter,  £8.  The  average  daily  attendance  was,  at  the  former, 
20 ;  at  the  latter,  7iil.  It  is  not  difficult  to  predict  the  upshot ; 
ceci  tuera  cela} 

It  would  naturally  be  expected  that,  as  in  other  matters,  so 
with  regard  to  the  Library  movement,  the  Dutch  language  and 
literature  would  receive  special  recognition  and  patronage  in  the 
two  Dutch  Republics.  It  must,  however,  be  borne  in  mind  that, 
while  but  few  books  have  been  published  in  the  Colonial  patois, 
the  High  Dutch  of  the  Netherlands  is  almost  as  unfamiliar  as 
English  to  the  ordinary  country  Boer,  who  would  probably  find 
Hildebrand  nearly  as  perplexing  as  Thackeray.  I  have  little 
information  as  to  Libraries  in  the  Orange  Free  State ;  but  I  believe 
that  at  the  capital,  Bloemfontein,  there  is  a  respectable  institution 
of  the  kind.  At  Pretoria,  the  capital  of  the  South  African 
Republic,  there  is  a  "State  Library."  The  Catalogus  van  de 
Staatsbibliotheek  der  Zuid-Afrikaansche  Eepubliek,  published  in  1894, 

^  The  pronouns  in  this  case  should  of  course  be  inverted.  Since  writing  the 
above,  I  have  again  visited  the  district  in  question.  I  learn  that,  while  the 
English  Library  continues  to  flourish,  the  Dutch  Library  has  for  some  time 
been  closed  ;  cela  a  tue  ceci. 
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contains  a  fair  assortment  of  general  literature,  largely  in  Dutch, 
and  including  a  considerable  number  of  books  presented  by  the 
Society  of  Dutch  Litei\ature  at  Leyden.  The  State  Library  also 
comjirises  the  contents  of  a  former  Public  Library,  which  has 
contributed  to  its  shelves  some  2300  English  works,  formerly 
acquired  by  the  subscriptions  of  residents  at  Pretoria.  At 
Johannesburg,  the  great  mining  centre,  little  has  been  done  in 
the  past — Johannesburg,  in  fact,  unlike  the  feminine  creations 
of  the  modern  playwright,  scarcely  has  a  past — but  a  good  deal 
may  be  expected  in  the  not  distant  future.  Non  res  sed  spes. 
As  I  observed  in  a  later  passage  of  my  Introduction,  "it  is  a 
common  experience  that  literary  and  intellectual  interests  are 
plants  of  slow  growth  in  mining  centres.  The  raw  material 
and  heterogeneous  elements  of  which  a  '  rush '  of  diggers  is 
composed,  in  one  of  the  Western  States  of  America,  have  little 
in  common  with  the  academic  spirit  of  Massachusetts.  The 
men  who  gathered  together  at  '  the  dry  diggings '  from  all 
quarters  of  the  world,  when  diamonds  were  discovered  on  the 
farm  of  Bultfontein,  and  at  the  '  new  rush '  or  '  Colesberg 
Kopje,'  afterwards  to  become  famous  as  the  town  of  Kimberley, 
were  of  a  type  very  different  from  the  leisured  students  of  Mr. 
Dessin's  books  or  Sir  George  Grey's  collection  in  the  metropolis 
of  the  Colony."  The  experience  of  the  early  days  of  Johannes- 
burg has  not  been  dissimilar  to  that  of  Kimberley.  As  the 
sagacious  Greenwood  puts  it,  "  things  move  slowly  in  South 
Africa,  except  where  it  is  a  case  of  money -making  pure  and 
simple."  But  Mr.  Greenwood  should  really  endeavour  to  possess 
his  soul  in  patience.  Is  he  sure  that  they  move  so  much  more 
rapidly  elsewhere  ?  Johannesburg  is  a  sort  of  infant  prodigy,  a 
mere  child  of  ten ;  and  within  the  last  year  or  two  a  large  fund 
— I  believe  about  £10,000 — has  been  raised  by  local  contribu- 
tions— at  Kimberley  Ave  were  content  with  £6000 — an  excellent 
site  has  been  secured,  and  preliminary  arrangements  made  for 
the  establishment  of  a  Public  Library,  which,  if  liberally  main- 
tained and  judiciously  managed,  may  in  time  become  an  institu- 
tion in  every  respect  worthy  of  the  wealth  and  enterprise  of  the 
South  African  Chicago.* 

*  [Since  this  was  ^\TitteIl,  the  new  Library  at  Johannesburg  has  been  opened 
and  Kimberley  has  raised  another  £4000  for  an  extension.] 
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It  would,  moreover,  be  a  mistake  to  infer  that  English  and 
Dutch  are  the  only  languages  for  which  provision  has  to  be  made 
in  the  Libraries  of  South  Africa.  At  Port  Elizabeth,  in  particular, 
the  principal  port  and  commercial  centre,  many  of  the  most 
respected  and  influential  citizens  are  of  German  origin.  The 
section  of  German  literature,  in  which  the  librarian  is  an  expert, 
has  always  been  well  maintained,  and  about  1400  works  in  that 
language  were  last  year  in  circulation.  At  Kimberley,  where 
the  people  like  to  describe  themselves  as  "  a  cosmopolitan  com- 
munity," there  has  always  been  a  considerable  foreign  element 
among  those  connected  with  diamond  dealing  and  the  mining 
industry.  The  Library  contains  about  2000  volumes  in  French, 
German  and  Italian ;  and  to  these  there  has  recently  been 
added  a  good  selection  of  the  best  modern  Dutch  works.  "  Max 
O'Rell,"  in  his  description  of  his  tour  through  the  British  Colonies, 
I  think  mentions  only  two  Public  Libraries,  both  in  South 
Africa.  His  reference  to  that  at  Burghersdorp  has  been  already 
quoted ;  of  Kimberley  he  says,  "  avant  d'aller  aux  mines,  et 
pour  vous  montrer  que  Kimberley  n'est  pas  un  camp  d'aventurier, 
mais  une  ville  habitee  par  des  gens  intelligents,  qui  lisent  et 
s'instruisent,  je  dois  faire  mention  de  la  Bibliotheque  publique, 
une  des  plus  considerables  et  des  mieux  fournies  que  j'ai  vues  aux 
Colonies  et  qui  possede  environ  quinze  cents  volumes  fran9ais, 
representant  ce  que  notre  litterature  a  de  meilleur,  depuis  les 
poesies  de  Malherbe  jusqu'aux  romans  de  M.  Alphonse  Daudet." 

There  is  a  hackneyed  story  of  a  certain  work  on  the  geographi- 
cal distribution  of  snakes  and  of  the  brevity — justifiable  in  the 
circumstances — of  the  chapter  relative  to  Iceland.  At  this  stage 
of  the  present  article,  to  interpolate  an  assertion  that  "there  are 
no  Public  Libraries  in  South  Africa  "  would  appear  paradoxical, 
but  in  one  sense  would  not  be  inexact.  In  England,  the  Public 
Library,  though  in  many  cases  owing  its  inception  to  the 
stimulus  of  private  generosity,  as  a  rule,  I  understand,  is  sup- 
ported entirely  by  a  special  rate  ;  presumably,  in  the  future — 
since  Lord  Herschell's  ingenuity  convinced  a  majority  of  the 
House  of  Lords  that  a  Public  Library,  belonging  to  the  Corpora- 
tion of  Manchester,  is  "  the  property  of  a  literary  institution," 
and,  as  such,  exempt  from  income  tax — to  this  will  be  added  an 
indirect  and  modest  subsidy  from  the  public  revenue.     At  the 
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Cape,  on  a  suggestion  from  the  present  writer,  an  Act  was 
passed  some  years  ago  exempting  Libraries  from  the  liability  to 
local  rates  ;  but  from  such  rates,  as  a  rule,  they  derive  no  direct 
support,  with  the  exception  of  a  moderate  grant  in  aid,  con- 
tributed out  of  municipal  revenue,  by  the  Corporations  of  Cape 
Town,  Port  Elizabeth  and  Kimberley.  Libraries  in  South 
Africa  are  thus  to  a  great  extent  subscription  Libraries,  assisted, 
on  conditions  already  explained,  by  a  Parliamentary  grant.  At 
Kimberley  the  Committee  have  long  been  of  opinion  that  such 
a  system  is  not  the  best,  is  only,  in  fact,  a  sort  of  temporary 
compromise,  and  have  at  length  succeeded  in  placing  the  institu- 
tion under  their  control  in  a  sufficiently  strong  financial  position 
to  justify  the  offer,  in  consideration  of  a  slight  increase  in  the 
municipal  grant,  of  an  extension  of  the  privilege  of  borrowing 
books,  without  subscription  or  fee,  on  the  same  system  as  at 
home,  to  every  ratepayer.  The  offer  has  not  yet  been  accepted ; 
but  then  we  must  remember  that  "  things  move  slowly  in  South 
Africa,  except  where  it  is  a  case  of  money -making ; "  and  I  am 
not  without  hope  that  some  such  Aus(jleich  will  be  effected  ere 
long.  At  Port  Elizabeth,  also,  I  believe  it  is  in  contemplation 
to  apply  a  recent  handsome  bequest  of  a  wealthy  merchant  to 
some  similar  purpose;  and  at  Durban — "at  Natal" — a  scheme 
for  the  municipalisation  of  the  Library  is  also  on  foot.  It  can 
scarcely  be  doubted  that  such  an  example,  once  set,  would  prove 
sufficiently  successful  to  provoke  imitation,  and  thus  would 
greatly  enlarge  the  scope  of  work  and  sphere  of  usefulness  of 
Public  Libraries  in  this  part  of  the  world. 

And  is  the  work  really  a  useful  one  1  Is  the  object  in  view, 
and  are  the  results  attainable,  worth  the  effort  and  the  toil  ?  To 
such  a  question,  in  the  opinion  of  most  of  the  readers  of  The 
Library,  there  can  probably  be  but  one  answer.  And  yet,  to 
the  labourer  in  this  as  in  other  fields,  there  may  come  periods  of 
discouragement  and  occasions  for  doubt.  The  Library  move- 
ment, like  most  schemes  of  social  amelioration,  began  tentatively 
in  an  atmosphere  of  apathy  and  scepticism ;  it  has  engendered 
much  enthusiasm  in  its  progress ;  perhaps  in  some  quarters  there 
is  now  a  suspicion  that  the  enthusiasm  may  have  been  somewhat 
overdone ;  and  there  are  not  wanting  symptoms  that  a  period 
of  reaction  may  before  long  set  in.      Practical  politics,  it  has 
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been  said,  consist  mainly  in  deciding  which  of  three  unsatisfactory 
courses  is  the  least  unsatisfactory  to  adopt.  There  is  no  Voll- 
Icommenheif,  no  attainment  of  the  ideal,  in  human  things ;  amid 
all  our  aspirations,  surgit  amari  aliqidd ;  we  have  to  be  content 
with  the  broken  arcs  and  cannot  grasp  the  perfect  round.  A 
story  is  told  of  Mr.  Cecil  Rhodes — who  sometimes  exhibits  a 
dislike  of  classical  quotations  scarcely  to  be  expected  from  a  son 
of  Oriel — that  he  was  once  asked,  after  a  stay  at  Sandringham, 
to  write  something  of  the  kind  in  a  visitors'  book.  He  followed 
the  example  of  another  eminent  statesman  and  selected  an  apho- 
rism which  had  already  received  the  meed  of  popular  approbation 
— coelum  non  animum,  etc.  The  readers  in  Public  Libraries  at 
the  Cape  are  of  much  the  same  type  and  calibre  as  those  at 
home,  and  have  much  the  same  tastes.  "  Have  you  got  Mr. 
Barnes  of  New  York  ? "  asked  a  visitor  to  our  Library  of  the 
assistant  behind  the  counter ;  and,  on  being  informed  that  that 
magnum  opus  had  not  yet  been  received,  intimated  a  somewhat 
disparaging  opinion  of  the  institution,  but  kindly  consented,  as  a 
pis  alter,  to  put  up  with  "  Ouida's  last."  Perhaps  the  average 
proportion  of  fiction  in  circulation  is  somewhat  larger  in  South 
African  than  in  English  Libraries.  The  circumstances  of  the 
country  are  such  that  the  class  of  intelligent  operatives  and 
mechanics — among  whom,  as  was  observed  by  Sir  John  Lubbock, 
a  large  proportion  of  the  students  of  solid  literature  may,  for  the 
reasons  he  indicated,  be  expected  to  be  found — is  comparatively 
small.  We  scarcely  see  as  much  as  Lord  Rosebery  would  like  of 
"  the  thumb-mark  of  the  artisan."  We  have  never  had  the 
doubtful  advantage  of  a  "  Labour  Party  "  in  the  Cape  Parlia- 
ment ;  the  competition  of  "  the  coloured  sections " — comme  il 
avaitraison,  ce  cher  Greenwood  ! — "  has  to  be  taken  into  account." 
At  Kimberley,  however,  a  branch  Library  for  the  workmen  in 
the  employ  of  the  De  Beers  Mining  Company  has  been  established, 
and  much  appreciated  ;  but  even  there,  I  fancy,  there  is  a  steady 
inquiry  for  "  Ouida's  last,"  or  the  latest  product  of  the  sprightly 
fancy  of  Miss  Marie  Corelli.  The  climatic  conditions,  too,  and 
the  lassitude  produced  by  the  summer  heat,  may  perhaps  enhance 
the  demand — wholesome  enough  within  reasonable  limits — for 
literature  of  the  lightest  kind.  But  no  one  can  take  an  active 
interest  in  Library  administration,  for  a  prolonged  period,  without 
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recognising  that  the  shield  has  another  side,  and  being  gratified 
by  the  variety  of  the  forms  of  inquiry  and  research  whicli  are 
promoted  and  stimulated  by  the  accessibility  of  a  large  collection 
of  carefully-chosen  books.  There  can  be  no  doubt  that  the 
existence  of  a  good  Reference  Library,  here  as  elsewhere,  is 
abundantly  justified  by  the  extent  to  which  its  contents  are 
consulted  by  systematic  students.  Endeavours,  too,  are  made, 
with  considerable  success,  to  specialise  in  appropriate  directions. 
The  Cape  Town  Library  contains  a  unique  collection  of  works, 
especially  old  books,  relating  to  the  discovery,  occupation, 
geography  and  history  of  South  Africa,  and  at  Kimberley  much 
has  been  done — though  with  increasing  difficulty,  OAving  to  our 
more  limited  resources,  and  the  greatly  enhanced  market  value 
of  such  works — on  similar  lines.  The  collection  of  foreign 
literature  has  already  been  mentioned,  and  the  Library  is  also 
exceptionally  strong,  for  a  colonial  institution,  in  works  on 
bibliography.  A  local  specialit}^  to  which,  in  the  centre  of  the 
diamond  mining  industry,  much  attention  has  naturally  been 
paid,  consists  in  works  on  such  subjects  as  mining  and  mineralogy, 
geology  and  chemistry,  and  the  history,  nature  and  occurrence 
of  gems  and  precious  stones.  Such  works  are  likely  to  prove  of 
much  value  to  the  students  of  the  South  African  School  of  Mines, 
recently  established  in  connection  with  the  Cape  University,  and 
embracing  in  its  programme  a  course  of  training,  theoretical  and 
practical,  both  at  Cape  Town  and  on  the  Diamond  Fields,  from 
which  great  things  are  hoped,  as  afifording  a  new  opening  for  the 
abilities  of  our  colonial  youth. 

There  are  other  topics  on  which  I  should  have  liked  to  add 
a  word  or  two  did  space  permit.  I  have  omitted  all  reference 
to  local  questions  and  problems — such  as  the  organisation  of 
establishments,  the  best  methods  of  acquiring  books  for  colonial 
institutions,  experiences  as  to  binding,  systems  of  cataloguing, 
classification  and  issue — which  would  scarcely  prove  of  any  general 
interest.  I  cannot  help  observing,  however,  that  our  experiences 
in  South  Africa  might  afford  some  useful  hints  to  those  who  hope 
to  see  a  gradual  extension  of  the  Librarj'  system  among  the  smaller 
towns  and  villages  at  home.  Nothing  could  be  more  interesting 
or  instructive,  from  this  point  of  view,  than  the  account,  which 
has  appeared  in  The  Lihro.ri/,  of  Lady  Yerney's  excellent  work  at 
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Middle  Claydon,  a  typical  ruial  parish  in  which,  when  the  present 
writer  knew  it,  under  the  paternal  regime  of  that  staunch  Pro- 
testant and  good  old  Whig,  the  late  Sir  Harry  Verney,  and  his 
brother-in-law,  the  late  Dean  of  Eipon,  a  much-respected  "Evan- 
gelical" of  the  old  school,  a  few  "improving"  tracts,  with  an 
occasional  "  popular  "  lecture  or  missionary  meeting,  would  have 
been  considered  ample  mental  pahohnn  for  the  parishioners.  The 
example  which  has  been  set  at  Claydon  should  surely  be  imitated 
elsewhere,  perhaps  with  some  help  from  the  county  or  district 
council,  and  with  the  co-operation  of  the  country  parson  and  the 
master  or  mistress  of  the  village  school.  To  make  rural  life 
attractive  we  know  that,  in  the  opinion  of  Lord  Salisbury,  there 
is  nothing  like  a  circus — panem  et  circenses — to  which,  I  fancy,  he 
has  recently  added  a  genial  suggestion  about  bazaars.  But  the 
circus  or  the  bazaar,  after  all,  can  never  be  other  than  an  occa- 
sional dissipation ;  parish  councils  were  described  by  a  bucolic 
member,  in  a  village  of  the  writer's  acquaintance,  as  "  a  winter 
pastime";  and  there  seems  no  reason  why  the  room  in  the 
school -house  or  elsewhere,  where  the  rustic  council  takes  its 
winter  pastime,  should  not,  at  other  times,  be  made  the  nucleus 
of  a  rustic  Library. 

It  well  may  be  that,  in  these  discursive  observations,  I  have 
given  too  large  a  proportion  of  my  space  to  the  particular  Library 
with  which  I  happen  to  be  most  familiar.  I  hope,  however,  I 
have  succeeded  in  giving  a  general  and  substantially  accurate 
notion  of  the  theme  of  which  I  was  asked  to  treat.  Perhaps  one 
of  the  chief  obstacles  Avith  which  librarians  and  others  connected 
with  the  administration  of  Libraries  in  this  part  of  the  world 
have  to  contend  is  their  comparative  isolation.  Distances  are 
great,  and  we  have  but  few  opportunities  of  comparing  notes  and 
profiting  by  the  experience  of  others.  Some  time  ago  I  brought 
before  my  colleagues  on  the  Kimberley  Committee  a  project  for 
forming  a  South  African  Library  Association.  A  communication 
on  the  subject  was  sent  to  Cape  Town,  in  the  hope  that  the 
matter  might  be  taken  up  by  the  senior  institution.  The  reply 
was  favourable  in  principle,  and  it  was  decided,  as  a  preliminary, 
to  obtain  the  rules  of  the  English  and  American  Societies ;  but, 
so  far  as  I  am  aware,  no  further  practical  steps  have  yet  been 
taken.      Perhaps  we  need  a   little   stimulus  from  beyond  our 
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borders.  The  British  Association,  I  understand,  is  to  hold  its 
next  annual  meeting  at  Toronto.  Will  not  the  Library  Associa- 
tion some  day  follow  this  example,  and,  by  holding  one  of  its 
future  meetings  at  the  Cape,  forge  a  new  link  in  the  chain  of 
common  interests,  pursuits  and  sympathies  which,  as  ■wdth  a 
silken  cord,  binds  the  Colonies  and  the  Empire  1 
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1.  The  Life  of  Sir  James  Fitzjmnes  Stephen,  Bart,,  K. C.S.I.     By  his  brother, 

Leslie  Stephen.     London,  1895. 

2.  Lord  Bowen,  a  Biographical  Sketch.     By  Sir  H.  S.  Cunningham,  K.C.LE. 

London,  1897. 

During  the  present  session  of  the  British  Parliament  two 
measures  have  been  discussed  involving  proposals,  of  far-reaching 
importance,  for  the  reform  of  criminal  procedure.  The  first  is  a 
Government  Bill  entitling  accused  persons,  and  their  husbands 
or  wives,  to  give  evidence  in  all  cases,  and  not  merely,  as  at 
present,  when  charged  under  one  of  the  numerous  statutes  which 
of  late  years  have  specially  provided  for  the  admissibility  of  such 
testimony.  Similar  Bills  have  been  frequently  introduced,  and 
the  first  proposal  on  the  subject  was  made  by  the  late  Mr.  Russell 
Gurney,  Recorder  of  London — who  at  one  time  was  a  good  deal 
associated  with  Sir  James  Stephen  in  projects  for  the  reform  and 
simplification  of  the  criminal  law — so  far  back  as  1875.  Of  late 
years,  on  the  initiative  of  the  Government,  they  have  more  than 
once  passed  the  Lords,  and  would  probably  have  become  law  had 
it  not  been  for  the  persistent  opposition,  based  on  special  grounds, 
of  Irish  members  in  the  Commons.  As  Ireland  is  excluded  from 
the  scope  of  the  present  Bill,  its  prospects,  in  view  of  the  general 
state  of  public  business,  appear  to  be  exceptionally  favourable. 
The  second  reading,  moved  by  the  Attorney-General,  was  carried 
by  a  majority  of  more  than  five  to  one,  after  an  interesting  debate 
in  which  the  proposal  was  supported,  in  very  forcible  and  im- 
pressive speeches,  by  such  experts  in  the  subject  as  Sir  Edward 
Clarke,  Sir  F.  Lockwood  and  Mr.  Lawson  Walton.^ 

*  Cape  Laio  Journal,  August  1897. 
1  The  Law  of  Evidence  Bill  was  included  in  the  annual  "massacre  of  the 
innocents  "  on  15th  July  ;  the  executioner  was  Mr.  Balfour.  The  Government 
apparently  considered  that  the  time  required  for  its  discussion  could  be  more 
judiciously  distributed  between  their  Bill  to  prevent  the  importation  of  brushes 
bearing  palpable  signs  of  manufacture  in  German  gaols  and  another  interesting 
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Under  the  above-mentioned  statutes,  the  experience  already 
acquired  of  the  effect  on  criminal  procedure  of  prisoners  tendering 
their  own  evidence  has  been  not  inconsiderable.  Their  existence 
and  operation — since  no  one  suggests  their  amendment  or  repeal 
— affords  indeed  one  of  the  most  powerful  arguments  for  removing 
the  present  disabilities  under  the  common  law  and  conferring  a 
similar  liberty  in  all  cases.  A  good  deal  more,  however,  might 
have  been  learnt  on  the  subject  by  a  reference  to  the  experience 
derived  from  the  actual  working  of  the  law  in  the  various  Colonies 
where  the  practice,  which  it  is  now  proposed  to  generalise  in  Great 
Britain,  has  been  long  in  force.  As  Sir  Charles  Dilke  remarked, 
in  his  Problems  of  Greater  Britain,  "  our  offshoots  or  daughter- 
Colonies  are  trying  for  us  political  and  social  experiments  of 
every  kind  " ;  and  the  results  of  Colonial  legislation  may  often 
supply  valuable  data  for  the  mother  of  Parliaments  itself.  In 
the  above-mentioned  debate  some  allusion  was  made  to  an  in- 
structive letter  on  the  subject,  published  in  the  Times  last  year, 
from  the  pen  of  Sir  W.  Windeyer,  one  of  the  Judges  of  the 
Supreme  Court  of  New  South  Wales.  At  the  Cape  also,  for  the 
last  eleven  years,  prisoners  have  been  competent  witnesses  on 
their  own  behalf,^  and  the  privilege  is  habitually  exercised,  espe- 
cially in  the  Superior  and  Circuit  Courts;  but  our  experience 
does  not  appear  to  have  been  the  subject  either  of  testimony 
proffered  by  any  colonial  lawyer,  or  of  investigation  by  the 
authorities  at  home.  Speaking  generally,  it  may  be  said  that 
such  experience  does  confirm  some,  but  by  no  means  all,  of  the 
forebodings  and  criticisms  of  the  opponents  of  the  English 
measure.  There  are  indeed  few  questions  which  have  not  at 
least  two  sides,  and  reforms  would  seldom  be  accomplished  if  it 
were  necessary  to  establish  more  than  a  distinct  balance  of 
advantage  in  their  favour.  There  can  be  no  doubt  that  the 
system  does  increase,  to  an  appreciable  though  easily  exaggerated 

proposal  for  the  permissive  purification  of  Verminous  Persons.  [The  Bill  was 
passed  in  1898,  with  certain  modifications,  including  the  amendments  suggested 
infra,  p.  274.] 

^  "  In  any  proceeding  against  any  person  for  any  crime  or  offence,  such  person, 
and  the  wife  or  liusband,  as  the  case  may  be,  of  such  person  may,  if  such  person 
thinks  fit,  be  called,  sworn,  examined  and  cross-examined  as  an  ordinary  witness 
in  the  case.  No  witness  who  shall  be  examined  or  cross-examined  in  any  pro- 
ceeding under  the  last  preceding  section  shall  be  excused  from  answering  any 
question  relevant  to  the  issue  in  such  proceeding  on  the  ground  that  the  answer 
thereto  may  criminate  or  tend  to  criminate  himself." — Act  13,  1886,  sects.  6,  7. 
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extent,  the  volume  of  perjury,  committed  with  practical  impunity, 
in  Courts  of  Justice ;  and  a  similar  result,  it  may  be  observed,  has 
followed  the  admission  of  parties  in  civil  actions  as  witnesses  on 
their  own  behalf.  Neither  can  it  be  denied  that  the  change  in 
the  law  has  largely  increased  the  delicacy  and  nicety  of  the 
Judge's  task,  whose  duty  it  is  to  see  so  far  as  possible  that  truth 
is  elucidated  and  justice  done,  especially  in  the  very  large  pro- 
portion of  criminal  cases  in  this  Colony  where  the  prisoners, 
frequently  ignorant  natives,  are  unrepresented  by  counsel.  The 
simple  question  whether  there  is  any  evidence  for  the  defence 
will  usually  be  answered  in  the  negative ;  aud  it  must  often 
practically  rest  with  the  presiding  Judge,  if  he  thinks  it  desir- 
able, having  regard  to  the  nature  of  the  case  set  up  by  the  Crown, 
to  invite  the  prisoner  to  give  his  own  version  of  the  affair,  and  to 
explain  the  precise  position  in  which  he  stands.  It  may  some- 
times be  found  a  useful  practice  to  first  hear  the  prisoner's  state- 
ment, and  then — should  it  appear  that  such  statement,  if  correct, 
may  aftbrd  a  fair  ground  of  defence — to  suggest  its  repetition  on 
oath,  and  subject  to  cross-examination,  should  the  accused  elect 
to  adopt  that  course.  The  extent  to  which,  and  circumstances  in 
which,  the  prisoner's  silence  may  be  a  legitimate  topic  of  comment 
to  the  jury,  either  in  the  prosecutor's  speech  or  in  the  Judge's 
charge,  is  another  point  on  which  no  precise  rule  can  be  laid 
down,  but  which  in  practice  does  not  cause  such  serious  em- 
barrassment as  might  be  anticipated  in  theory.  While  allowing 
for  all  difficulties  and  drawbacks,  it  may  on  the  whole  be  asserted 
with  some  confidence  that  the  balance  of  advantage  is  distinctly 
in  favour  of  our  present  system,  and  there  is  probably  no  Judge 
or  advocate  of  experience  who  would  desire  to  re-impose  the 
former  disabilities.  The  success  or  failure  of  systems  and  in- 
stitutions must  always  depend  on  the  men  who  work  them ;  and 
so  long  as  Her  Majesty's  Judges  remain  imbued  with  the  tradi- 
tions of  English  criminal  procedure,  and  regard  thems3lves,  so  to 
speak,  as  arbiters  of  "fair-play"  between  the  Crown  and  the 
accused,  the  concession  to  the  latter  of  the  right  to  tell  his  own 
story  in  the  box  in  his  own  way,  and  to  tender  himself  for 
examination  thereon,  may  be  regarded  as  a  protection  to  the 
innocent  victim  of  suspicious  but  explicable  circumstances — or 
possibly  of  the  mistakes  or  even  the  malice  of  others — while  the 
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risk  of  its  proving  an  instrument  of  oppression,  enabling  the 
Crown  to  secure  con\actions  on  inadequate  evidence,  may  be  dis- 
missed as  almost  infinitesimal.  With  regard  to  the  English 
measure,  it  may  be  suggested  that  it  would  probably  be  an  im- 
provement if  the  husbands  or  wives  of  prisoners  were  made,  as 
with  us,  and  as  it  is  proposed  that  prisoners  themselves  should 
be  made,  not  compellable  but  only  competent  witnesses ;  and  in 
respect  to  our  own  law,  we  are  inclined  to  think  that  it  would 
have  been  better,  and  more  in  accordance  with  the  general  prin- 
ciples of  our  criminal  procedure,  if  prisoners  tendering  their 
testimony  on  the  facts  of  the  case,  and  neither  giving  evidence 
themselves  nor  calling  other  witnesses  to  character,  were  protected 
from  examination  as  to  previous  convictions. 

The  other  measure  to  which  we  referred  is  connected  with 
the  much  discussed  question  as  to  the  advisability  of  establishing 
a  Court  of  Appeal  in  criminal  cases.  The  Bill  actually  before 
the  House,  however,  proposes  to  establish  not  a  Court  of  Appeal 
but  a  Court  for  the  revision  of  sentences,  which  is  to  have  the 
power  of  dealing  Avith  convictions  only  in  certain  specified  cases 
and  on  a  special  reference  by  the  Secretary  of  State.  Introduced 
by  a  private  member,  it  obtained  a  second  reading — a  sort  of 
sucds  d'estime,  like  that  of  the  Female  Suffrage  Bill — by  a 
substantial  majority,  but  we  fancy  has  since  been  relegated  to 
the  limbo  of  a  Select  Committee,  whence,  at  all  events  in  its 
present  shape,  it  is  scarcely  likely  to  emerge.  The  alleged  grave 
disparity  in  the  sentences  imposed  by  different  judges  or 
magistrates  for  similar  offences  is  a  frequent  subject  of  popular 
declamation,  and  there  are  probably  few  topics  on  which  more 
misconception  exists.  That  such  disparities  do  sometimes  occur 
is  doubtless  true,  and  will  probably  continue  to  be  true,  so  long 
as  justice  is  administered  by  fallible  human  beings.  But  a  vast 
proportion  of  the  complaints  on  the  subject  arise  from  imperfect 
knowledge  of  the  facts  and  want  of  appreciation  of  the  remark- 
able difi'erences  in  moral  culpability  which  may  exist  in  the  case 
of  crimes  superficially  similar  in  character  and  complexion.  The 
fact  is  that  no  one  can  hope  to  form  a  correct  opinion  as  to  the 
appropriate  punishment  for  a  particular  offence  without  possess- 
ing, in  the  first  place,  adequate  legal  training  and  experience, 
and  in  the  second  being  full}'  conversant  with  all  the  facts  and 


TWO  DISTINGUISHED  JUDGES  275 

circumstances,  as  elicited  both  by  the  preliminary  investigation 
and  at  the  actual  trial.  Such  knowledge  no  mere  printed  report 
of  a  case,  however  copious  and  accurate — and  how  few  reports 
are  either  the  one  or  the  other  ! — can  ever  fully  supply.  Besides 
these  data,  there  are  many  others  which  must  not  be  ignored — 
questions,  for  instance,  as  to  the  social  tendency  and  ethical 
significance  of  the  particular  crime,  or  the  frequency  or  rarity 
of  similar  offences  at  the  particular  time  and  place,  the  question 
whether  the  offence  indicated  a  criminal  or  anti-social  disposition, 
or  was  attributable  merely  to  some  momentary  impulse,  special 
provocation,  or  urgent  pressure,  the  further  question  of  the 
prisoner's  previous  record,  even  in  many  cases  that  of  the  period 
of  preliminary  incarceration — all  these,  and  other  points,  must 
receive  due  weight,  and  be  adjusted  in  their  relative  bearings,  in 
connection  with  a  reasonable  theory  as  to  the  objects  of  punish- 
ment, whether  vindictive,  reformatory  or  deterrent.  The  fact 
is  that  penology,  like  political  economy,  is  a  complex  and  not  a 
rigid  science,  involving,  in  its  practical  application  to  the  motives 
of  conduct,  a  large  but  indefinite  element  of  abstraction. 
Possibly  a  dozen  factors  have  to  be  considered  before  attaining 
an  approximate  solution  of  the  question  of  how  in  each  case  the 
penalty  is  to  be  made  to  fit  the  crime.  Out  of  the  hypothetical 
dozen,  perhaps  two  may  happen  to  be  brought  into  prominence 
and  publicity  in  the  case  of  A.  who  has  been  tried  by  B.  at  C, 
and  two  others  in  that  of  D.  tried  by  E.  at  F.  The  result  may 
seem  anomalous  and  even  shocking ;  one  sentence  or  the  other 
is  "  pilloried "  by  the  press  ;  and  a  demand  is  made  for  the 
immediate  establishment  of  a  court  of  criminal  appeal.  Speak- 
ing broadly,  it  may  be  doubted  whether,  if  all  the  facts  were 
fully  understood,  the  sentences  imposed  by  any  two  careful  and 
experienced  judicial  officers,  in  circumstances  substantially 
similar,  would  not  seem  remarkable  rather  for  their  similarity 
than  for  their  divergence.  Should,  however,  a  court  of  revision 
be  established,  it  may  safely  be  predicted,  either  that  a  flagrant 
advantage  will  be  conferred  on  offenders  in  the  possession  of 
means  or  influential  friends,  or,  should  this  be  thought  in- 
tolerable, counsel  will  have  to  be  assigned  in  all  cases  in  which 
a  prisoner  is  dissatisfied  with  his  sentence,  or  at  all  events  thinks 
there  may  be  a  chance  of  getting  it  reduced.      In  that  event. 
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Avhile  the  prospect  may  not  be  without  its  attractions  to  many 
"  unfortunate  but  deserving  "  members  of  the  junior  bar,  it  may 
be  conjectured  that  the  Judges  of  the  Queen's  Bench  will  find 
scanty  leisure  for  the  performance  of  their  ordinary  duties,  and 
the  revision  court  will  be  in  perpetual  session,  discussing  points 
which  it  will  be  often  far  less  competent  to  appreciate  than  the 
Judge  who  presided  at  the  trial.  The  present  system,  both  in 
England  and  in  this  Colony,  we  really  believe  to  be  on  the  whole 
the  best,  if  not  the  only,  workable  plan.  Let  the  jury  remain 
sole  judges  of  the  facts,  and  discharge  their  functions  in  the  full 
consciousness  of  their  responsibility  ;  let  any  points  of  legal 
difficulty,  or  technical  irregularity,  remain  subject  to  reservation 
for  the  decision  of  a  superior  court ;  and  let  any  special  cases  of 
alleged  miscarriage  of  justice,  or  undue  severity  of  punishment, 
or  inadequate  regard  to  mitigating  circumstances,  be  carefully 
investigated  and  dealt  Avith  by  a  responsible  Minister  of  the 
Crown.  The  system  may  not  be  an  ideal  one,  but  on  the  whole 
it  works  well,  and  may  be  left  to  "  hold  the  field  "  until  a  really 
elTective  plan  for  its  amelioration  can  be  devised. 

The  present  writer  well  remembers  a  certain  occasion,  a  good 
many  years  ago,  when  a  few  friends,  including  several  dis- 
tinguished members  of  the  legal  profession,  had  been  dining 
together  in  a  great  London  Club.  In  the  smoking-room,  after 
dinner,  the  conversation  turned  on  the  subject  of  alleged  in- 
equalities in  judicial  sentences,  and  allusion  was  made  to  a 
recent  case  at  the  assizes  where  the  sentence  imposed — one  of 
nine  months  imprisonment — had  been  much  criticised  as  too 
lenient  for  the  ofience.  The  Judge  who  imposed  that  punish- 
ment happened  to  be  present,  and  mentioned  that,  after  trying 
the  case  and  before  passing  sentence,  he  had  gone  over  all  the 
facts  with  his  colleague  on  circuit,  and  they  had  spent  a  large 
portion  of  the  evening,  in  the  judges'  lodgings,  in  considering 
whether,  having  regard  to  certain  special  features  and  circum- 
stances, the  case  was  not  one  in  which  the  nine  months  proposed 
might  properly  be  reduced  to  six.  The  Judge  who  related  the 
incident  was  the  late  Lord  Bowen ;  and  among  those  who  took 
part  in  the  discussion  was  the  late  Sir  Fitzjames  Stephen.  On 
the  special  competence  of  the  latter  in  all  questions  connected 
with  criminal  law  and   procedure  it  would    be   superfluous  to 
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dwell ;  there  must  be  few  indeed  among  his  contemporaries  and 
successors  who,  in  dealing  with  such  matters,  have  not  often 
derived  assistance  from  his  luminous  treatment  and  masterly 
exposition.  He  was  a  man  who,  among  other  great  judicial 
qualities,  possessed  that  of  an  open  mind,  accessible  to  the  teach- 
ings of  experience ;  and  it  may  be  worth  while  to  here  observe 
that  while,  when  he  first  published  his  Vievj  of  the  Criminal  Law, 
he  advocated  the  establishment  of  a  Court  of  Appeal  in  criminal 
cases,  his  experience  as  a  Judge  led  him  to  abandon  the  opinion, 
and  his  change  of  view  was  indicated  in  what  purported  to  be  a 
"  second  edition  "  but  was  really  almost  a  complete  recension  and 
the  last  of  his  publications  on  legal  topics.  On  the  other  hand, 
he  was  at  first  opposed  to,  but  afterwards  in  favour  of,  the 
admissibility  of  the  evidence  of  prisoners.  If  it  may  be  said 
without  presumption,  we  apprehend  that  in  both  cases  his 
second  thoughts  were  Ijest. 

We  must  apologise  for  the  devious  course  by  which  we  have 
approached  our  immediate  subject — the  lives  of  two  distinguished 
Judges,  whose  careers  and  characteristics  would  in  themselves 
furnish  ample  mateinal  for  an  article  of  more  than  ordinary 
length.  While  in  no  case  could  we  have  hoped  to  treat  such  a 
theme  with  adequacy,  we  have  ventured  to  take  the  opportunity 
— at  the  risk,  it  may  be  feared,  of  exhausting  both  the  limits  of 
our  space  and  the  patience  of  our  readers — of  prefixing  a  few 
observations  on  two  questions  of  topical  importance,  in  both  of 
which  both  of  them  Avould  have  l^een  keenly  interested.  It  was 
not  indeed  without  due  consideration  and  discrimination  that  we 
have  described  them  both  as  "  distinguished  "  Judges.  Was  Sir 
Fitzjames  Stephen  a  "  great  "  Judge  ?  Perhaps  not  altogether. 
In  Kenan's  phrase,  "  il  avait  les  defauts  de  ses  qualites."  He 
was  always  a  prodigious  worker,  and,  presuming  on  his  remark- 
able vigour,  both  mental  and  physical,  for  many  years  it  was  his 
habit  to  burn  the  candle  at  both  ends.  A  complaint  was  once 
made  to  Bowen  of  a  learned  colleague,  who  sometimes  when  on 
the  bench  took  a  prolonged  nap  after  lunch  and,  on  waking  up 
at  half -past  three,  promptly  adjourned  the  Court.  "It  is  as  it 
should  be,"  Bowen  replied ;  "  he  obeyed  the  hymn,  '  Shake  off 
dull  sloth  and  early  rise.' "  With  Stephen  it  was  a  common 
practice  to  get  up  at  daybreak  to  write  an  article  and,  after  a 
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long  day  in  Court  and  a  ten-mile  walk,  to  sit  up  to  the  small 
hours  and  compose  another.  For  this  kind  of  thing,  sooner  or 
later,  nature  demands  a  reckoning,  and  Stephen  had  to  pay  the 
penalty  of  an  overtaxed  manhood  by  a  premature  decline. 
While  at  the  bar  he  was  much  occupied  by  literature,  and  he 
seems  to  have  defined  leisure  as  a  change  of  employment.  He 
was  an  indefatigable  contributor  to  the  weekly  and  daily  press 
at  a  period  when — for  reasons  well  indicated  by  Mr.  Greenwood 
in  a  recent  article  in  Blackwood's  Magazine  —  journalism  was 
perhaps  at  its  best,  and  the  conditions  were  certainly  more 
favourable  to  the  composition  of  thoughtful  and  influential 
articles  than  those  which  at  present  prevail.  It  appears  that, 
during  a  period  of  five  years — 1865-69 — besides  many  "occa- 
sional notes,"  he  contributed  no  less  than  852  articles  to  the  Fall 
Mall  Gazette  ;  he  published  altogether  some  ninety  essays  and 
reviews  in  various  periodicals  ;  and  he  was  the  author  of  several 
independent  works  of  permanent  value.  He  was  always  much 
interested  in  philosophical  questions  and  mental  speculation. 
His  forensic  i^ractice,  though  varied  and  including  an  exceptional 
proportion  of  important  and  "heavy"  cases — varying  from 
criminal  trials  on  the  Midland  Circuit  to  State  prosecutions,  such 
as  that  of  Governor  Eyre,  and  ecclesiastical  appeals  in  the  Court 
of  Arches  and  Privy  Council — was  never  really  great  or  highly 
remunerative,  and  was  a  good  deal  interrupted  by  his  period  of 
service  as  legal  member  of  the  Council  of  the  Viceroy  of  India. 
His  was  not  precisely  the  type  of  intellect  to  shine  at  7iisi  prius 
or  command  the  discerning  patronage  of  the  average  solicitor ; 
and  his  permanent  mark  was  made  in  England,  and  still  more 
in  India,  rather  as  a  codifier  and  exponent  of  the  law  than  in 
the  more  lucrative  work  of  its  practical  application  to  the 
winning  of  verdicts.  In  his  judicial  career  he  was  perhaps  seen 
at  his  best  on  the  "Crown  Side,"  where  he  soon  acquired  the 
reputation  of  a  strong  Judge,  with  views,  perhaps  prejudices,  of 
his  own,  which  he  made  no  attempt  to  attenuate  or  conceal,  but 
above  all  determined  to  see  that  justice,  according  to  his  lights, 
was  done  ;  resolved  that  the  law  in  his  hands  should  be  a  terror 
to  evil-doers,  but  also  thoroughly  imbued  with  the  British  spirit 
of  "  fair-play,"  and  almost  painfully  anxious  that  no  accused 
person  should  suffer  oppression   or  wrong  through  any  act   or 
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omission  on  his  part.  Of  the  spirit  in  which  he  conceived  and 
discharged  his  duty  a  good  ilkistration  is  afforded  by  M.  de 
Franqueville,  the  eminent  French  authority  on  English  political 
and  legal  institutions,  whose  masterly  work  on  the  latter  we 
revieAved  in  these  pages  some  two  years  ago.^  Of  all  the 
English  Judges  of  the  present  century  two  only — Sir  Eobert 
Phillimore  and  Sir  Fitzjames  Stephen — have  been  enrolled  as 
members  or  correspondents  of  the  Institute  of  France.  Stephen's 
election  in  the  latter  capacity  was  on  the  suggestion  of  Franque- 
ville ;  and  both  Franqueville  and  his  colleagues,  in  the  Academy 
of  Moral  and  Political  Science,  may  be  complimented  on  the 
discrimination  with  which  the  distinction  was  conferred.  A 
brief  notice  of  his  career,  based  mainly  on  the  biography  by  his 
brother,  but  including  some  personal  reminiscences,  was  read  by 
M.  de  Franqueville  at  a  sitting  of  the  Academy  and  published 
among  its  transactions.^  From  this  memoire  pour  servir  we  may 
extract  a  brief  reference  to  the  well-known  case  of  Lipski,  by  his 
firm  attitude  in  connection  with  which  it  may  be  incidentally 
remarked  that  Mr.  Secretary  Matthews  to  a  great  extent 
succeeded  in  rehabilitating  his  reputation  from  the  strictures,  for 
the  most  part  undeserved,  which  he  had  incurred  in  connection 
with  the  adventures  of  Miss  Cass.     He  writes : — 

Dans  le  cas  de  I'lsraelite  polonais,  I'irapartialite  fut  poussee  jusqu'au 
scrupule.  II  eut  ete  facile  d'en  finir  en  un  jour,  mais  vers  quatre  heures  du 
soir,  Sir  James,  h  cote  duquel  je  siegeais,  me  dit  (lu'il  allait  renvoyer  au 
lendemain  la  suite  les  debats  et,  comme  je  lui  temoignais  ma  surprise  :  "Le 
cas  est  grave,"  me  dit-il,  "je  crains  que  les  jures  ne  soient  fatigues  si  Ton 
prolonge  I'audience,  et  je  tiens  k  ce  qu'ils  aient  la  tete  libre  pour  bienjuger." 
Le  lendemain,  lorsqu',  apres  un  resume  admirable  d'impartialite,  qiii  dura 
deux  heures  et  demie,  il  rentra  dans  son  cabinet  pour  attendre  le  verdict,  je 
ne  pus  m'empeclier  de  lui  dire  :  "  Vous  croyez  done  a  I'innocence  de  Lipski  ?  " 
"  Assurement  non,"  me  dit-il ;  "je  n'ai  pas  I'ombre  d'un  doute  sur  sa  culpa- 
bilite,  maisjene  puis  laisser  percer  mon  opinion,  car  cela  pourrait  influencer 
le  jury."  Cette  fois  encore,  on  critiqua  vivement  I'arret,  on  essaya  de  sauver 
le  condamne,  mais  le  Ministre  de  I'lnterieur  refusa  de  faire  grace,  et  ce  fut 
justice,  car,  la  veille  de  I'execution,  le  miserable  se  decida  k  confesser  son 
crime. 

Stephen  might  well  have  been  described,  if  not  in  all  respects 
as  a  great  Judge,  at  all  events  as  a  great  jurist ;  but  he  would 

1  Supra,  pp.  226-241. 

2  Notice  sur  Sir  James  Stephen,  Bart.,  Con-espondant  de  I'Institut  de 
France :  par  M.  le  Comte  de  Franqueville,  membre  de  I'Institut.     Paris,  1895. 
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scarcely  have  relished  the  appellation.  "  A  jurist,"  he  used  to 
remark — "  in  a  joke,"  as  his  brother  puts  it,  "  which  was  not  all 
joking" — "is  a  fool  who  cannot  get  briefs."  Bowen's  definition 
was  "  a  person  who  knows  a  little  about  the  laws  of  every 
country  except  his  own."  Stephen  had  a  good  practical  know- 
ledge of  the  law  of  England,  though  he  seems  to  have  had  little 
taste  for  its  more  refined  subtleties,  and  perhaps  rather  too  much 
impatience  of  technicalities  of  which  he  failed  to  appreciate  the 
logical  basis.  In  him  the  faculty  of  minute  analysis  was  not 
equally  developed  with  that  of  broad  and  perspicuous  exposition. 
He  was  also  much  interested  in  the  comparison  of  our  criminal 
procedure  with  that  of  other  countries  and  particularly  of  France. 
In  his  contrast  between  the  "  litigious  "  and  the  "  inquisitorial  " 
systems,  as  instruments  for  the  investigation  of  facts,  he  was  not 
perhaps  quite  fair  to  the  latter.  But  Avhatever  may  be  urged  as 
to  the  working  of  the  two  theories  in  open  Court,  no  Englishman 
could  condemn  the  practical  operation  and  results  of  the  French 
method  of  preliminary  instncdion — as  illustrated  in  one  or  two 
recent  instances — with  more  severity  than  is  shown  by  those  who 
are  liable  at  an}  time  to  become  the  victims  of  its  abuse. ^ 

In  India,  though  his  stay  was  brief,  Stephen  was  thoroughly 
in  his  element,  and  found  a  scope  for  his  energies,  and  his  special 
interest  in  the  work  of  codification,  which  the  exigencies  of 
parliamentary  and  party  government  had  denied  him  at  home. 
The  Code  of  Criminal  Procedure,  the  Indian  Evidence  Act  and 
the  Indian  Law  of  Contract  constitute  a  permanent  memorial  of 
his  zeal  and  capacity  as  a  legislator.  He  continued,  with  the 
advantages  of  more  thorough  professional  training  and  greater 
flexibility  of  adaptation  to  the  local  atmosphere  and  oriental  habits 
of  thought,  the  work  of  his  great  predecessor  Macaulay,  whose 
family  had  been  intimate  with  that  of  Stephen,  and  who  had 
been  held  up  to  the  latter  in  his  childhood  as  a  paragon  of  all 
the  virtues.  "I  don't  want  to  be  as  good  and  wise  as  Tom 
Macaulay,"  he  observed  at  the  age  of  three ;  but  it  must  have 

^  Referring  to  the  provisions  of  a  Bill,  then  under  discussion  in  the  Senate, 
for  the  reform  of  criminal  investigations,  the  Paris  correspondent  of  The  Times 
writes,  under  date  May  28,  1897  : — "All  these  safeguards  against  secret  confine- 
ment for  an  indefinite  period,  and  against  a  prisoner  being  entrapped  or  worried 
into  confession  in  the  aljsence  of  his  counsel,  seem  at  first  sight  the  most  elementary 
precautions,  yet  it  is  only  at  the  very  end  of  this  nineteenth  century  that  French- 
men have  at  length  a  prospect  of  securing  them." 
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been  a  pleasure  to  him,  in  after  years,  to  follow  in  Tom  Macaulay's 
steps  and  take  his  old  seat  at  the  Viceroy's  Board.  In  his  boy- 
hood Macaulay's  Essays,  and  particularly  those  on  Indian  subjects, 
had  been  his  favourite  reading ;  and  his  last  published  work,  on 
"The  Trial  of  Nuncomar,"  was  an  attempt,  attended  with  consider- 
able success,  to  repair  the  grave  injustice  to  the  memory  of  Chief 
Justice  Impey  which  had  undoubtedly  been  done  by  Macaulay  in 
his  brilliant  essay  on  Warren  Hastings.  "  If  he  did  not  condemn 
Macaulay  more  severely,"  says  his  biographer,  "I  attribute  it  to 
the  difficulty  which  he  always  felt  in  believing  anything  against 
a  friend,  or  one  associated  with  his  fondest  memories."  It  may 
here  be  mentioned  that  Stephen's  immediate  predecessor  in  India 
had  been  no  less  a  man  than  Sir  Henry  Maine,  with  whom  he 
had  been  acquainted  at  Cambridge,  where,  according  to  M.  de 
Franqueville,  their  intimacy  was  cemented  by  an  accident  which 
nearly  proved  a  tragedy.  They  were  both  members  at  the 
University  of  a  certain  famous  and  select  society — a  circumstance 
which  led  Stephen  to  suggest  that  the  fruits  of  their  successive 
juridical  labours  in  India  might  appropriately  be  entitled  "  The 
Acts  of  the  Apostles." 

On  his  return  to  England,  Stephen  resumed  his  practice  at  the 
bar,  and  was  also  retained  by  the  Government  to  prepare  various 
projects  of  codification — a  homicide  bill,  an  evidence  bill  and 
eventually  a  draft  criminal  code,  which  was  subsequently  settled, 
after  many  laborious  sittings,  by  a  commission  of  which  he  was 
a  member.  None  of  these  schemes,  however,  have  yet  emerged 
from  the  official  pigeon-holes.  The  difficulty  has  always  been  to 
find  the  time  to  push  through  the  House  of  Commons  measures 
which  excited  no  popular  enthusiasm,  and  from  which  no  party 
advantage  could  be  anticipated.  The  present  period  of  Parlia- 
mentary apathy  and  political  stagnation  may  perhaps  afford  a 
favourable  opportunity  for  making  another  effort  in  this  direction, 
and  obtaining  a  reference  of  some  such  proposals  to  the  Standing 
Committee  on  Law.  Something  surely  might  be  done — if  only 
the  Chancellor  were  a  little  more  zealous,  and  the  Attorney- 
General  had  a  little  more  leisure  !  As  things  stand,  England  still 
lags  far  behind  the  Continental  States  in  the  order  and  perspicuity 
of  its  legal  system ;  and  Germany  in  particular,  by  the  recent 
completion,  after  some  five  and  twenty  years  of  strenuous  labour, 
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of  a  great  Code,  has  shown  once  more  that,  in  juristic  as  well  as 
other  branches  of  science  and  industry,  things  can  be  made  in 
that  country  from  which  England  might  find  it  well  worth  while 
to  take  a  lesson.^  Stephen's  work  in  this  direction  brought  him 
into  frequent  contact  with  the  late  Lord  Coleridge,  then  Attorney- 
General,  and,  had  he  succeeded  in  an  attempt  to  secure  a  seat  in 
the  House,  he  would  probably  at  one  time  have  become  a  law 
officer  of  the  Crown.  His  political  relations  were  with  the 
Liberals,  but  he  had  little  real  sympathy  with  the  modern 
tendencies  and  "  programmes  "  of  that  party,  and  Lord  Beacons- 
field,  shortly  before  his  death,  expressed  the  opinion  that  "  it  is 
a  thousand  pities  that  J.  F.  Stephen  is  a  judge ;  he  might  have 
done  anything  and  everything  as  leader  of  the  future  Conservative 
party."  His  brother  indeed  regards  his  electoral  defeat  as  "a 
blessing  in  disguise,  for,  had  he  been  elected  and  found  himself 
enlisted  as  a  supporter  of  Mr.  Gladstone,  his  position  would  have 
been  almost  comically  inappropriate."  About  this  time  he 
acted  more  than  once  as  Commissioner  of  Assize  and  was  also 
appointed  Professor  of  Common  Law  at  the  Inns  of  Court.  The 
present  writer  remembers  hearing  his  first  lecture  in  that 
capacity,  delivered  in  the  picturesque  Hall  of  the  Inner  Temple. 
Professorial  lectures  were  at  that  time  no  more  popular  in  the 
Inns  of  Court  than  at  the  Universities  ;  but  Stephen's  reputation 
drew  a  large  audience.  He  dwelt  at  length  on  the  characteristics 
of  English  law,  the  rudis  indigestaque  moles,  embodied  in  endless 
statutes  and  expounded  in  interminable  reports,  and  drew  the 
inference  that  no  one — not  even  Her  Majesty's  Judges — could  be 
expected  to  really  "  know  the  law."  This  comforting  conclusion 
was  received  with  applause,  checked  by  the  Professor,  who  ex- 
plained that  he  was  bound  to  deprecate  it  as  a  lecturer,  while 
candidly  confessing  that  he  enjoyed  it  as  a  man  ! 

The  career  of  Stephen,  and  that  of  the  still  more  remarkable 
and  fascinating  personality  with  which  we  have  coupled  his 
name,  present  several  points  of  contact.  They  have  both  been 
fortunate  in  their  biographers.  Any  literary  work  signed  by 
Leslie  Stephen,  it  is  needless  to  say  is  sure  to  be  well  done  ; 
and  the  memoir  of  his  brother,   conceived  and  executed  in  a 

1  The  new  Civil  Code — Biirgerliches  Geseztbuch  fiir  das  Deutsche  Reich — will 
be  in  force  throughout  the  German  Empire  from  January  1,  1900. 
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spirit  at  once  critical  and  sympathetic,  has  much  of  the  charac- 
teristic excellence  of  his  other  work.  It  may  be  suggested  that, 
had  it  been  compiled  by  one  who  was  not  a  relative,  and  who 
was  a  lawyer,  it  might  have  pleased  some  readers  more  by  giving 
a  little  less  family  history  and  somewhat  fuller  information  as 
to  the  legal,  and  particularly  the  judicial,  career  of  its  subject. 
Many,  however,  will  peruse  Avith  interest  the  account  of  the 
character,  career  and  surroundings  of  the  distinguished  father  of 
Fitz James  and  Leslie — that  Sir  James  Stephen  who  is  best 
known  among  those  concerned  with  a  certain  phase  of  religious 
thought  as  the  literary  exponent  of  the  "  Clapham  Sect " — the 
correspondent  of  Macvey  Napier,  the  friend  and  comrade  of 
William  Wilberf  orce  and  Zachary  Macaulay,  of  Venn  and  Thorn- 
ton— and  among  students  of  the  earlier  history  of  our  Colonial 
Empire  as  "  Mr.  Mother-Country  Stephen."  ^  The  influence  of 
that  early  environment  always  coloured  Stephen's  mental  atmo- 
sphere. Ever  keenly  interested  in  speculative  inquiry,  from  the 
early  days  of  the  Cambridge  "  Apostles  "  to  those  of  the  "  Meta- 
physical Society  "  in  later  life,  he  may  be  described  as  a  combina- 
tion of  the  Puritan  and  the  Rationalist,  never  wholly  abandoning 
"  the  larger  hope  "  but  too  honest  to  hold  as  proved  that  which 
he  could  only  regard  as  probable.  On  such  subjects  Bowen  was 
by  temperament  far  more  reticent.  He  probably  would  have 
agreed  with  Shaftesbury — not  Matthew  Arnold's  Lord  Shaftes- 
bury— in  his  definition  of  the  religion  of  all  wise  men  ;  but  from 
the  tenor  of  a  letter  to  a  lady,  published  in  the  Sketch  before 
us,  we  may  perhaps  infer  that  his  general  standpoint  was  not  very 
dissimilar  to  that  of  Stephen.  They  both  regarded  life  as  a 
stage,  on  which  we  must  play  our  part  and  try  to  do  our  duty 
and  enjoy  what  happiness  may  come  our  way.  We  must  all  do 
our  best,  each  in  his  own  sphere,  with  such  measure  both  of 
strength  and  light  as  may  be  vouchsafed  to  us,  knowing  that  for 
all  the  night  must  soon  come,  and  the  working  day  be  over,  yet  not 
without  a  yearning  hope  that,  after  we  have  trod  the  valley  of  the 
dark  shadow,  and  passed  beyond  the  veil,  those  things  which  hither- 
to have  been  seen  as  in  a  glass  darkly  may  be  revealed  face  to  face. 


^  "The  mother  country,"  as  Charles  Buller  once  explained,  "is  really  a 
middle-aged  gentleman  who  conies  up  every  morning  on  the  short  coach  to 
Downing  Street." 
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It  was  once  suggested  by  Mr.  Goschen,  at  a  literary  dinner, 
in  view  of  the  appalling  length  of  many  memoirs  of  modern 
mediocrities,  that  the  best  service  which  a  statesman  could  render 
to  literature  was  to  insert  a  clause  in  his  will  enjoining  that  his 
biography,  if  written  at  all,  should  be  confined  to  a  single  volume. 
Both  the  works  before  us  fulfil  this  condition ;  and,  while  few 
are  likely  to  complain  that  the  Life  of  Stephen  is  too  long,  many 
will  probably  regret  that  the  "  Biographical  Sketch "  of  Lord 
Bowen,  prepared  by  Sir  H.  Cunningham  —  who,  it  may  be 
mentioned,  was  Stephen's  brother-in-law  —  is  so  exceptionally 
brief.  The  two  lives,  as  we  have  said,  touch  one  another  in 
more  respects  than  one.  Bowen  was  the  younger  man,  and  at 
Rugby  and  Balliol  had  carried  all  before  him  and  acquired  a 
reputation  for  all-round  excellence  which  still  remains  traditional. 
Like  Jowett,  twenty  years  before,  he  was  actually  elected  Fellow 
of  Balliol  before  taking  his  degree.  Stephen  had  been  at  two 
not  less  illustrious  foundations — Eton  and  Trinity — but  did  not 
find  the  former  congenial,  and  had  scarcely,  in  the  ordinary  sense, 
a  successful  career  as  an  undergraduate  at  the  latter.  They  were 
both  numbered  among  that  distinguished  group — including  the 
present  Prime  Minister,  the  present  leader  of  the  Opposition  *  and 
Sir  Henry  Maine — who,  in  its  early  days,  under  the  dexterous 
editorship  of  Cook,  made  the  Saturday  Review  a  power  in  the 
world  both  of  journalism  and  of  literature.  They  both  seceded 
from  its  staff  in  1861  owing  to  an  attack  on  Stanley,  which  may 
be  attributed  to  the  fact  that  its  proprietor,  Mr.  Beresford  Hope, 
combined  a  rigid  orthodoxy  with  Batavian  grace.  This  was  the 
period  of  Essays  and  Reviews,  when  the  present  Archbishop  of 
Canterbury  first  became  known  as  a  famous  heretic,  when 
Stephen  was  defending  Rowland  Williams  in  the  Court  of  Arches, 
and  the  names  of  the  late  Dean  of  Westminster  and  the  late 
Master  of  Balliol  were  as  Anathema  Maranatha  in  all  the 
churches.  In  Jowett's  case  Bowen's  hatred  of  bigotry  took  an 
extra  edge  from  his  personal  affection  for  its  victim.  On  one 
occasion  he  went  up  to  Oxford  to  oppose  the  high-minded 
scheme  by  which  the  Regius  Professor  of  Greek  was  to  be 
deprived  of  his  salary — not  on  the  ground  that,  as  might  fairly 
have  been  alleged,  he  was  a  little  shaky  in  his  particles  (the 
*  rSir  W.  Harcourt.j 
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printer  should  be  careful  not  to  omit  the  initial  letter),  but 
because  his  yiews  as  to  plenary  inspiration  were  supposed  to  be 
wanting  in  precision.  "  I  really  think,"  said  some  one  in  the 
train,  "that  we  may  win  to-day  about  Jowett's  salary.  The 
country  clergy  came  up  in  such  numbers  to  vote  about  that 
educational  question,  that  they  Avill  hardly  go  to  the  trouble 
and  expense  of  coming  again."  "Won't  they?"  said  Bowen  ; 
"  they  will  think  that  education  is  a  bad  thing,  but  that  justice 
is  a  worse,  and  they  will  come  in  hundreds  "—which,  adds  Sir 
Mountstuart  Grant-Duff,  who  tells  the  story,  was  precisely  what 
they  did.  This  must  have  been  after  an  attempt  to  baulk 
Jowett  of  his  position,  by  demanding  whether  he  was  prepared 
to  sign  the  thirty-nine  articles,  had  been  frustrated  by  the 
characteristic  reply,  "Certainly,  if  you  have  a  little  ink.'"'  On  a 
later  occasion  Bowen  suggested  that  a  work  entitled  "  Defence  of 
the  Church  of  England,  by  a  beneficed  clergyman  "  might  be 
described  as  "  In  other  words,  a  defence  of  the  thirty-nine 
articles,  by  a  bona  fide  holder  for  value."  Bowen's  friendship 
with  his  old  college  tutor  remained  unimpaired  to  the  last  and, 
among  the  letters  published  in  Sir  H.  Cunningham's  Sketch, 
those  from  Jowett  are  of  special  interest.  There  was  probably 
no  compliment  which  Bowen  valued  more  highly  than  that  by 
which  his  old  college,  in  the  exercise  of  a  special  privilege,  elected 
him  as  its  Visitor.  It  was  hoped  by  some — at  a  time  when  his 
health  was  known  to  be  seriously  impaired,  and  it  was  doubtful 
whether  his  strength  would  enable  him  to  continue  judicial 
work — that  he  might  have  been  induced  to  become  Jowett's 
successor  as  Head  of  the  College.  But  this  was  not  to  be ;  and 
in  fact  his  last  public  appearance  was  at  the  meeting  convened 
to  consider  the  proposed  memorial  to  the  great  Master,  who  had 
died  at  the  residence  of  another  old  friend  and  pupil,  Mr.  Justice 
Wright.  The  principal  resolution,  on  that  occasion,  was  pro- 
posed by  Coleridge,  and  seconded  by  Bowen ;  "  in  a  few  months 
both  had  followed  the  friend  whose  loss  was  now  their  common 
sorrow  and  whose  merits  their  common  theme  " — and  by  whose 
biography,  from  the  judicious  pens  of  Messrs.  Abbott  and 
Campbell,  it  may  here  be  added,  that  branch  of  literature  has 
now  been  permanently  enriched. 

It  may  be  mentioned,  as  a  rather  singular  coincidence,  follow- 
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ing  their  connection  on  the  Saturday,  that  Bowen's  first  case  of 
importance  at  the  bar  was  a  heavy  arbitration,  in  which  he  was 
retained,  as  junior  to  Stephen,  on  behalf  of  the  Birmingham 
firm  of  screw- makers  of  which  Mr.  Joseph  Chamberlain  was 
then  a  member.  The  present  Secretary  of  State  was  much 
impressed  with  the  ability  of  both  his  counsel  and  in  each  case 
the  business  relation  led  to  a  permanent  friendship.  It  also 
happened  that  they  were  both  appointed  to  the  Bench  in  the 
same  year — 1879 — and  died,  within  a  month  of  one  another, 
in  1894.  Stephen's  health — undermined,  it  seems  probable,  by 
the  extraordinar}'  and  multifarious  industry  and  incessant  toil 
with  which  he  had  taxed  a  singularly  powerful  constitution — 
had  failed  some  years  before  and  necessitated  his  retirement. 
It  was  a  melancholy  instance  of  exceptional  vigour  followed  by 
premature  decay.  Bowen,  though  a  famous  athlete  in  his  youth, 
as  a  man  had  never  been  robust ;  in  his  case  his  friends  believed 
that  his  strength  had  been  permanently  sapped  by  the  enormous 
labours  and  protracted  strain  entailed  on  the  junior  counsel  for 
the  defence  in  the  Tichborne  action  and  for  the  Crown  in  the 
prosecution  of  Orton.  The  hope  that  in  the  serener  and  more 
leisured  atmosphere  of  the  House  of  Lords — where,  he  playfully 
suggested,  he  might  have  assumed  the  title  of  "  Lord  Concurry  " 
— he  might  still  be  spared  to  adorn  the  highest  legal  tribunal 
of  the  Empire  was  unhappily  not  to  be  fulfilled. 

It  is  difficult  to  write  of  Bowen,  and  of  the  sentiments  in- 
spired by  his  character  and  personality,  his  gifts  and  graces, 
without,  on  the  one  hand,  incurring  the  imputation  of  extrava- 
gance on  the  part  of  those  who  knew  him  not  or,  on  the  other, 
being  blamed  for  inadequacy  by  those  who  did.  As  to  the 
latter,  insatiahiliter  deflevimus.  To  the  former  we  can  only  say — 
as  was  said,  if  we  remember  rightly,  to  one  who  had  never  heard 
Bossuet  preach — vous  n'avez  pas  6t6  sous  la  baguette  du  magicien. 
Of  his  personal  charm,  however,  of  the  qualities  which  made  him 
the  hero  of  his  comrades  at  school  and  college,  and  induced  the 
affectionate  admiration  with  which  he  was  regarded  by  his 
contemporaries  at  the  bar  and  his  colleagues  on  the  bench,  some 
idea  may  be  gathered  from  the  graceful  tribute  to  his  memory 
which  we  owe  to  the  accomplished  pen  of  Sir  Henry  Cunningham. 
In  suavity  of  manner  he  may  be  said  to  have  resembled  Renan, 
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of  whom  it  is  asserted  that  his  nearest  approach  to  a  conversa- 
tional negative  was  always  preceded  by  the  formula  "  mon  cher, 
vous  avez  mille  fois  raison  ! "  This  Avas  just  the  reverse  of 
Johnson's  style,  Avho,  even  when  in  substance  not  disagreeing 
with  the  last  speaker,  usually  began  by  knocking  him  down  with 
a  preliminary  "  No,  sir ! "  The  writer  remembers  on  one  occa- 
sion being  before  Bowen  in  Chambers,  shortly  before  the  Courts 
in  the  Strand  were  formally  opened,  and  when  the  Judges  had 
just  begun  to  take  Chamber  applications  in  Mr.  Street's  Gothic 
palace.  The  question  was  as  to  the  venue  of  a  case  involving 
some  question  as  to  the  navigation  of  the  Mersey.  It  had  been 
set  down  in  the  Queen's  Bench  Division  and  counsel  endeavoured, 
with  much  ingenuity,  to  persuade  the  Judge  that  it  might  most 
conveniently  be  tried  by  a  London  jury.  Bowen  listened 
patiently  and  then,  blandly  and  succinctly,  replied: — "Liver- 
pool case,  Mr.  M.  ;  you  must  get  them  to  give  you  a  special 
retainer."  The  story  is  well  known  of  his  "  little  amendment " 
when  the  Courts  were  actually  opened  by  the  Queen  and  the 
Judges  were  framing  the  inevitable  address.  The  draft  contained 
the  expression  "  Conscious  as  we  are  of  our  many  shortcomings," 
and  to  this  some  exception  was  taken.  "  Suppose,"  Bowen 
demurely  suggested,  "  that  we  substitute  '  Conscious  as  we 
are  of  each  other's  shortcomings.'  "  We  fancy  that  it  must  have 
been  Bowen  Avho,  when  his  friend  "J.C."  remarked  that  the 
"  C.J.,"  with  whom  he  had  been  sitting  in  banc,  had  recently 
been  more  wakeful  than  usual,  remarked  that  he  had  himself 
observed  that  the  Chief  had  of  late  been  troubled  with  occasional 
attacks  of  insomnia.  For  several  typical  examples  of  his  wit 
and  humour  we  must  refer  the  reader  to  the  memoir  before  us. 
Others,  unrecorded  there,  will  remain  in  the  recollection  of  his 
friends ;  unfortunately  he  did  not  persevere  with  his  plan,  play- 
fully announced  at  the  time  of  his  call  to  the  bar,  "  to  keep  a 
register  of  all  my  best  and  most  brilliant  remarks  for  the  benefit 
of  some  future  author  of  the  Lives  of  the  English  Chancellors." 

Of  Bowen  indeed  it  might  well  be  said,  nihil  tetigit  quod  non 
(/rnavit.  His  work  at  the  bar,  his  judicial  qualities,  so  well 
described  and  eulogised,  at  the  time  of  his  death,  by  the  veteran 
Master  of  the  Rolls,  his  public  services  as  a  Commissioner  in 
investigating,    when   a   rising   barrister,    such    matters   as    the 
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operation  of  the  Truck  Acts  and,  in  the  last  year  of  his  life,  the 
law  applicable  to  affairs  like  the  Featherstone  Riots — all  seemed 
to  be  done  with  such  approach  to  perfection  as  humanity  may 
compass.  His  health,  never  robust,  did  not  permit  him  to 
undertake  many  engagements  outside  the  ordinary  routine  of  a 
laborious  life.  His  "  literary  baggage,"  though  of  small  bulk, 
was,  needless  to  say,  of  the  finest  quality.  Mention  may  be 
made  of  the  valuable  article  on  the  history  and  progress  of  the 
law  of  England  which  he  contributed,  ten  years  ago,  to  Mr. 
Ward's  "  Jubilee "  record  of  the  reign  of  Queen  Victoria. 
Another  characteristic  specimen  of  his  style  is  afforded  by  an 
address  delivered,  shortly  before  his  death,  at  the  Working 
Men's  College  in  Great  Ormond  Street,  on  the  subject  of  popular 
education,  from  which  we  may  perhaps  be  permitted  to  make  a 
brief  quotation  : — 

The  first  result  of  a  great  educational  movement  is  a  general  diffusion  of 
mediocre  knowledge,  and  it  is  idle  to  expect  a  literary  millennium  at  once  to 
set  in.  Till  recently  intelligence  ran  in  a  restricted  channel  between  bound- 
aries that  were  ungenerously  narrow.  The  river  has  broken  its  banks  and 
overwhelmed  the  land  ;  it  sweeps  in  a  sounding  sea  over  the  plains,  and  one 
cannot  be  surprised  that  it  does  not  flow  everj'^vhere  at  its  old  depth.  At 
such  periods  in  the  onward  march,  a  gi-eat  deal  is  said,  done  and  written 
that  is  below  the  level  of  creditable  learning.  The  noise  of  newly  emanci- 
pated tongues  drowns  the  still  small  voice  of  culture.  High  standards  are 
not  recognised,  or  cease  to  be  impressive  ;  the  quality  of  the  supply  is  affected 
by  the  quantity  of  the  demand,  since  cheap  thought,  like  light  claret,  can  be 
produced  on  an  extensive  scale.  The  highways  and  byways  of  literature  are 
given  up,  so  to  speak,  to  the  literary  bicyclist.  He  travels  in  a  costume 
peculiar  to  himself,  and  he  considers  the  landscape  as  his  own.  Expressions 
of  violence  are  employed  to  describe  commonplace  emotions.  Towards 
individuals  we  practise  the  same  indistinctness  of  judgment,  the  same  in- 
difference to  proportion.  We  pursue  successful  men  and  women  to  their 
down-sitting  and  uprising  ;  we  enjoy  descriptions  of  their  household  furniture. 
Memorials  are  erected  to  every  one  who  will  only  die  in  the  odour  of  respect- 
ability. We  wi-ite  long  biographies  of  nobody,  and  we  celebrate  the  centenaries 
of  nothing. 

Bowen  was  more  than  once  compelled,  for  a  considerable 
period,  to  give  up  all  professional  work  and  endeavour  to  recruit 
his  failing  health  by  prolonged  rest  and  travel.  At  such  times 
he  sought  recreation  in  the  study  of  the  classics  and  original 
composition.  The  specimens  of  his  muse,  now  for  the  first  time 
given  to  the  public,  show  that,  in  addition  to  the  most  refined 
taste,  he  possessed  many  of  the  other  gifts  which  go  to  make  a 
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true  poet.  His  most  considerable  and  sustained  effort  in  this 
direction  was  a  version  of  the  Eclogues  and  the  first  half  of  the 
^•Eneid,  to  which  for  several  years  he  devoted  much  of  his  leisure, 
and  which  perhaps  on  the  whole  approximates  more  closely  to 
success  than  any  other  of  the  numerous  attempts  to  grasp  the 
Mantuan  Proteus.  His  work  was  the  subject  of  a  warm  apprecia- 
tion by  no  less  qualified  a  Vergilian  critic  than  Professor  Sellar ; 
but  perhaps  he  valued  still  more  highly  the  compliment  on  the 
execution  of  his  task  which  reached  him  in  the  following  lines — 
laudatio  a  laudato  viro — from  so  accomplished  a  scholar  and  expert 
in  classical  translation  as  his  colleague  Denman  . — 

Ipsi  Vergilio  qui  iam  suj^eraddis  lionores, 

accipias  grates,  care  poeta,  meas. 
Carmina  quae  puero,  vix  intellecta,  placebant, 

auspice  te,  referunt  gaudia  quanta  seni ! 

It  is  to  the  pen  of  Denman,  himself  so  soon  to  follow  his 
friend,  that  we  owe  the  inscription,  singularly  felicitous  both  in 
sentiment  and  expression,  engraved  on  the  tablet  to  Bowen's 
memory,  set  up  by  his  old  colleagues,  the  Benchers  of  Lincoln's 
Inn,  in  the  vestibule  of  their  chapel.  Nulli  quam  nobis  fleUlior 
occidit— so  runs  the  legend.  It  is  indeed  the  case,  happily  for 
humanity,  that  "consolation's  sources  deeper  are  than  sorrows 
deepest."  In  the  words  of  that  "idle  singer  of  an  empty  day," 
who  has  himself,  like  all  the  other  great  poets  of  the  Victorian 
Era,  now  passed  away  : — 

The  deeds  of  men  must  pass, 
And  their  remembrance,  as  their  body,  die 
Or,  if  their  memory  fail  not  utterly. 
Like  curious  pictures  shall  they  be  at  best, 
For  men  to  gaze  on  while  they  sit  at  rest, 
Talking  of  alien  things  and  feasting  well. 

Still  there  must  be  left  not  a  few,  among  the  friends  and 
companions  of  Charles  Bowen — the  souls  who  wrought  and 
thought  and  sought  with  him — who  of  him  will  speak  often  to 
one  another,  while,  ever  and  anon,  in  reflecting  on  that  pre- 
mature loss,  it  will  be  difficult  to  repress  the  thought,  heu  quanta 
minus  est  ami  reliquis  versari  quam  tui  meminisse ! 


u 


ON   CIRCUIT   AT   THE   CAPE* 

The  lives  of  eminent  lawyers,  if  narrated  with  even  moderate 
skill,  rarely  fail  to  comprise  much  of  interest  to  lay  as  well  as 
legal  readers.  The  field  of  experience  traversed  is  a  wide  one ; 
nihil  humani  alienum.  In  many  cases,  especially  in  the  last  and 
the  earlier  portion  of  the  present  century,  some  of  the  best 
reading  is  to  be  found  in  the  anecdotes  and  reminiscences  of 
circuit  life,  with  its  humorous  incidents  and  occasional  adventures, 
the  play  of  rival  wits,  the  stories  of  exciting  trials  and  sensational 
cUnouemens.  The  perils  of  the  post-chaise,  the  humours  of  the 
road,  the  fun  of  "  grand  night "  at  the  circuit-mess,  all  these  have 
become  little  more  than  legendary.  Counsel  now  run  down  from 
London  by  the  night  express,  and  hurry  back  so  soon  as  their 
case  is  over ;  and  where  there  is  anything  like  a  steady  stream  of 
work,  it  is  nearly  monopolised  by  the  local  bar.  Some  of  the 
characteristics  of  circiait  life  in  Scotland — 'twas  sixty  years  since 
or  thereabouts — are  graphically  described  in  Lord  Cockburn's 
Circuit  Journeys,  which,  with  the  inevitable  repetitions  of  a  diary, 
and  not  a  little  cramhe  repctita,  fit  exercise  for  the  art  of  judicious 
skipping,  still  contain  much  to  please  the  taste  of  the  lawyer,  the 
antiquary,  or  even  "  that  beast,  the  general  reader."  Such  pages 
preserve  the  aroma  of  manners  and  customs,  of  ways  of  life  and 
habits  of  thought,  now  obsolete  or  rapidly  obsolescent.  If  we 
turn  to  the  Colonies,  we  may  there  find  a  reproduction,  modified 
by  its  environment,  of  some  of  the  quaint  features  of  former 
circuit  life  at  home.  The  old  assertion  that  there  is  no  law  south 
of  the  Tropic  of  Cancer  is  somewhat  too  sweeping.  The  English- 
man, when  he  sets  up  one  of  John  Bull's  branch  establishments, 
includes  in  his  kit  a  copy  of  the  British  Constitution ;  the  lawyer 
*  Macmillan's  Magazine,  April  1898. 
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soon  follows  with  his  wig  and  gown,  and  sets  up  his  Courts  of 
Oyer  and  Terminer,  and  goes  circuit  with  his  Archbold's  Pleadings 
and  Taylor's  Evidence,  his  Stephen's  Digest,  and  the  latest  edition 
of  the  Bules  of  Court.  He  will  find  himself  amidst  surroundings 
which,  with  some  picturesque  diversity  of  detail,  yet  in  many 
respects  resemble  those  of  circuit  life  in  England  or  Scotland 
in  the  brave  days  of  old. 

Let  us  take  the  Cape  for  example.  Here  also  we  have  begun 
to  speak  of  the  *'  old  days,"  when  there  were  only  three  Judges 
of  the  Supreme  Court,  all  sitting  beneath  the  shadow  of  Table 
Mountain.  They  were  the  successors  of  the  Senators  of  the  old 
Dutch  Council  of  Justice,  who,  with  their  peaked  beards,  flowing 
robes,  and  big  silk  ruffles,  with  three-cornered  hats  on  their  heads 
and  long  pipes  in  their  mouths — a  sensible  habit,  which  mini- 
mised that  tendency  to  judicial  interruption  of  forensic  rhetoric  of 
which  in  these  latter  days  we  sometimes  hear  complaints — ad- 
ministered Van  Diemen's  Code.  Anthony  Van  Diemen,  under 
whose  auspices  Tasmania  was  discovered,  and  who  gave  it  its 
original  name,  still  occasionally  used  by  old-fashioned  people,  was 
at  one  time  Governor  of  Batavia,  and  of  Batavia  the  Cape  was 
reckoned  a  buiten-comptoir  or  outlying  trading  station,  till  the 
English  annexation  in  1806.  Under  the  Statutes  of  India  the 
advocates  and  attorneys  seem  to  have  been  kept  well  in  hand, 
as  the  following  regulations  will  show  :  (1)  They  shall  enter  into 
no  agreements  with  their  clients  to  share  in  the  proceeds  of  the 
suit.  (2)  Advocates  may  keep  their  hats  on  when  the  judges  do ; 
attorneys  have  to  appear  bareheaded.  (3)  Advocates  shall  not 
argue  after  the  judges  have  passed  sentence.  (4)  They  shall  not 
run  after  clients  for  cases.  (5)  They  shall  not  take  more  cases 
than  they  can  expeditiously  manage.  (6)  Their  pleadings  shall 
be  short,  without  vmnecessary  verbiage  or  repetitions.  (7)  They 
shall  take  good  care  not  presumptuously  to  assert  what  they 
cannot  prove.  (8)  They  shall  not  take  cases  on  condition  not  to 
receive  money  before  the  suit  is  gained.  (9)  They  shall  attend 
Court  whether  they  have  cases  or  not. 

Circuit  Courts  in  the  various  districts  of  the  Colony  were 
established  by  the  Charter  of  Justice  signed  by  William  the 
Fourth  in  1831 ;  and  the  Judges  took  it  in  turn  to  administer 
itinerant  justice  throughout  the  land.     Each  circuit  lasted  some 
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three  months,  and  they  were  held  twice  a  year.  The  Judge 
travelled  in  a  light  wagon  or  "spider,"  the  advocates,  usually  in 
pairs,  in  Cape  carts.  The  monotony  of  the  road  was  relieved  by 
plenty  of  shooting  and  an  occasional  hunt ;  there  is  still  a  fair 
amount  of  sport  to  be  had,  but  unfortunately  far  less  leisure  for 
such  diversions.  There  is  a  story,  of  a  comparatively  recent 
period,  of  a  little  argument  between  the  present  Chief  Justice, 
then  a  junior  at  the  bar,  and  one  of  his  predecessors,  a  great 
authority  on  railway  law,  whom  Downing  Street  accordingly 
despatched  to  the  Cape,  where  no  questions  of  through  rates,  or 
complications  as  to  terminals,  were  at  that  time  likely  to  trouble 
the  bench.  Mr.  de  Villiers  (says  the  late  Mr.  Justice  Cole,  in 
a  lecture  on  his  "  Eeminiscences,"  delivered  some  years  ago  at 
Grahamstown)  one  day  brought  down  a  fine  paauw  (a  sort  of 
bustard)  which  he  sent  as  a  present  to  Sir  William  Hodges. 
They  did  not  meet  again  till  the  Court  had  closed  and  they  were 
once  more  on  the  road.  Sir  William  came  up  : — "  I  have  to 
thank  you  for  that  imaiiw,  De  Villiers ;  it  was  a  very  fine  bird 
indeed.  But,  I  say,  is  it  not  out  of  season  ? "  "  Oh  but.  Sir 
William,  travellers  are  specially  allowed  by  the  Ordinance  to 
shoot  both  in  and  out  of  season."  "  Ah,  yes ;  but  doesn't  that 
mean  for  their  own  consumption?"  "Well,  Sir  William,"  was 
the  reply,  "  when  I  sent  you  that  bird  I  thought,  of  course,  you 
would  invite  me  to  dinner." 

In  those  days  there  were  sundry  perils  to  be  encountered  by 
flood  and  field  ;  but  apart  from  such  incidents,  the  travelling 
must  have  been  rather  a  tedious  business,  though  it  was  done  in 
a  leisurely  and  comfortable  fashion.  There  Avas  a  good  deal 
more  pomp  and  circumstance  than  at  present  about  the  reception 
of  the  Judge  and  his  retinue,  whom  all  the  "  leading  citizens  " 
came  out  to  escort  in  a  long  procession,  sometimes  headed  by  a 
band,  into  the  assize  town.  Now  the  Judge  often  arrives  by 
train  at  some  unearthly  hour,  and  the  Sheriff  makes  a  virtue  of 
having  sat  up  extremely  late  or  risen  extremely  early,  and 
generally  eaten  the  bread  of  carefulness,  in  order  to  greet  him 
on  the  platform.  There  are  now  nine  Judges  in  the  Colony, 
and  three  circuits — the  Eastern,  Western  and  Northern — each 
held  twice  a  year  and  lasting  several  weeks.  Many  parts  of  the 
Colony  are  still  beyond  the  reach  of  the  railway.     Some  years 
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ago  a  learned  counsel,  now  a  distinguished  Judge,  determined  to 
do  his  duty,  and  earn  his  fee,  as  prosecutor  for  the  Crown,  had 
to  swim  a  flooded  river  in  order  to  reach  his  Court ;  and  it  is 
still  an  occasional  experience  for  Judges  in  the  Transkei  to  have 
to  be  hauled  across  the  rivers  in  a  box  or  basket  suspended  from 
a  rope  of  wire.  I  have  myself,  on  reaching  a  railway  station  in 
the  evening,  some  miles  from  the  circuit  town,  found  no  convey- 
ance awaiting  me,  and  been  compelled  to  pass  the  night  in  my 
travelling -saloon,  owing  to  the  interruption  of  communications 
by  a  stream  in  tiood.  Judex  expedat  clum  defluat  amnis;  fortu- 
nately next  morning  the  river  was  "  down,"  and  we  were  enabled 
to  open  the  Commission  without  any  serious  delay. 

In  the  Transkeian  districts,  comparatively  recently  annexed, 
the  rude  barbarian  still  occasionally  plays  jokes  of  a  very  prac- 
tical order.  On  one  occasion  the  learned  Judge  who  used  to  be 
such  an  adept  at  swimming  rivers,  on  reaching  the  place  for  the 
mid-day  "  outspan,"  found  that  a  native  chief  had  anticipated 
him  with  a  peremptory  requisition  for  supplies,  and  calmly  appro- 
priated the  fowls  which  were  on  the  spit  for  the  Judge's  lunch. 
Some  of  these  natives,  Pondos  and  Tembus,  Gaikas  and  Gcale- 
quas,  have  a  ready  wit  and  plenty  of  humour.  They  are  great 
rhetoricians  and  often,  when  they  happen  to  find  themselves  in 
the  dock,  prove  ingenious  advocates  and  deadly  cross -examiners. 
From  the  same  conspicuous  position  they  have  been  known  to 
exhibit  their  sporting  propensities.  The  other  day  such  an  one 
offered  to  lay  the  Judge  half-a-sovereign  that  he  would  not  get 
off.  The  jury  eventually  acquitted  him  ;  but  instead  of  leaving 
the  dock,  as  usually  happens  in  such  cases,  with  a  great  shout 
of  gratitude  and  triumph,  he  was  observed  to  be  fumbling  in  his 
pocket.  When  told  he  could  go,  he  explained  that  he  had  lost 
his  bet  and  was  quite  prepared  to  settle.  The  Judge,  however, 
seems  to  have  thought  that  the  dock  was  probably  a  "place 
within  the  meaning  of  the  Act."  He  was  doubtless  aware  of 
the  decision  of  Mr.  Justice  Hawkins  and  his  colleagues,  which 
Lord  Esher  and  his  colleagues  had  not  then  upset,  and  the  pro- 
ceedings went  no  further. 

There  are  still  great  stretches  of  country  to  be  traversed  by 
road.  The  Judge  usually  has  a  "  spider,"  a  sort  of  light  coach, 
or  strong  Cape  cart,  with  four  horses,  a  wagon  with  eight  horses 
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or  mules  for  the  servants  and  supplies  (mainly  consisting  of  a 
good  stock  of  ^A'ine  and  cigars,  an  adequate  supply  of  groceries 
and  other  travellers'  necessaries,  and  the  irreducible  minimum  of 
books  and  papers),  with  a  couple  of  saddle-horses  to  relieve  the 
tedium  of  the  journey  by  occasional  equestrian  exercise.  The 
transport  is  usually  in  the  hands  of  Malay  contractors,  good, 
trustworthy  men,  but  with  a  propensity  for  starting  at  daybreak, 
giving  their  animals  plenty  of  rest  on  the  road,  and  arriving  before 
sunset  at  the  journey's  end.  These  Malays  are  strict  Mahome- 
dans  ;  and  the  only  time  when  their  good-humour  and  cheerfulness 
are  apt  to  fail  them  is  if  the  circuit  should  happen  to  fall  in 
the  month  of  Ramazan.  To  travel  from  sunrise  to  sunset,  amid 
heat  and  dust,  without  bite  or  sup,  involves  some  strain  on  the 
system,  and  the  horizon  is  anxiously  scanned  for  the  first  glimpse 
of  the  new  moon.  They  are  skilful  drivers  and,  for  business 
reasons,  very  careful  of  their  equipage  and  merciful  to  their 
beasts.  If  anything  goes  wrong  -with  the  harness,  a  riempije,  or 
little  rope,  will  usually  serve  as  a  stop-gap,  but  it  does  not  do  to 
let  the  animals  fall  sick  or  sorry.  We  outspan  perhaps,  for  the 
mid-day  rest,  at  some  wayside  farm,  where  one  usually  meets 
Avith  a  courteous  and  hospitable  reception.  The  Boer  takes  you 
to  see  his  prize  ram,  while  the  goodwife,  with  equal  pride,  shows 
you  over  her  blooming  garden.  "Water,  of  course,  is  the  sine  qua 
non,  and  the  journey  must  be  so  planned  that  at  reasonable 
intervals  the  horses  can  be  halted  to  enjoy  "a  roll  and  a  drink." 
There  are  many  scriptural  allusions  to  the  subject,  Avhich  the  reader 
can  scarcely  thoroughly  appreciate  unless  he  has  travelled  either 
in  North  or  South  Africa,  in  the  Australian  back-country,  or  in  the 
East.  It  is  only  amid  such  scenes  that  he  feels  the  oppression 
of  "  a  dry  and  thirsty  land  where  no  water  is,"  or  really  learns 
how  grateful  is  the  aspect  of  "  rivers  of  water  in  a  dry  place  and 
the  shadow  of  a  great  rock  in  a  weary  land."  When  one  realises 
how  precious  is  the  commodity,  one  can  feel  little  surprise  at 
the  obstinacy  of  the  disputes  about  irrigation.  In  some  districts 
the  advocates  think  themselves  aggrieved  if  the  circuit  does  not 
yield  at  least  two  or  three  big  "  water-right "  cases ;  and  the 
controversies  between  riparian  proprietors  have  been  described 
as  being  as  perennial  as  the  streams  themselves.  Besides 
such  cases,  there  are  sometimes  great  fights  about  boundaries, 
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involving  much  testimony  from  old  inhabitants  about  ancient 
beacons,  contests  about  inheritances  and  the  construction  of 
wills ;  "  the  village  schoolmaster  who  makes  the  will "  is  still  a 
popular  figure  in  the  Cape  Courts.  Questions  of  trespass  and 
rights  of  way,  and  other  servitudes,  are  not  infrequent,  and  there 
is  the  usual  olla  podrida  of  broken  contracts  and  debated 
accounts,  false  imprisonment  and  malicious  prosecution,  libel 
and  slander,  insolvency  and  divorce. 

I  have  referred  to  the  long  and  weary  pilgrimages  through 
the  Karoo.  The  characteristic  features  of  this  arid  tract,  with 
its  scrub -covered  plains  and  stony  hills,  have  been  vividly 
sketched  by  Olive  Schreiner,  and  once  stirred  the  enthusiasm  of 
the  late  Lord  Carnarvon,  when  travelling  through  it,  in  a  special 
train,  between  Cape  Town  and  Kimberley.  In  the  long  run  it 
becomes  a  trifle  monotonous  to  the  circuiteers,  jolting  day  after 
day  over  what  by  courtesy  are  called  public  roads.  There  are, 
however,  many  fine  bits  of  scenery  by  way  of  a  change,  as  for 
instance  in  the  well  wooded  and  watered  regions  of  the 
Transkei.  In  the  highlands  of  New  England  one  might  fancy 
oneself  in  Scotland,  though  the  names  of  the  mountain  farms — 
Pelion  and  Ossa  and  Olympus — are  suggestive  rather  of  Tempo's 
Vale  and  men  who  strove  with  gods.  There  it  is  said  to  some- 
times snow  at  Christmas,  and  Christmas  is  mid-summer  at  the 
Cape.  Over  the  mountains,  between  Prince  Albert  and 
Oudtshoorn,  is  a  splendid  twelve  hours'  drive,  if  it  hold  fine 
weather,  reminding  one  of  the  Tyrol.  We  pass  through  the 
Knysna  forest,  where  elephants  still  tramp,  and  down  the 
Montagu  Pass,  a  real  bit  of  Switzerland,  from  Oudtshoorn, 
which  Italians  would  call  Oudtshoorn  la  gmssa,  a  district 
rich  in  corn  and  wine,  tobacco  and  golden  grain,  to  George 
Town  and  Mossel  Bay,  where  the  limbs  of  the  law  refresh 
themselves  with  bottled  stout  and  succulent  "  natives "  at 
three-and-sixpence — a  hundred.  Along  the  Cedarberg  range 
to  far  Clanwilliam,  where  the  Olifants  River  winds  below  and 
the  baboons  chatter  in  the  hrantzes  above,  is  another  picturesque 
two  days'  journey ;  but  descriptions  of  scenery  are  likely  to  prove 
tedious  reading,  unless  enlivened  with  an  artistic  touch  beyond 
a  dull  lawyer's  pen.  Let  it  suffice  to  say  that  the  beauties  of 
the  Colony  are  by  no  means  confined  to  the  much  vaunted  Cape 
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Peninsula,  There  is  an  opening,  it  may  be  suggested,  for  Mr. 
Cook  and  his  rund-reise  system  ;  only,  before  such  tours  can  be 
recommended  as  generally  attractive,  something  must  be  done 
to  improve  the  average  accommodation  on  the  way.  To  the 
traveller,  sportsman  or  artist,  in  search  of  a  fine  climate  and 
interesting  country,  who  does  not  mind  a  little  "roughing," 
even  to  the  mere  globe-trotter,  in  his  ceaseless  conflict  with 
the  impracticable  hours,  who  begins  to  weary  of  golf  at  Pau  or 
roulette  at  Monte  Carlo,  of  the  prospect  from  Mustapha 
Superieur  or  the  gregarious  amenities  of  a  "  tourist  boat,"  a  hint 
to  try  the  Cape  may  be  worth  considering. 

The  study  of  mankind  is  to  many  more  attractive  than  the 
beauties  of  nature.  The  characteristics  and  idiosyncrasies  of 
the  people  are  nowhere  better  illustrated  than  in  the  proceedings 
of  the  law  courts. 

Quicquid  agunt  homines  nostri  est  farrago  libelli. 

At  the  Cape  the  presence  of  the  Dutch  element,  and  the 
existence  of  a  large  and  thriving  native  population,  produce 
some  special  features  rich  in  local  colour.  In  many  districts  the 
primitive  Boer  still  holds  the  field  and  owns  the  land.  He  reads 
little  but  the  Bible,  is  much  under  the  influence  of  his  Minister, 
whom  he  generously  supports — the  Dutch  Reformed  Church  is 
usually  the  principal  building  in  the  place,  and  the  parsonage  the 
finest  house — lives  a  patriarchal  life  and  regards  the  aborigines 
much  as  the  Israelites  regarded  the  children  of  Canaan,  whom, 
under  divine  guidance,  they  had  dispossessed.  In  charging  a 
country  jury  any  literary  allusion,  however  trite,  would  fall  very 
flat ;  but  a  scriptural  illustration  is  always  quickly  seized.  The 
Circuit  Court  sometimes  falls  at  the  season  of  the  quarterly 
nachtrnaal,  or  communion,  when  half  the  countryside  come  to 
town  for  the  special  services.  On  one  occasion,  when  we 
happened  to  be  staying  over  Sunday,  and  attended  the  Dutch 
church,  the  Minister,  on  entering  the  pulpit,  observed  that,  in 
view  of  the  presence  of  the  Judge  and  jury,  he  should  select  a 
topical  subject  for  his  discourse,  and  proceeded  to  preach  on 
Pontius  Pilate  on  the  judgment-seat ! 

The  country  farmer,  though  he  occasionally  gets  into  trouble 
for  assaulting  his  servant — servants  are  apt  to  be  provocative, 


ON  CIKCUIT  AT  THE  CAPE  297 

especially  where  there  are  facilities  for  obtaining  drink — or  re- 
marking the  sheep  of  his  neighbour,  as  a  rule  is  a  very  law- 
abiding  person,  and  is  usually  to  be  seen  in  the  jury-box,  dressed 
in  his  Sunday-best.  He  is  often  very  proud  of  the  distinction 
implied  in  the  receipt  of  a  special  invitation  from  the  Queen  to 
assist  her  in  that  capacity,  and,  especially  since  a  modest  fee  has 
been  awarded  for  his  attendance,  cases  of  absence  or  excuses 
from  serving  have  become  extremely  rare.  The  Kafir  or  Hot- 
tentot appears  as  a  witness  or  prisoner,  and  in  the  latter  event 
often  prefers,  for  more  reasons  than  one,  the  honour  and  glory 
of  appearing  before  a  "  red  Judge  "  and  a  jury,  with  a  large  and 
appreciative  audience,  to  the  more  expeditious  and  less  cere- 
monious justice  dispensed  in  the  Court  of  the  Eesident  Magistrate. 
The  prisoner  of  course  has  the  right  of  challenge,  and  this  some- 
times requires  a  little  explanation.  When  asked  whether  he 
has  any  objections  to  the  jury,  he  sometimes  asserts  that  he 
"objects  to  the  lot."  On  one  occasion  an  old  woman  challenged 
a  highly-respected  farmer  and,  on  being  afterwards  asked  whether 
she  had  had  any  special  reason  for  her  selection,  explained  that  she 
thought  she  was  bound  to  object  to  some  one  and  had  therefore 
picked  out  the  ugliest.  Another  prisoner  expressed  himself  as 
perfectly  satisfied  with  the  jury;  his  objection  was  to  the  "  ou  baas 
in  de  rooi  rok  "  (the  old  master  in  the  red  robe)  on  the  bench. 
On  one  circuit,  many  years  ago,  for  such  objection  plausible  grounds 
might  have  been  alleged.  The  Judge  was  a  very  learned  man, 
but  of  an  irritable  temperament,  which  advancing  years  and 
frequent  attacks  of  gout  had  not  improved.  One  day  he  was  in 
a  very  bad  humour.  A  prisoner,  who  had  pleaded  not  guilty, 
was  tried  and  convicted.  The  Judge  said  the  case  was  a  clear 
one ;  the  prisoner  had  only  made  it  worse  by  denying  his  guilt 
and  implicitly  charging  the  witnesses  with  perjury  ;  such  conduct 
demanded  a  severe  sentence,  which  he  got.  The  next  offender, 
warned  by  what  had  happened,  promptly  pleaded  guilty  to  the 
indictment.  "  What  1 "  said  the  Judge.  "  You  not  only  commit 
this  crime  but  you  seem  to  glory  in  your  shame.  Such  brazen 
effrontery  requires  exemplary  punishment";  and  this  also  he 
got.  Both  sentences  were  probably  deserved  ;  but  it  was  felt 
that  on  that  day  the  Judge  was  rather  hvaai,  or  hard  to  please. 
He  ended  his  days  in  harness,  and  was  long  since  laid  to  his  rest 
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in  the  quiet  cemetery  of  a  little  circuit  town  where  he  had 
arrived,  to  try  and  do  his  work,  in  a  dying  state.  I  believe  that 
the  notes  are  still  preserved  of  his  last  case,  a  capital  one,  in 
which  the  verdict  and  judgment  are  recorded  in  the  straggling 
characters  of  one  who  felt  that  for  himself  too  the  last  sentence 
had  arrived. 

Errors  of  procedure  still  sometimes  occur,  and  the  heresy  of 
confounding  the  persons  is  not  unknown.  Cupido,  a  hideous 
Hottentot,  is  arraigned,  when  Adonis,  whom  he  strongly  re- 
sembles, is  the  delinquent  really  wanted  ;  or  Booi  Jan  is  moment- 
arily mistaken  for  Jan  Booi.  A  prisoner  was  once  placed  in  the 
dock,  and  the  Crown  solemnly  alleged  that  on  such  a  day  and  at 
such  a  place  he  did  wrongfully  and  unlawfully  assault  one  Piet, 
with  intent,  etc.,  and  did  beat  him  on  the  head  with  a  kerrie  or 
other  blunt  instrument,  and  other  wrongs  and  injuries  to  the 
said  Piet  then  and  there  did ;  all  which  being  duly  interpreted, 
on  being  invited  to  acknowledge  or  deny  his  guilt,  "A%  haas" 
was  the  reply  ;  "  I  am  not  guilty.  I  am  the  boy  that  stole  Mr. 
Marais's  mare."  Such  matters  are  soon  put  right ;  others  involve 
a  grim  mixture  of  tragedy  and  comedy,  as  when  a  prisoner,  after 
a  long  trial,  had  been  convicted  of  the  crime  of  murder,  and  the 
usher,  a  muddle-headed  Irishman,  who  had  to  proclaim  silence  in 
Court  for  the  imposition  of  the  capital  sentence,  proceeded,  to 
the  Judge's  horror,  in  a  stentorian  voice,  to  call  upon  the  good 
men  and  true,  who  had  been  summoned  to  serve  on  the  jury,  to 
answer  to  their  names  and  save  their  fines. 

Other  local  officials  are  sometimes  a  little  to  seek  as  to  the 
performance  of  their  duties,  and  there  are  anxious  preliminary 
consultations  with  the  Registrar  on  the  etiquette  of  the  Circuit 
Court.  At  one  place,  where  there  had  been  no  sitting  for  some 
years,  it  was  intimated  to  the  Sheriff  that,  when  preceding  the 
Judge  into  Court,  he  should  if  possible  be  provided  with  a  staff. 
Accordingly  he  marched  in  next  morning  with  a  very  palpable 
billiard  cue,  converted  by  a  liberal  application  of  chalk  into 
a  humorous  parody  of  the  white  wand  of  office.  At  another 
place,  where  the  Judge  was  supposed  to  be  rather  a  thirsty  soul, 
the  Sheriff,  prompted  by  the  junior  bar,  marched  up  to  the 
bench,  in  the  course  of  the  sitting,  with  a  long  glass  on  a  salver. 
"  What's  this,  Mr.  Sheriff?"  said  the  Judge.     "  Brandy  and  soda 
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for  your  lordship,"  was  the  reply.  "  Well,  Mr.  Sheriff,  I'll  take 
it " ;  and  so  the  situation  was  saved.  A  junior  member  of  the 
Civil  Service  was  once  being  examined  as  to  whether  he  could 
state  the  precise  hour  of  a  certain  occurrence  which  he  had 
happened  to  observe.  "  Oh,  yes,"  he  said,  "  because  I  had  just 
gone  out  for  the  morning  drink."  "  And  when  do  you  do  that  1 " 
asked  the  Judge.  "  Eleven  o'clock,"  was  the  reply,  with  ill- 
concealed  contempt  for  such  a  display,  or  affectation,  of  judicial 
nescience,  in  regard  to  a  custom  at  once  general,  reasonable  and 
notorious.  When,  however,  as  sometimes  happens,  a  native 
witness  can  only  give  the  date  of  her  daughter's  birth  as  "  the 
year  of  the  great  snow-storm  in  September,  when  the  old  master, 
the  father  of  the  present  master,  lost  all  his  lambs  at  the  out- 
station,"  or  "  the  year  before  the  last  time  but  one  that  the 
locusts  came,"  chronology  ceases  to  be  an  exact  science.  Such 
witnesses  often  cause  much  trouble  by  their  impenetrable 
stupidity  and  invincible  ignorance.  A  Kafir  of  defective  memory, 
on  being  pressed  with  contradictions  between  his  evidence  at  the 
trial  and  his  statements  at  the  preliminary,  usuallj^  explains  that 
the  magistrate  must  have  made  a  mistake  in  recording  his  depo- 
sitions. One,  however,  I  remember,  boldly  took  the  bull  by  the 
horns  with  the  retort,  "  Well,  if  my  head  is  a  shell,  is  it  my 
fault  r' 

On  one  occasion  a  native  prisoner,  on  the  conclusion  of  the 
case  for  the  Crown,  being  asked  whether  he  proposed  to  address 
the  jury  in  his  defence,  replied  that  to  them  he  had  nothing  to 
say ;  all  he  wished  to  do  was  to  ask  the  Judge,  if  the  jury  found 
him  guilty,  to  bear  in  mind,  in  passing  sentence,  that  he  had  on 
several  occasions  been  previously  convicted.  What  was  the 
exact  idea  he  had  in  his  mind,  I  never  felt  quite  sure ;  perhaps  it 
may  have  been  that  experience  showed  that  in  his  case  punish- 
ment had  no  salutary  effects.  Confessions  ("from  St.  Augustine 
to  Eousseau,  from  Rousseau  to  Lord  Ribblesdale  ")  are  always 
interesting,  and  sometimes  pathetic ;  but  I  fear  this  candid  revela- 
tion of  r^cidivisme  did  him  no  good  with  the  jury.  In  another 
case  a  gang  of  Hottentots,  who  had  broken  into  a  grocer's  shop 
and  possessed  themselves  of  miscellaneous  spoil,  all  pleaded 
guilty  and  expressed  a  desire  to  be  punished  summarily  and  then, 
as  a  sort  of  solatium,  to  be  allowed  to  keep  the  things  they  had 
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stolen  !     This  proposition,  however,  did  not  commend  itself  to 
the  police — and  still  less  to  the  grocer. 

Juries  also  sometimes  find  rather  eccentric  verdicts.  A 
coloured  servant-girl  was  once  charged  with  attempting  to  poison 
her  mistress,  and  the  evidence  was  pretty  conclusive.  They 
retired,  talked  the  matter  over,  and  came  back  with  the  verdict, 
"  Guilty  of  murder."  This,  the  Judge  explained,  he  could  not 
accept ;  the  complainant  had  fortunately  recovered,  and,  as  they 
had  seen,  was  now  alive  and  well.  The  jury  again  deliberated 
and  presently  returned  with  another  decision,  "Guilty  of 
suicide."  "But,"  said  the  Judge,  "not  only  the  complainant 
but  the  prisoner  is  alive ;  whatever  the  case  is  it  is  not  one  of 
felo  de  se."  The  issue  was  again  explained,  but  the  jury  thought 
there  was  no  pleasing  the  Judge,  and  the  only  way  to  make  an 
end  of  it  was  to  bring  in  a  verdict  of  "Not  guilty,"  which  they 
did.  In  another  district  a  young  woman  was  charged  with 
perjury.  Cases  of  perjury  are  always  rather  technical,  and  in 
this  there  were  some  special  complications,  as  to  what  had  to  be 
alleged  and  what  was,  both  in  fact  and  law,  sufficiently  proved, 
which  had  to  be  explained  as  carefully  and  simply  as  the  facts 
admitted.  The  jury,  after  considering  the  matter  for  some 
time,  sent  for  the  Sheriff.  The  Sheriff  came  back  with  the 
message,  "The  jury  present  their  compliments  to  your  lordship, 
and  would  feel  much  obliged  if  you  would  decide  the  case  your- 
self." This  was  scarcely  feasible,  and  more  debate  resulted  in  a 
verdict  of  "Guilty,  with  a  strong  recommendation  to  mercy."' 
The  Judge  presumed  that  the  recommendation  was  based,  as  it 
fairly  might  have  been,  on  the  prisoner's  youth  and  sex,  but,  to 
be  on  the  safe  side,  before  passing  sentence,  asked  for  the 
grounds.  "Well,  my  lord,"  said  the  foreman,  "we  agreed  to 
recommend  her  to  mercy,  as  two  or  three  of  the  jury  are  not 
satisfied  that  she  is  guilty."  This  again  could  scarcely  be 
accepted  as  an  unanimous  uitspraak;  and,  as  in  the  other  case,  in 
a  verdict  of  acquittal  was  found  the  ultimate  solution  of  the  prob- 
lem. In  another  case,  a  native  was  charged  with  the  attempted 
murder  of  a  fellow  servant.  They  had  had  a  quarrel,  and  the 
accused  rode  out  to  the  veldt,  stalked  his  foe,  who  was  herding 
sheep,  and  shot  him  from  behind  a  bush.  The  case  depended 
on  circumstantial  evidence  and  there  was  an  ingenious  defence. 
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The  jury  had  a  prolonged  and  animated  discussion  and  at  length, 
hitting  on  a  happj^  compromise,  returned  Avith  the  verdict, 
"Guilty  of  unlawfully  using  his  master's  horse,  saddle,  bridle 
and  gun." 

Of  the  country  juryman  it  may  be  said,  speaking  broadly, 
that,  as  a  rule,  he  tries  to  be  fair  and,  if  judiciously  handled — led, 
not  driven — generally  succeeds  in  the  attempt.  Diversities  of 
race  and  colour  of  course  complicate  the  situation ;  but  experience 
shows  that,  where  the  prisoner  is  a  native  and  the  complainant  a 
European,  even  in  cases  Avhere  class  prejudice  might  be  antici- 
pated, juries  as  a  rule  take  a  sound  and  impartial  vieAv  and,  if 
there  is  room  for  a  reasonable  doubt,  the  prisoner  gets  the 
benefit.  Where  a  European  is  in  the  dock,  the  result  is  more 
uncertain.  The  Boer  is  naturally  reluctant  to  send  one  of  his 
own  class  (probably  an  acquaintance,  possibly  a  connection)  to 
herd  with  Kafirs  in  the  local  gaol,  or  at  a  distant  convict  station, 
where,  however,  racial  segregation  is  carried  out  as  far  as  practi- 
cable. Some  jurymen  are  inclined  to  regard  their  verdict  as  a 
sort  of  franchise,  to  be  exercised  according  to  their  predilections, 
no  man  saying  them  nay.  At  one  place,  a  farmer  was  being 
tried  for  the  theft  of  his  neighbour's  produce,  and  the  case  was  a 
fairly  strong  one.  He  was,  however,  on  bail,  and  was  allowed  to 
go  out  during  the  mid-day  adjournment.  In  the  end  he  was 
acquitted,  and  I  afterwards  learned  that  he  had  joined  a  party  of 
jurymen  at  a  sociable  lunch  at  their  hotel.  On  the  next  circuit, 
at  the  same  place,  another  farmer  was  charged  with  fraudulent 
insolvency.  In  view  of  the  pre\aous  experience,  I  decided  to 
detain  the  jury  during  the  adjournment,  and  instructed  the 
sheriif  to  supply  them  with  refreshments.  On  inquiring  whether 
any  of  them  had  felt  aggrieved  at  the  order,  I  was  informed  that 
the  only  dissatisfaction  was  on  the  part  of  the  rest  of  the  panel, 
who  thought  that  they,  like  their  colleagues  in  the  box,  and 
without  any  invidious  distinctions,  ought  to  have  been  treated 
to  a  lunch  at  Government  expense.  At  another  place  I  allowed 
the  jury  to  separate,  at  the  same  time  cautioning  them  not  to 
communicate  with  any  one  about  the  pending  case,  that  of  a 
young  Boer  charged  with  assaulting  a  native  herd.  On  my 
return  to  Court  it  was  reported  to  me  that  one  of  the  jury  had 
been  very  busy  trying  to  get  the  prisoner  released  on  bail  during 
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the  adjournment,  his  solicitude  being  explained  by  the  circum- 
stance that  the  accused  happened  to  be  his  nephew.  We  had  a 
little  explanation  on  the  subject  before  resuming  the  case,  and 
in  the  sequel  the  jury,  uncle  and  all,  convicted  the  accused, 
recommending  him  to  mercy,  and  the  old  gentleman  was  next 
day  very  busy  organising  a  petition  in  favour  of  his  young 
relative,  which  the  Judge  was  invited  to  support.  Still,  justice 
had  been  done,  without  favour  or  prejudice ;  and  the  local  paper, 
in  commenting  on  the  incident,  expressed  an  opinion  that  the 
millennium  must  surely  be  at  hand. 

Those  who  are  acquainted  with  the  working  of  "  the  palladium 
of  liberty  "  in  other  countries,  are  well  aware  that  the  Cape  is 
not  the  only  region  in  which  the  element  of  racial  feeling  has  to 
be  borne  in  mind.  A  story  is  told  of  the  late  Baron  Bramwell, 
when  sitting  on  the  Crown  side  on  the  South  Wales  Circuit. 
Counsel  for  the  defence  asked  leave  to  address  the  jury  in  Welsh ; 
the  case  was  a  simple  one,  and  permission  was  given  without 
demur.  He  said  but  very  few  words.  The  Baron  also  did  not 
think  much  comment  was  requisite,  but  was  somewhat  startled 
by  a  prompt  verdict  of  acquittal.  "  What  was  it,"  he  afterwards 
inquired,  "  that  M.  L.  said  to  that  jury  V  "  Oh,  he  just  said, 
'  This  case,  gentlemen,  lies  in  a  nutshell.  You  see  yourselves 
exactly  how  it  stands.  The  Judge  is  an  Englishman,  the  prose- 
cuting counsel  is  an  Englishman,  the  complainant  is  an  English- 
man. But  you  are  Welsh,  and  I  am  Welsh,  and  the  prisoner  is 
Welsh.  Need  I  say  more?  I  leave  it  all  to  you.'"  Baron 
Bramwell,  it  was  said,  formed  a  higher  opinion  than  he  had 
previously  entertained  of  M.  L.  's  acumen  and  resource ;  but  he 
did  not  allow  the  experiment  to  be  repeated  of  addresses  to  the 
jury  in  a  vernacular  which  he  did  not  understand.  It  should, 
however,  in  fairness  be  added  that,  in  the  Cape  Colony,  really 
perverse  verdicts  are  quite  exceptional,  and  severely  reprobated 
by  local  public  opinion,  which  regards  them  as  casting  a  slur  on 
the  reputation  of  the  district.  They  could  almost  always  be 
avoided  if  the  Crown,  in  cases  where  local  prejudice  might 
reasonably  be  apprehended,  exercised  somewhat  more  freely  the 
power  of  applying  for  a  change  of  venue,  and  brought  on  such 
cases  for  trial  at  one  of  the  larger  centres  where  the  juries, 
almost  invariably,  are  both  impartial  and  intelligent. 
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Many  of  the  best  stories  unfortunately  would  lose  most  of 
their  point  to  a  reader  unfamiliar  with  the  taal,  the  Cape  Dutch 
in  which  proceedings  are  largely  conducted  in  the  country 
Courts,  where  the  interpreter,  or  toll;  plays  a  very  important  part, 
in  translating  the  evidence  from  Dutch  or  Kafir  into  English 
and  the  speeches  and  summing-up  into  Dutch.  These  gentlemen 
are  sometimes  inclined  to  take  a  broad  view  of  their  functions, 
and  give  the  jury  a  very  concise  version  of  the  rhetoric  of  the 
bar  and  the  expositions  which  emanate  from  the  bench.  "The 
prisoner  is  not  asking  any  questions,  he  is  only  making  a  long 
statement,"  they  sometimes  reply  to  an  inquiry  from  the  pre- 
siding Judge,  after  a  protracted  bout  with  a  fluent  Kafir  in  the 
dock.  "  Give  us  the  gist  of  the  statement,  and  then  we  shall  see 
whether  it  may  not  found  a  question  to  the  witness  "  is  the  usual 
answer.  Once,  during  a  Judge's  rather  protracted,  and  possibly 
somewhat  discursive  charge,  the  interpreter  seemed  to  be  resting 
on  his  oars.  "  The  Judge,"  he  explained  in  answer  to  a  look  of 
inquiry  from  one  of  the  jury,  "  is  not  saying  anything  just  now 
which  affects  the  case ;  as  soon  as  he  does  I  shall  let  you  know." 
There  is  probably  at  the  present  day  no  Judge  on  the  bench  so 
unacquainted  with  the  toed  as  to  make  it  safe  for  an  interpreter 
to  adopt  this  eclectic  method  with  similar  freedom  and  equal 
candour. 

Until  a  comparatively  recent  period  there  were  indeed  many 
districts  in  which  all  the  officials  were  English,  while  the  great 
bulk  of  the  inhabitants  spoke  only  Dutch.  Even  now  it  is  not 
an  uncommon  experience  for  a  witness  to  be  called,  answering 
perhaps  to  the  name  of  Smith  or  Murray,  who  can  no  more 
speak  English  than  the  next  witness,  a  Du  Plessis  or  a  Joubert, 
can  speak  French.  In  fact,  acquaintance  with  the  rural  districts 
leads  one,  so  far  from  being  surprised  at  the  pertinacity  of  the 
claim  for  equal  rights  for  both  languages  in  Parliament  and  the 
courts  of  law,  rather  to  be  astonished  at  the  patience  with  which 
a  self-governing  community  so  long  tolerated  a  state  of  things  in 
which  they  had  to  transact  all  official  business  with  magistrates, 
tax-collectors,  and  other  civilians,  who  could  neither  understand 
them  nor  make  themselves  understood  without  the  services  of  an 
interpreter,  often  a  man  of  colour,  which  to  the  average  self- 
respecting  Boer  was  an  additional  grievance  and  contumely.     It 
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is  possible  that  the  "  patriotic "  reaction,  now  that  the  Dutch 
have  learned  to  use  their  political  power,  may  have  been  pushed 
a  little  too  far.  In  the  Courts  we  sometimes  meet  with  an 
affectation  of  nescience  proceeding  not  from  the  bench  but  from 
the  box.  A  witness,  for  instance,  who  claims  to  speak  Dutch,  if 
dissatisfied  with  the  interpretation,  or  when  warming  to  his 
narrative,  often  proceeds  to  explain  himself  in  very  fluent 
English ;  and  in  Parliament  I  believe  it  has  been  found  necessary 
to  make  a  rule  that  speakers  must  adhere  to  the  language  they 
choose  as  a  vehicle  in  which  to  commence  their  observations. 
Some  of  the  most  enlightened  and  representative  Dutchmen, 
among  whom  may  be  mentioned  the  present  Chief  Justice, 
endeavour,  when  an  opportunity  occurs,  to  quietly  persuade 
their  fellow-countrymen  that  the  sincerest  patriotism  need  not 
be  inseparably  associated  Avith  linguistic  sentiment,  and  that 
those  who  deliberately  shut  themselves  off  from  English,  and 
restrict  themselves  to  a  patois  comprehensible  only  in  one  small 
spot  on  the  surface  of  the  earth,  are  really  weighting  themselves 
with  a  crushing  handicap  in  the  race  both  of  mental  improvement 
and  material  progress.  It  may  here  be  added  that,  among  the 
Cape  Dutch,  there  is  plenty  of  admirable  raw  material.  Those 
of  the  colonial  youth  who  do  well  at  school  and  college,  and  then 
proceed  to  a  course  at  a  European  University  (the  embryo  lawyer 
usually  goes  to  Cambridge,  the  medical  student  to  Edinburgh), 
seldom  fail  to  hold  their  own,  have  in  many  cases  achieved 
marked  distinction,  and  return  to  supply  the  Colony  with  men  of 
good  professional  capacity,  recruited  from  the  ranks  of  the  native 
born.  Till  the  introduction  of  responsible  government,  a  quarter 
of  a  century  ago,  the  Judges  at  the  Cape  were  imported  articles, 
nominated  in  England  by  the  Colonial  Secretary ;  at  present,  of 
the  nine  members  of  the  bench,  there  is  only  one  who  was  not 
born  in  the  Colony.  In  the  Australian  Colonies  the  trend  of 
things  has,  I  believe,  of  late  been  in  a  similar  direction.  The 
lawyer  of  the  twentieth  centuiy,  if  ambitious  of  a  colonial  career, 
should  take  the  preliminary  precaution  of  being  born  on  the 
scene  of  his  future  labours. 


DIAMONDS  AND  THE  DIAMOND  FIELDS  OF  SOUTH 
AFRICA  * 


The  subject  of  the  lecture  which  I  am  about  to  deliver  is 
"Diamonds  and  the  Diamond  Fields  of  South  Africa";  and  I 
feel  that  for  me  to  propose  to  deliver  a  lecture  on  such  a  subject 
is  a  proceeding  which  requires  a  preliminary  apology,  at  all 
events  in  the  classical  sense  of  that  word.  Permit  me  briefly  to 
explain  how  the  thing  came  about.  Some  time  since  the  Com- 
mittee which  was  appointed  here  to  organise  a  series  of  lectures  in 
connection  with  your  Exhibition  communicated  with  the  Kim- 
berley  Committee,  and  inquired  whether  we  could  recommend 
any  gentleman  who  would  be  prepared,  during  the  Exhibition, 
to  give  you  a  lecture  illustrative  of  the  exhibits  from  the  Diamond 
Fields.  We  felt  that  the  idea  of  a  course  of  lectures  was  an 
admirable  one,  and  that  it  was  very  desirable  that  the  subject  of 
the  Diamond  Fields  should  be  included  in  the  course ;  and  we 
accordingly  recommended  your  Committee  to  apply  to  Mr. 
Theodore  Reunert,  an  engineer  of  standing  on  the  Fields,  a 
gentleman  who  combines  great  technical  knowledge  with  con- 
siderable literary  ability,  and  who  has  been  requested  by  the 
Central  Committee  to  prepare  a  pamphlet  on  the  diamond  mining 
industry,  in  connection  with  the  London  Exhibition  of  next  year. 
I  had  quite  hoped  that  Mr.  Reunert  Avould  have  been  able  to 
come  down,  in  which  case  I  feel  certain  he  would  have  given  you 
a  far  more  interesting  and  instructive  lecture  than,  with  my 
limited  knowledge  and  the  very  limited  time  at  my  disposal,  I 
could  possibly  hope  to  prepare.      Mr.   Reunert's  engagements 

*  Two  lectures  delivered  at  Port  Elizabeth,  December  1885. 
X 


306  DIAMOND  FIELDS  OF  SOUTH  AFRICA 

have  unfortunately  prevented  him  from  visiting  Port  Elizabeth, 
and  it  then  occurred  to  me  that,  rather  than  leave  the  great 
industry  of  the  Diamond  Fields  totally  unrepresented  in  your 
course  of  lectures,  I  might  attempt,  so  to  speak,  to  act  the  part 
of  a  stop-gap,  and  endeavour,  in  that  capacity,  to  offer  you  a  few 
observations  on  the  subject.  I  do  not  know  whether  you  have 
ever  heard  the  story  of  the  gentleman  who  was  once  invited  to 
give  a  lecture  and  was  left  to  select  his  own  subject.  In  these 
circumstances  he  applied  to  an  experienced  friend  for  advice.  His 
friend's  advice  was,  "  Choose  a  subject  of  which  you  are  pro- 
foundly ignorant " ;  and  on  being  asked  his  reason,  he  explained 
that  it  would  be  very  useful  to  the  lecturer,  as  he  would  be 
compelled  to  get  up  the  subject,  and  thus  increase  his  stock  of 
knowledge.  The  theory,  however,  strikes  me  as  one  the  applica- 
tion of  which  is  likely  in  most  cases  to  prove  more  beneficial  to 
the  lecturer  than  to  his  audience.  Now  the  subject  of  my 
address  to-day  is  one  on  which  it  would  be  aflfectation  for  me  to 
profess  myself  altogether  devoid  of  previous  knowledge ;  for  it  is 
impossible  to  live  for  five  years  on  the  Diamond  Fields,  constantly 
occupied  in  Court,  whether  at  the  bar  or  on  the  bench,  with 
complicated  mining  cases,  and  taking  an  interest  in  the  conditions 
and  the  problems  of  that  industry  which  is  to  the  constitution 
of  Griqualand  West  the  very  life-blood  in  the  veins,  without 
acquiring,  in  one  way  or  another,  a  considerable  acquaintance 
with  those  problems  and  those  conditions. 

I  have  not,  however,  felt  justified  in  relying  solely  on  know- 
ledge thus  fortuitously  acquired ;  and  I  wish,  before  proceeding 
further,  to  acknowledge  my  special  indebtedness  to  Mr.  Eeunert 
for  a  great  deal  of  valuable  information  which  he  has  kindly 
placed  at  my  disposal ;  to  a  pamphlet  containing  some  valuable 
reports  on  the  Diamond  Mines  of  the  Cape  by  Mr.  J.  B.  Finlason, 
formerly  Chief  Inspector  of  Mines  and  Chairman  of  the  Diggers' 
Committee,  and  by  Mr.  F.  W.  North,  F.G.S. ;  to  a  paper  on  the 
Diamond  Fields  read  before  the  Institute  of  Civil  Engineers  by 
Mr.  Paxman ;  to  the  article  on  "  Diamonds  "  in  the  new  edition  of 
the  Encyclopcedia  Britannica ;  and  to  various  official  reports  and 
returns  which  it  is  unnecessary  to  specify  in  detail.  The  main 
difficulty,  indeed,  which  I  have  encountered  has  been  not  in 
obtaining  but  in  selecting  information,  and  in  deciding  which, 
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out  of  a  host  of  topics  which  present  themselves  to  the  mind  and 
claim  the  attention,  could  be  most  profitably  selected  for  handling 
within  the  narrow  limits  of  a  lecture. 

What  I  purpose  to  do,  with  your  approval,  is,  after  a  few 
introductory  remarks  on  diamonds  in  general,  to  give  you  a 
brief  sketch  of  the  past  history  and  present  conditions,  adding, 
perhaps,  a  few  words  as  to  the  future  prospects,  of  the  diamond 
industry  in  South  Africa.  Now,  as  to  diamonds  in  general,  the 
first  subject  of  inquiry  which  presents  itself  is,  Where  do  we 
first  find  the  diamond  mentioned  ?  The  answer  takes  us  back  to 
a  very  early  period  in  the  history  of  the  world — to  the  39th 
chapter  of  the  Book  of  Exodus.  In  the  description  of  the  breast- 
plate which  was  fashioned  for  the  high  priest, .  Aaron,  we  are 
told  that  "  they  set  it  in  four  rows  of  stones  "  ;  each  row  con- 
tained three  stones ;  and  the  second  row  contained  "  an  emerald, 
a  sapphire  and  a  diamond."  In  these  days  of  historical  criticism, 
what  with  the  scientific  researches  of  men  like  Huxley  and 
Darwin,  and  the  literary  researches  of  men  like  the  late  lamented 
Bishop  Colenso,  and  the  learned  labours  of  those  divines  and 
scholars  who  have  lately  prepared  a  revised  version  of  the  Scrip- 
tures, every  statement  has  to  meet  the  challenge  of  historical 
inquiry ;  and  a  difficulty  undoubtedly  has  arisen  about  the 
diamond,  which  is  said  to  have  been  the  last  stone  in  the  second 
row  of  the  breast-plate  of  the  high  priest,  Aaron.  For  we  are 
told,  in  one  of  the  following  verses,  that  "  the  stones  were  accord- 
ing to  the  names  of  the  children  of  Israel,  twelve,  according  to 
their  names,  like  the  engravings  of  a  signet,  every  one  with  his 
name,  according  to  the  twelve  tribes."  Now  it  is  at  once  pointed 
out  that,  as  there  is  no  reason  to  believe  that  any  method  of 
polishing  such  hard  stones,  still  less  of  engraving  letters  on 
them,  was  known  at  the  period  of  the  wanderings  of  the  children 
of  Israel  in  the  wilderness,  the  identification  of  the  Hebrew 
jahalom  with  what  is  known  to  us  as  the  diamond  cannot  be 
accurate.  However  this  may  be,  we  find  the  stone  mentioned 
among  the  ancient  Greeks  as  early  as  the  third  century  before 
the  Christian  Era.  By  them  it  was  known  as  the  aclamas,  or  the 
"  unsubduable,"  owing  to  its  hardness  and  power  of  resisting 
fire ;  and  from  adamas  the  modern  word  "  diamond "  or 
"  diamant "  is  derived.     The  fullest  account  of  the  adamas,  as  a 
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stone,  is  found  in  the  Natural  History  of  Pliny,  a  work  com- 
bining much  acute  scientific  observation  with  a  curious  admixture 
of  superstition.  Pliny  describes  it  as  exceeding  in  value  all 
human  things,  as  being,  what  yEschylus  describes  horses  as  being, 
cL'yaXixa  vTrepifkovrov  p^\tSr}9,  an  ornament  of  the  exceedingly 
rich  and  luxurious,  possessed  only  by  kings,  and  by  very  few  of 
them. 

You  may  perhaps  have  heard  a  story  of  Sir  Robert  Walpole — 
the  corrupt  minister  of  a  corrupt  age — who  often  found  it 
necessary  in  his  political  schemes  to  avail  himself  of  feminine 
influence,  and  who  says  that  of  all  the  ladies  whose  aid  he  sought 
to  enlist,  he  found  only  one  who  would  not  take  gold,  provided 
there  was  enough  of  it — and  she  took  diamonds  !  The  Roman 
ladies  of  the  Empire  were  as  eager  as  the  English  ladies  of  the 
eighteenth  century  to  secure  the  precious  gem — some  scandalous 
stories  of  their  cupidity  are  related  by  the  satirists  of  the  period 
— though  of  course  in  their  time  only  stones  with  naturally 
polished  faces  could  be  used ;  and  in  fact  many  specimens  of 
"  rough  or  uncut  diamonds,"  to  use  the  phraseology  of  our 
Diamond  Trade  Acts,  set  in  gold,  and  with  no  artificial  polishing, 
have  come  down  to  us  both  from  classical  and  mediaeval  times. 
Owing  to  its  unworkable  character,  the  use  and  value  of  the 
diamond  necessarily  remained  greatly  limited ;  and  rubies  and 
other  precious  stones  were  in  consequence  often  preferred  before 
it.  It  was  just  about  four  centuries  ago,  in  1476,  that  Ludwig 
van  Berghem,  of  Bruges,  first  discovered  the  art  of  cutting  and 
polishing  diamonds,  by  a  method  which  has  passed,  in  the  phrase 
"  diamond  cut  diamond,"  into  a  proverbial  allocution.  Some 
indeed  assert  that  this  discovery  was  made  by  some  jewellers  of 
Nuremberg,  at  a  slightly  earlier  date ;  but  the  evidence  in  sup- 
port of  this  claim  apjjears  to  be  somewhat  weak.  It  was  in  the 
following  century  that  the  use  of  the  diamond  for  cutting  glass 
and  engraving  other  gems  appears  to  have  been  discovered.  The 
art  of  cutting  diamonds,  polishing  the  surface,  and  forming  facets 
by  means  of  diamond  powder,  was  one  in  which  the  artificers  of 
Holland  long  retained  a  pre-eminence  almost  amounting  to  a 
monopoly ;  but  in  recent  years  the  trade  has  been  greatly 
developed  in  England,  where  many  of  the  finest  stones  are  now 
cut. 
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The  process  is  one  which  requires  not  only  great  technical 
skill  but  the  expenditure  of  much  time  and  labour.  To  cut  a 
stone  of  25  to  30  carats  used  formerly  to  require  some  seven  or 
eight  months  of  constant  work.  In  the  case  of  the  celebrated 
Pitt  diamond — a  stone  which  has  had  a  most  remarkable  history 
— it  took  two  years  in  cutting.  It  is  considered  the  finest  and 
most  perfect  brilliant  in  Europe.  It  was  sold  to  Louis  XV.  of 
France  for  2|  millions  of  francs,  or  £100,000,  though  it  is  now 
valued  at  twice  that  sum  ;  it  adorned  the  hilt  of  the  sword  of 
state  of  the  first  Napoleon  ;  and — not  the  least  singular  incident 
in  its  history — like  the  famous  "  Chapeau  de  Faille  "  of  Rubens, 
it  once  narrowly  escaped  seizure  as  a  heriot,  its  owner  happening, 
at  the  time  of  his  death,  to  have  some  fragments  of  copyhold  in 
his  estate.  It  now  weighs  136  carats,  but  in  the  rough  it 
weighed  410,  and  the  fragments  split  or  sawn  off  in  the  process 
of  cutting  were  valued  at  several  thousand  pounds.  The  time 
required  for  cutting  has,  however,  in  recent  years  been  greatly 
reduced  by  the  employment  of  machinery  driven  by  steam  ;  and 
those  of  you  who  are  contemplating  a  visit  to  England  next  year 
will  be  glad  to  learn  that  arrangements  are  being  made  for  all 
the  processes  of  diamond-cutting  to  be  practically  illustrated,  in 
connection  with  the  display  of  diamonds  from  the  Cape,  at  the 
Colonial  and  Indian  Exhibition,  which  is  to  be  opened  next 
May. 

More  than  two  hundred  years  after  the  discovery  b}^  Ludwig 
van  Berghem,  another  discovery,  as  important  scientifically  as 
his  was  practically,  was  made.  I  refer  to  the  proof  of  the 
combustibility  of  the  diamond,  and  the  knowledge  which  was 
thus  obtained  of  its  chemical  character  and  composition.  In  the 
years  1694  and  1695,  the  combustibility  of  the  diamond  was 
confirmed  by  experiments  made  with  a  powerful  burning-glass 
or  lens,  in  the  presence  of  Cosmo  III.,  Grand  Duke  of  Tuscany, 
by  the  Florentine  academicians.  Similar  experiments  were 
afterwards  successfully  repeated  in  the  presence  of  the  Emperor 
of  Austria.  It  was  Lavoisier  who  finally  demonstrated  that  the 
product  was  carbonic  acid  gas,  and  that  the  diamond  was  simply 
pure  carbon  in  a  crystallised  condition.  Various  experiments 
have  been  made  as  to  the  action  of  heat  on  diamonds,  and  it  has 
been  shown  that  when  air  is  excluded  and  the  diamond  exposed 
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to  a  temperature  at  which  pig-iron  melts,  it  undergoes  no 
change  ;  but  at  a  higher  temperature,  like  that  at  which  bar-iron 
melts,  the  diamond,  while  retaining  its  form,  begins  to  be  con- 
verted into  graphite.  It  may,  however,  be  observed,  from  a 
popular  point  of  view,  that  in  the  insurance  of  diamonds  the 
risk  of  destruction  by  fire  may  practically  be  ignored — a  fact 
which  was  illustrated  the  other  day  on  the  Diamond  Fields, 
when  a  house  was  burnt  down,  with  some  regrettable  loss  of  life, 
and  some  fine  diamonds — which,  I  also  regret  to  say,  the  in- 
habitants had  no  right  to  possess — were  found  intact  among  the 
ruins. 

Although  the  chemical  composition  of  the  diamond  has  thus 
been  ascertained,  its  origin,  whether  vegetable  or  mineral,  is  a 
point  still  not  finally  determined.  Most  scientific  men  have 
assigned  to  it,  like  amber,  a  vegetable  source  ;  but  it  is  a  remark- 
able fact  that  the  diamond  when  consumed  by  heat  leaves,  accord- 
ing to  the  better  opinion,  no  ash  behind ;  and  the  discovery  of 
diamonds  in  the  neighbourhood  of  igneous  rocks,  as  at  the  Cape, 
"  has  tended  to  favour  the  view  that  it  owes  its  origin  to  heat  or 
metamorphic  acuion,  as  is  the  case  with  graphite  "  {EncydoiKedia 
Britannka). 

I  may  here  mention  that  there  is  little  room  for  doubt  that 
the  diamond,  as  discovered  in  the  mines  of  Griqualand  West, 
owes  its  present  position  to  volcanic  action,  and  to  upheaval  from 
a  lower  stratum.  The  mines  may  be  described  as  basins,  or 
perhaps  more  correctly  as  funnels ;  and  as  to  that  part  of  the 
Kimberley  exhibit  which  I  daresay  has  attracted  your  attention, 
I  mean  the  so-called  "diamonds  in  the  matrix,"  you  may 
perhaps  be  surprised  to  learn  that  there  is  every  reason  to 
believe  that  the  "  blue "  ground  in  which  diamonds  are  now 
found  is  not  the  true  matrix,  or  mother  rock  in  which  they 
were  originally  formed.  One  proof  of  this  is  found  in  the  fact, 
as  mentioned  by  Mr.  North,  in  an  interesting  paper  on  the 
Kimberley  Mine,  read  in  England  before  a  local  institute  of 
mining  engineers,  "  that  some  of  the  diamonds  now  found  in  this 
matrix  are  broken  pieces  of  larger  ones,  and  as  no  signs  of  the 
pieces  ever  occur  they  could  not  have  been  formed  at  the  exact 
spot  where  they  now  rest,  because  the  detached  pieces  are  never 
near  them.     Mingled  also  with  this  peculiar  matrix  are  boulder 
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stones  of  igneous  rock  from  1  to  15  feet  diameter,  and  other 
deposits  quite  foreign  to  the  matrix  itself.  During  the  excava- 
tion, immense  and  peculiarly  shaped  masses,  something  like 
undulating  sheets  of  rock,  containing  no  diamonds,  haA^e  been 
traced  for  two  or  three  acres  of  the  mine,  and  this  has  acquired 
the  name  of  '  floating  reef '  from  the  diggers  ;  for  all  ground 
being  different  from  the  diamondiferous  earth,  whether  it  be  the 
walls,  or  sides  of  the  crater,  or  floating  masses  of  rock  mingled 
with  the  matrix,  has  been  called  by  them  and  is  now  known  by 
the  name  of] '  reef.' "  The  formation  of  the  so-called  "  floating 
reef  "  is  well  illustrated  by  the  sections  of  the  various  mines,  and 
particularly  that  of  De  Beer's,  which  have  been  prepared  for  this 
Exhibition.  The  word  "reef,"  a  word  which  to  the  searcher 
for  gold  spells  "  eureka,"  to  the  searcher  for  diamonds,  on  the 
contrary,  in  all  its  aspects  and  all  its  significations,  spells  mis- 
fortune and  difficulty,  in  some  cases  disaster  and  despair.  But 
of  course  the  so-called  "  floating  reef "  mentioned  by  Mr.  North 
must  not  be  confounded  with  the  "  main  reef,"  which  is  nothing 
but  stratified  shale,  highly  friable,  and  liable  to  crumble  away 
when  exposed  to  the  action  of  the  air.  This  reef,  the  arch- 
enemy of  the  digger,  upon  which  I  may  have  a  word  or  two  to 
say  presently,  contains  no  diamonds,  and  forms  the  outer  edge 
of  the  basins  or  funnels  filled  with  diamondiferous  ground  of 
which  the  mines  consist.  I  may  here  add,  with  regard  to  what 
I  have  said  as  to  this  soil  not  being  the  true  matrix,  that 
additional  testimony  to  this  fact  is  furnished  by  the  circumstance 
that  in  some  cases,  as  the  depth  of  working  increases,  the  finds 
are  said  to  increase  in  quantity. 

Some  of  the  claims  are  cut  out  by  the  main  reef  at  a  certain 
depth,  and  the  superficial  area  of  blue  ground,  on  the  whole, 
tends  to  diminish  ;  but  experiments  which  have  been  made  by 
sinking  drills,  and  other  means,  show  that  there  is  no  present 
prospect  of  the  Kimberley  digger  coming  to  what,  I  believe,  is 
termed  by  diggers  a  "pan  out."  It  may  be  that,  as  the  depth 
increases,  all  the  resources  of  engineering  skill  will  be  taxed  to 
the  uttermost,  in  order  to  enable  mining  to  be  prosecuted  with 
profit ;  but  as  to  the  exhaustion  of  the  supply  of  diamondiferous 
ground,  that  is  certainly  a  possibility  which  may  be  relegated  to 
the  dim  and  distant  future  ;  and  to  prevent  misconception  I  may 
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perhaps  explain  that  by  "  the  dim  and  distant  future  "  I  do  not 
mean,  what  Lord  Salisbury  says  the  phrase  means  when  used  by 
Mr.  Gladstone,  that  is  to  say,  the  space  of  just  two  years  and  a 
half. 

One  word  may,  perhaps,  be  added  fitly  here,  connected  as  the 
subject  is  with  what  I  have  said  of  the  chemical  properties  of  the 
diamond,  and  connected  also  with  the  possible  dangers  to  which 
I  have  somewhat  discursively  alluded  as  threatening  the  future 
successful  prosecution  of  the  diamond  mining  industry.  In  the 
article  on  "  Diamonds  "  in  the  Encydopcedia  JBritannica,  to  which 
I  am  indebted,  as  already  stated,  for  several  of  the  facts :  I  have 
mentioned,  it  is  alleged  that  "  all  attempts  to  produce  diamonds 
artificially  have  hitherto  failed."  Now  that  volume  of  the 
Encydopcedia  was  published  more  than  eight  years  ago,  in  1877  ; 
and  I  believe  at  that  time  the  statement  of  the  writer  was 
absolutely  correct.  Several  scientific  men,  whose  attention  had 
been  engaged  by  this  fascinating  problem,  had  indeed  at  various 
times  claimed  to  have  succeeded  in  producing  artificial  diamonds  ; 
but  their  claims  had  in  all  cases  failed  to  stand  the  tests  to  which 
they  were  subjected.  The  chemists  had  indeed  succeeded  in 
changing  the  colour  of  the  diamond — changing,  for  instance,  a 
brown  stone  into  a  rose  colour — but  even  this  change  of  colour 
did  not  prove  permanent;  while  as  to  artificial  production, 
though  the  problem,  as  stated  on  paper,  did  not  appear  incapable 
of  solution,  in  practice  they  were  entirely  to  seek.  A  series  of 
experiments,  however,  was  made  two  or  three  years  ago  by  a 
French  chemist,  a  M.  Despretz,  in  the  artificial  crystallisation  of 
carbon,  which  proved  not  entirely  infructuous.  By  means  of 
slow  volatilisation  in  an  inductive  current,  he  did  succeed,  in  the 
year  1883,  in  obtaining  what  appear  undoubtedly  to  have  been 
microscopical  diamonds.  That  is  to  say,  he  obtained,  I  do  not 
know  at  what  expense  of  time  and  labour  and  skill,  crystallised 
carbon  dust,  which  proved  capable  of  cutting  rubies.  I  have 
not  heard  that  M.  Despretz  or  anyone  else — for  there  have  been 
many  other  workers  in  the  same  field,  and  I  have  not  the 
slightest  doubt  that  the  diamond  digger  or  the  holder  of  shares 
in  diamond  mining  companies  would  be  delighted  if  he  could 
obtain  a  perpetual  interdict  against  the  whole  tribe — I  have  not 
heard  that  these  gentlemen  have  obtained  any  further  or  greater 
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success  with  their  experiments.  It  is  said  that  if  carbon  could 
be  artificially  crystallised  on  a  large  scale,  the  result  would  be  a 
great  boon  to  science,  as  it  would  then  be  possible  to  use 
diamonds  as  lenses  in  telescopes  and  microscopes,  and  their 
magnifying  power  would  be  enormously  enhanced ;  but  such,  I 
fear,  is  the  selfishness  of  human  nature,  such  is  the  lack  of 
sympathy  with  scientific  achievements  and  progress  on  the  part 
of  the  South  African  colonist,  that  we  should  all  prefer  to 
content  ourselves  with  the  facilities  at  present  afforded  for  the 
observation  of  the  wonders  of  the  heavens,  and  those  infinitesimal 
but  deeply  interesting  works  of  nature  which  the  microscope 
reveals,  rather  than  see  imperilled  by  scientific  researches  an 
industry  which  at  present  produces  the  most  valuable  of  the 
commodities  which  South  Africa  supplies  to  the  civilised  world, 
and  of  which  the  exports  (including  diamonds  illicitly  exported) 
probably  do  not  fall  below  an  average  value  of  three  millions 
sterling  per  annum.  Let  us  be  content  with  our  present  micro- 
scopes, and  trust  that  the  diamond  dust  of  M.  Despretz  will 
continue  to  be  microscopical.  I  may  add  that  crystallised  boart 
has  also  been  artificially  produced,  but  only  of  very  minute  size. 
It  is  of  no  value  except  for  cutting,  for  which  purpose  it  is 
inferior  to  diamond  dust. 

All  things  marvellous  come  from  the  East;  and  the  oldest  and 
for  long  the  only  source  of  diamonds  was  India.  They  have 
been  found  in  various  parts  of  that  country,  in  the  Deccan  and 
in  the  presidency  of  Madras.  You  have  all  heard  of  the  mines 
of  Golconda.  Golconda  is  in  Madras ;  but  it  may  be  a  shock  to 
you  to  learn  that  Golconda  is  not  a  mine  at  all.  It  was  merely 
a  fortress  where  diamonds  were  collected  and  stored.  The 
Indian  diamonds  were  all  found  in  recent  deposits,  in  many 
cases  in  alluvial  soil,  probably  never  in  the  original  matrix ;  and 
the  workings,  though  not  entirely  abandoned,  have  long  ceased 
to  have  any  commercial  importance.  There  has  al.3o  been  for 
some  time  a  small  export  of  diamonds  from  the  island  of  Borneo, 
averaging,  I  believe,  about  8000  carats  per  annum ;  but  during 
the  latter  part  of  the  last  and  the  first  half  of  the  present 
century  the  supply  of  diamonds  came  principally  from  Brazil. 
They  were  first  discovered  there  in  the  year  1727.  It  is  said 
that  they  had  long  been  used  by  the  natives  as  counters  in  play- 
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ing  cards.  The  mines  belong  to  the  Government,  and  are 
worked  by  slaves — or  at  all  events  were  until  quite  recently, 
when,  I  believe,  the  slaves  were  emancipated,  though  I  am  not  quite 
certain  whether  the  process  of  emancipation,  which  was  intended 
to  be  a  gradual  process,  is  yet  complete — who  reside  in  barracks, 
which,  according  to  the  descriptions  I  have  read  of  them,  must 
in  many  respects  resemble  the  compounds  for  native  labourers 
which,  I  am  glad  to  say,  for  the  sake  of  both  the  natives  them- 
selves and  their  employers,  are  now  being  extensively  introduced 
at  Kimberley,  thus  greatly  diminishing  the  facilities  both  for 
disposing  of  stolen  diamonds  and  obtaining  poisonous  brandy, 
which  have  had  such  lamentable  effects  on  the  health  and  the 
morality  of  the  Kafir  labourers  employed  on  the  Diamond  Fields. 
It  is  said,  however,  that,  notwithstanding  all  the  precautions 
taken,  the  Brazilian  Government  loses  many  diamonds  through 
theft.  The  mines  originally  belonged  to  private  owners,  when 
the  supervision  was  less  strict,  and  the  depredations  still  more 
extensive.  Some  interesting  observations  on  this  subject  were 
made  by  Mr.  Kitto  (a  mining  engineer,  who  resided  for  some 
time  at  Kimberley),  in  a  report  addressed  by  him  to  Colonel, 
now  Sir  Charles,  Warren,  in  1879.  I  cannot  say  that  I  have 
found  Mr.  Kitto  a  very  trustworthy  authority  on  matters  con- 
nected with  the  diamond  industry  in  Griqualand  West ;  but  his 
observations,  based  on  personal  experience  of  Brazil,  may 
perhaps  deserve  quotation,  if  only  as  furnishing  evidence  that 
the  diamond  industry,  owing  to  the  peculiarities  of  its  subject 
matter — its  immense  value,  its  smallness  and  portability,  and 
the  difficulty  of  identification — is  an  industry  which,  all  the 
world  over,  demands  and  is  entitled  to  receive,  as  it  has  received 
in  this  Colony,  special  measures  for  its  protection.  "  In  dealing 
with  the  diamond  question,"  he  says,  "  the  Government  had  a 
difficult  task  to  perform ;  the  owners  acknowledged  that  they 
could  no  longer  make  the  mines  pay,  owing  to  the  large 
quantities  of  diamonds  that  were  stolen,  and  yet,  so  exciting  was 
the  industry,  that  they  tried  all  in  their  power  to  prevent  the 
Government  from  taking  them  over.  Some  unprincipled 
villains  tried  to  induce  the  negroes  to  revolt,  and  were  deservedly 
executed.  The  royal  fifth  was  not  sufficient  to  meet  one  quarter 
of   the   expenses   incurred    in   maintaining   order    through   the 


DIAMOND  FIELDS  OF  SOUTH  AFRICA  315 

country ;  petitions  were  sent  to  Portugal  against  the  local 
government,  but  to  no  effect.  The  Government  took  over  the 
whole  of  the  diamond  mines,  alloAving  the  owners  a  small  sum 
for  any  improvements  they  had  made.  They  at  once  declared  a 
district  about  50  miles  long  by  about  30  wide  to  be  a  diamond 
district,  into  which  no  person  could  enter  without  a  passport  or 
leave  without  getting  it  endorsed.  Sites  for  towns  for  white 
people  were  laid  out  in  the  most  conspicuous  places,  and  negroes 
were  taken  proper  care  of.  Mounted  soldiers  were  placed  at 
intervals  in  convenient  places  on  the  boundary  of  the  province, 
who  had  power  to  search  any  person  passing  over  the  border, 
much  in  the  same  manner  as  if  your  Excellency  were  to  place  a 
kind  of  mounted  police  at  the  fordable  parts  of  the  Orange  River 
for  the  purpose  of  searching  all  persons  who  pass  over,  and 
sending  them  back  again  if  they  cannot  show  a  Government 
authority  for  carrying  the  diamonds  in  their  possession  over  the 
border.  The  Government  soon  made  the  diamond  fields  a 
success,  and  carried  out  such  a  rigorous  policy  that  it  eventually 
became  too  hot  for  thieves,  and  consequently  an  industry,  that 
Avas  well-nigh  crippled  in  its  infancy,  has  been  a  source  of  wealth 
for  about  160  years." 

Mr.  Kitto,  in  the  passage  I  have  quoted,  has  drawn  a  picture 
of  what  might  be  done  in  South  Africa  in  the  way  of  protecting 
the  diamond  trade  and  searching  persons  suspected  of  being  in 
illicit  possession  of  diamonds,  which,  when  he  addressed  his 
report  to  Colonel  Warren  some  six  years  ago,  he  evidently 
flattered  himself  was  rather  a  brilliant  effort  of  the  imagination ; 
but  we  know  that  a  good  deal  of  what  he  thus  suggested  as  a  fancy 
picture  has  since  then  been  practically  carried  out.  Whether  in 
any  other  respect  the  future  history  of  the  diamond  industry  in 
South  Africa  is  destined  to  resemble  the  past  history  of  the 
diamond  industry  in  Brazil  is  a  question  which  it  may  be  not 
uninteresting  to  ask,  but  which  the  future  alone  can  solve. 

Mr.  Kitto  also  states  that  the  diamonds  of  Brazil  have  been  a 
source  of  wealth  for  160  years  ;  but  it  is  only  right  to  observe 
that  they  have  not  been  a  very  considerable  source  of  Avealth. 
Statistics  on  the  subject  are  somewhat  meagre,  but  it  has  been 
estimated  that  in  the  46  years  ending  in  1818,  diamonds  of  the 
aggregate  weight  of  3,000,000  carats,  or  about  equal  to  one 
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year's  export  from  South  Africa,  and  valued  at  about  £7,000,000, 
were  exported.  The  total  value,  in  the  seven  years  1861-67,  has 
been  given  at  about  £1,900,000  ;  and  since  the  discovery  of  the 
South  African  Diamond  Fields,  both  the  quantity  and  the  value 
of  the  Brazilian  export  has  been  further  reduced.  When  first 
brought  to  Europe  the  Brazilian  diamonds  were  pronounced 
inferior  to  those  of  India,  but  apparently  with  little  or  no  reason. 
Similarly  the  Cape  stones  have  been  regarded  as  inferior  to  those 
of  Brazil ;  and  as  a  rule  they  are  no  doubt  not  equal  to  them  in 
colour.  Pure  brilliants,  however,  are  not  infrequently  found, 
especially  in  the  Jagersf  ontein  Mine  in  the  Orange  Free  State,  at 
the  River  diggings,  and  in  the  Du  Toit's  Pan  Mine,  in  Griqualand 
West.  The  Bultfontein  stones,  though  not  equal  in  value  to 
those  of  Jagersfontein  and  Du  Toit's  Pan,  and  usually  of  small 
size,  are  also  as  a  rule  of  good  colour.  In  Kimberley  and  De 
Beer's  the  stones  are  frequently  what  is  known  as  "ofF-coloured," 
that  is,  tinged  with  yellow;  but  many  fine  Avhite  stones  have 
been  found  in  the  Kimberley  Mine,  and  one  of  the  most  perfect 
brilliants  ever  unearthed,  the  well-known  Porter  Rhodes  stone, 
valued  by  the  owner  at  £100,000,  was  found  in  the  centre  of  the 
Kimberley  Mine,  in  a  claim  now  belonging  to  the  Central  Com- 
pany. The  colour  in  the  Cape  diamonds — which  often,  to  a 
great  extent,  disappears  in  cutting — is  attributed  to  the  presence 
of  foreign  matter  as  distinguished  from  pure  carbon,  a  fact  which 
is  proved  by  their  greater  density  and  also  by  their  being  more 
combustible,  containing  as  they  do  oxygen  in  proportion  to  the 
density  of  colour. 

I  am  informed  that  about  one  quarter  of  the  diamonds  ex- 
ported from  Brazil  are  pure  white,  the  rest  being  of  varied 
colours.  In  this  matter,  however,  there  is  reason  to  believe  that 
the  produce  of  the  Cape  has  greatly  suffered  in  repute  from  an 
artificial  system  of  classification.  If  a  pure  brilliant  comes  into 
the  European  market,  whether  from  South  Africa  or  South 
America,  probably,  judging  from  the  amount  of  the  respective 
exports,  in  nine  cases  out  of  ten  from  the  former,  it  is  at  once 
labelled  and  designated  and  sold  as  "Brazilian,"  thereby 
fetching  a  higher  price ;  while  all  the  coloured  stones,  wherever 
they  come  from,  are  classed  and  denominated  as  "  Cape  " ;  and 
thus  does  the  repute  of  the  Diamond  Fields  of  this  Colony  suffer 
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from  the  caprice  of  fashion,  the  trade  value  of  a  name,  and  the 
artifices  of  the  wily  denizens  of  Hatton  Garden.  It  is  to  be 
hoped,  however,  that  the  classified  collection  of  Cape  stones, 
which  is  being  prepared  for  the  Colonial  and  Indian  Exhibition, 
will  go  far  towards  correcting  this  misconception. 

The  Cape,  however,  even  if  bound  to  admit  some  real,  and 
much  more  reputed,  inferiority  in  quality  to  the  produce  of 
Brazil,  can  boast  of  an  enormous  superiority  in  respect  not  only 
to  number  but  also  to  size.  The  Brazilian  stones  are  mostly  very 
small,  averaging  about  1  carat,  and  rarely  exceeding  5  carats. 
In  1854  a  diamond  of  brilliant  lustre,  and  weighing  254  carats, 
was  found  in  Brazil,  but  this  was  quite  unique.  When  cut  it 
weighed  124  carats,  and  is  known  as  "The  Star  of  the  South." 
In  fact,  before  the  discovery  of  the  South  African  Diamond 
Fields,  where  stones  of  very  considerable  size  are  constantly 
being  found,  the  number  of  large  diamonds  known  to  be  in 
existence  was  far  from  great.  I  will  not  detain  you  by  more 
than  a  bare  mention  of  one  or  two  of  the  most  famous.  One  of 
the  most  celebrated  is  the  OrlofF,  in  the  sceptre  of  the  Emperor 
of  Russia,  weighing  194  carats,  and  said  to  have  been  stolen 
from  the  eye  of  an  Indian  idol  by  a  French  deserter.  It  found 
its  way  to  Amsterdam,  and  in  1772  was  sold  to  Count  OrlofF  on 
behalf  of  the  Empress  Catherine  for  450,000  roubles,  an  annuity 
of  4000  roubles,  and  a  title  of  Russian  nobility.  The  Pitt 
diamond  I  have  already  mentioned.  Another  famous  stone  is 
the  Kohinoor,  which  was  presented  to  the  Queen  of  England  on 
the  annexation  of  the  Punjab  to  British  India  in  1849.  This 
stone  has  a  marvellous  legendary  history,  with  which  I  daresay 
some  of  you  are  familiar,  and  on  which  I  have  no  time  to  dwell. 
By  some  it  is  supposed  that  both  the  Kohinoor  and  the  Russian 
OrlofF  are  portions  of  one  original  stone,  formerly  belonging  to 
the  Great  Mogul.  The  Kohinoor  was  shown  at  the  first  Exhibi- 
tion of  1851,  and  then  weighed  186  carats.  It  has  since  been 
re-cut,  in  the  rose  shape,  not,  it  is  said,  to  its  advantage,  and  now 
weighs  only  106  carats,  a  size  which  I  fancy  will  be  exceeded  by 
several  Cape  diamonds  which  will  be  exhibited  in  London  next 
May.  But  the  greatest  of  all  known  diamonds,  if  it  be  a 
diamond,  is  the  Braganza,  Avhich  forms  part  of  the  regalia  of  the 
royal  house  of  Portugal.     The  Braganza  is  said  to  weigh  some 
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1500  carats;  but  is  it  a  diamond  at  alH  Its  very  size  creates 
grave  suspicion ;  and  it  is  somewhat  significant  that  no  test  of 
its  character  has  ever  been  allowed.  On  the  whole  the  Braganza 
cannot  safely  be  included  in  the  list  of  genuine  diamonds. 

Besides  Brazil  and  the  Cape  there  are  at  present  no  known 
diamond  fields  of  any  importance.  You  may  perhaps  have  heard 
something  about  diamonds  having  been  discovered  in  Australia, 
and  I  daresay  you  did  not  regard  the  rumour  as  altogether  an 
agreeable  one.  You  are  sorely  pressed  by  Australian  competition, 
as  well  that  of  South  America,  in  the  matter  of  wool ;  and  you 
would  probably  not  be  over- pleased  if  you  heard  that  Australia 
had  united  her  forces  to  those  of  South  America  in  competing 
with  you  in  supplying  the  civilised  world  with  diamonds.  As 
far  as  I  can  ascertain,  this  is  a  competition  about  which  there 
is  no  very  material  ground  for  apprehension.  Undoubtedly 
diamonds  have  been  found  in  Australia,  principally  at  Bingera ; 
but  the  quantity  is  not  great,  and  they  are  all  exceedingly  small. 
I  have  a  note  Avith  regard  to  Bingera  to  the  effect  that  somewhat 
extensive  machinery  was  recently  erected  there,  that  279  loads 
of  wash-dirt  were  washed,  with  a  yield  of  920  diamonds,  of  the 
aggregate  weight  of  197|  carats,  or  an  average  weight  of  about 
one-fifth  of  a  carat.  The  scarcity  of  water  was  the  greatest  draw- 
back at  these  diggings,  and  the  results  up  to  the  present  may  be 
described  as  insignificant.^  Diamonds  were  first  found  in 
Australia  as  early  as  1852  ;  and  I  cannot  help  thinking  that,  if 
there  were  any  really  valuable  mines  in  the  country,  the  energy 
and  enterprise  and  mining  experience  of  our  Australian  fellow- 
colonists  would  have  discovered  them  long  ago. 


II 

Some  eighteen  years  ago,  at  the  Paris  Exhibition  of  1867, 
among  the  exhibits  from  the  Cape  there  was  probably  none  which 
attracted  greater  attention  than  the  first-fruits  of  the  South 
African  Diamond  Fields,  a  stone  weighing  about  20  carats, 
exhibited  by  Sir  Philip  Wodehouse,  then  Governor  of  the  Colony. 
The  story  of  the  discovery  of  this  diamond  has  been  so  often  told 

^  Engineering,  February  20,  1885. 
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that  a  passing  word  will  here  suffice.  Just  as  diamonds  in  Brazil 
were  first  used  as  counters  by  negro  card-players,  so  in  South 
Africa  the  first  diamond  was  observed  as  a  plaything  in  the 
hands  of  the  children  of  a  Dutch  farmer  in  the  district  of  Hope 
Town.  The  farmer's  wife  made  a  present  of  the  "  pretty  pebble  " 
to  another  farmer,  Schalk  van  Niekerk,  from  whom  it  passed 
into  the  hands  of  a  trader  named  O'Reilly,  and  it  was  eventually 
forwarded  to  Dr.  Atherstone  of  Grahamstown,  who  pronounced 
it  to  be  a  diamond.  A  good  deal  of  scepticism  was  exhibited  in 
some  quarters,  and  the  means  of  testing  were  not  immediately 
available,  but  in  the  end  the  fact  that  Dr.  Atherstone  was  right 
was  established  beyond  a  doubt,  and  the  stone  was  purchased  by 
Sir  Philip  Wodehouse.  It  was  not  till  tAvo  years  later  that  "  The 
Star  of  South  Africa "  daAvned  on  the  horizon.  This  famous 
gem,  weighing  over  80  carats,  Avas  originally  offered  for  sale 
to  a  storekeeper  by  a  Hottentot ;  it  is  said  to  have  been  once 
used  as  a  charm  by  a  witch  doctor.  After  changing  hands 
several  times,  it  was  purchased  by  Messrs  Lilienfeld,  of  Hope 
Town,  for  £10,500,  and  in  the  end,  after  being  cut,  it  was  sold  by 
Messrs.  Hunt  &  Roskell  to  the  late  Lord  Dudley,  who,  I 
believe,  gave  £25,000  for  it.  Models  of  both  these  stones, 
kindly  lent  by  Dr.  Atherstone,  may  be  seen  in  the  Kimberley 
collection  at  the  Exhibition. 

The  news  of  these  remarkable  finds  soon  attracted  attention 
both  throughout  South  Africa  and  beyond  its  borders.  Diggers 
from  all  quarters,  Englishmen  and  Dutchmen,  Frenchmen  and 
Germans,  miners  from  Australia,  and  miners  from  America, 
hurried  to  explore  the  new  Eldorado,  all  eager  to  acquire,  by  the 
labour  of  a  moment,  wealth  beyond  the  dreams  of  avarice. 
Finding  little  to  repay  their  eff'orts  in  the  neighbourhood  of 
Hope  Town,  they  proceeded  along  the  banks  of  the  Orange 
River  and  then  of  the  Vaal  River,  till  they  arrived  at  a  place 
known  to  them  by  the  name  of  Klip  Drift,  now  called  Barkly 
West,  in  the  neighbourhood  of  which  diamonds  were  found,  and 
still  continue  to  be  found,  along  the  banks  of  the  river,  and 
which  remained  for  some  time  the  centre  of  the  digging  com- 
munity. In  the  Barkly  district  numerous  river  diggings  were 
opened  up,  the  most  important,  given  in  the  order  in  which  they 
lie  along  the   banks  of  the  river,  being  Hebron,   Pniel,   Gong- 
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Gong,  Waldek's  Plant,  Keiskamma,  Niekerk's  Rush  and  Delport's 
Hope. 

Some  of  these  river  diggings  are  still  worked  with  fair  success, 
the  returns  supplied  by  the  Protection  Board  showing  that  be- 
tween September  1882,  when  the  Diamond  Trade  Act  was 
proclaimed,  and  March  1885,  diamonds  were  imported  thence 
into  the  Kimberley  district  of  the  aggregate  weight  of  over 
45,000  carats,  and  valued  at  £112,000.  This  gives  a  value  of 
as  nearly  as  possible  50s.  per  carat — a  carat  is  slightly  over  3  gr. 
troy  weight — or  very  much  higher  than  the  average  value  of 
stones  found  in  the  dry  diggings ;  those  from  the  river,  though 
comparatively  few  in  number,  having  always  been  remarkable 
for  their  superior  quality.  Besides  the  river  diggings,  four  dry 
diggings  have  been  in  recent  years  opened  in  the  Barkly  district, 
namely,  Victoria  Kopje,  Borrel's  Kopje,  "Wrigley's  Kopje  and  New- 
lands.  As  far  as  I  am  aware,  the  lattei',  the  property  of  Mr. 
George  Paton,  is  the  only  dry  diggings  in  the  district  where 
diamonds,  beyond  those  declared  by  the  proprietors  in  accord- 
ance with  the  requirements  of  the  law,  have  been  actually  found ; 
and  some  specimens  from  the  Newlands  diggings,  which  are  at 
present  being  worked  on  leases,  are  now  exhibited  at  Port 
Elizabeth. 

The  early  diggers  at  the  River  pursued  their  occupation  with 
varying  success ;  the  labour  was  very  great,  the  expenses,  owing 
to  the  necessity  of  employing  carts,  oxen  and  native  servants, 
very  considerable ;  the  finds  were  extremely  uncertain ;  and 
some  of  the  "  pockets,"  or  patches  of  diamondiferous  ground, 
first  discovered  were  quickly  worked  out.  Of  course,  every  now 
and  then  the  river  digger  had  a  big  slice  of  luck,  which  encouraged 
him  to  persevere;  and  in  1872  Mr.  Spalding's  great  diamond  of 
288  carats  was  found  at  one  of  the  smaller  diggings  on  the  River. 
But  in  the  year  1870  a  rumour  reached  the  camps  on  the  Vaal 
that  diamonds  had  been  found  some  twenty-five  miles  off  at  a 
place  called  Du  Toit's  Pan,  and  thither  a  "  rush "  was  quickly 
made.  The  farm  of  Dorstfontein,  on  which  Du  Toit's  Pan  was 
situated,  was  then  owned  by  one  Van  Wyk.  One  day  his 
shepherd  brought  him  a  diamond  which  he  had  found  on  the 
veldt.  He  invited  some  of  his  relations  and  friends  to  come  and 
prospect  his  farm,  and  more  diamonds  were  found.     But  this  is 
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a  kind  of  good  fortune  which  a  man  cannot  long  keep  for  the 
exclusive  benefit  of  himself,  his  friends  and  his  relations.  The 
diggers  from  the  River  hurried  up  in  their  thousands,  the  farm 
was  rushed,  Van  Wyk  had  to  yield  to  the  force  of  circumstances 
and  issue  licences  to  dig.  Soon  after  he  sold  his  farm  for  the 
sum  of  £5000  to  the  London  and  South  African  Exploration 
Company,  who  about  the  same  time  acquired  the  neighbouring 
farm  of  Bultfontein.  The  revenue  which  the  Company  has 
derived  from  this  fortunate  purchase  has  been  something  enor- 
mous. In  one  year  it  exceeded  £100,000,  it  is  now  about 
£60,000  per  annum,  and  the  original  £10  shares  have  changed 
hands  for  £400.  On  Bultfontein,  as  on  Dorstfontein,  a  mine 
was  discovered,  the  homestead  having  been  erected  in  the  middle 
of  it,  and  one  or  two  diamonds  being  actually  found  in  the  mud 
plaster  of  the  walls.  After  considerable  litigation  it  was  decided 
that  the  titles  to  these  farms,  being  Free  State  grants,  contained 
no  reservation  of  minerals  in  favour  of  the  Crown ;  and  they 
were  thrown  open  by  the  proprietors  to  the  diggers  on  the  pay- 
ment of  a  monthly  licence,  which  was  ultimately  fixed  at  30s. 
for  each  claim  of  900  square  feet,  with  one  acre  of  depositing 
ground  attached. 

The  river  diggings  were  now  nearly  abandoned  for  the  superior 
riches  of  these  two  mines  ;  a  population  of  some  10,000  settled 
in  the  neighbourhood,  living  mostly  under  canvas,  and  digging 
with  great  energy,  but  encompassed  by  difficulties  of  every  kind, 
and  employing  methods  of  the  crudest  description.  Early  in  1871 
another  mine  was  discovered  at  a  short  distance  from  Du  Toit's 
Pan.  It  was  situated  on  the  farm  Vooruitzigt,  and  occupied  by 
a  farmer  named  De  Beer,  whence  the  mine,  first  prospected  by  a 
party  of  diggers  from  Natal,  received  its  name  of  Old  De  Beer's. 
Each  digger  in  this  and  the  other  mines  was  entitled,  on  paying 
the  licence  money,  to  two  claims ;  if  he  ceased  to  work  his  claim 
for  eight  days,  it  was  liable  to  be  "jumped,"  or  occupied,  by  the 
first  comer.  The  method  of  working,  as  I  have  said,  was  at  first 
extremely  crude.  The  miner  would  dig  the  ground  out  of  one 
of  his  claims,  pass  it  through  a  series  of  sieves,  and  then  sort  the 
residue  with  a  piece  of  iron  hooping.  Debris,  of  course,  rapidly 
accumulated,  and  was  deposited  on  the  second  claim.  After  a 
while,  if  the  finds  fell  off,  or  the  accumulation  of  debris  inter- 

Y 


322  DIAMOND  FIELDS  OF  SOUTH  AFRICA 

fered  with  further  working,  the  digger  would  fill  in  the  first 
claim  with  what  he  had  excavated,  and  begin  working  the 
second.  All  these  accumulations  had  afterwards,  when  better 
methods  were  introduced,  to  be  cleared  off  at  great  expense  ;  and 
when  washing  superseded  dry-sorting,  the  ground  discarded  as 
rubbish  by  the  original  digger  was  in  many  cases  washed,  with 
the  result  that  better  finds  were  obtained  out  of  the  same  ground 
than  the  early  digger  ■with  his  sieving  and  dry-sorting  had  ever 
been  able  to  attain.  In  these  early  days  few  made  fortunes,  and 
many  scarcely  succeeded  in  paying  their  expenses.  But  the 
work,  with  its  chances  and  possibilities,  exercised  a  wonderful 
fascination. 

Hope  springs  eternal  in  the  human  breast, 

Man  never  is  but  always  to  be  blest, 

are  lines  which  apply  especially  to  the  digger.  New  comers, 
eager  to  win  fortunes,  succeeded  those  who  had  left  with  fortunes 
made,  or  more  often  in  despair  of  making  them.  The  population 
continued  to  increase.  Those  who  failed  in  digging  in  some 
cases  did  well  as  brokers,  merchants,  or  buyers.  It  was  said  that 
in  those  days  for  a  diamond  buyer  or  "  kopje- walloper  "  only 
three  things  were  requisite,  namely,  a  pair  of  top-boots,  a  courier 
bag  and  half-a-crown ;  and  if  a  man  could  do  nothing  else  he 
could  at  all  events  tr}^  his  hand  at  the  occupation  of  a  journalist, 
or  turn  to  the  remunerative  calling  of  a  law  agent. 

Soon  after  De  Beer's  Mine  was  opened,  another  discovery, 
the  most  important  of  all,  was  made.  A  few  weeks  ago,  when 
Kimberley  was  preparing  to  celebrate  the  opening  of  the  railway 
with  appropriate  rejoicings,  a  telegram  was  put  into  my  hands 
by  a  member  of  the  Festivities  Committee,  who  asked  what  I 
thought  it  meant.  It  came  from  one  of  the  leading  residents  of 
Colesberg,  and  was  worded  as  follows  : — "  Send  tickets  railway 
opening.  Original  Colesberg  Kopje."  I  suggested,  and  my 
interpretation  afterwards  proved  to  be  correct,  that  the  telegram 
meant  that  at  the  opening  of  the  railway  the  claims  of  Colesberg 
to  be  represented  ought  not  to  be  ignored,  since  the  Kimberley 
Mine  was  the  original  "  Colesberg  Kopje  "  ;  and  indeed  one  some- 
times sees  letters  and  newspapers  arrive  at  the  Diamond  Fields 
addressed  to  "  Kimberley,  Colesberg  Kopje,  Griqualand  West," 
just  as  some  of  the  old  inhabitants  of  Du  Toit's  Pan  are  still  in 
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the  habit  of  speaking  of  Kimherley  as  the  "  New  Rush."  It  was 
in  July  1871  that  a  party  of  diggers  from  Colesberg,  headed  by 
Mr.  Rawstorne,  first  sunk  a  hole  on  another  part  of  the 
Vooruitzigt  farm,  not  far  from  De  Beer's,  and  that  hole  was  the 
beginning  of  the  big  hole  which  has  since  become  famous 
throughout  the  world  as  the  Kimberley  Mine  :  and  it  may  not  be 
inopportune,  speaking  on  this  occasion  and  in  this  hall,  to  remem- 
ber and  to  acknowledge  that  the  first  discovery  of  that  marvellous 
addition  to  the  Avealth  and  resources  of  this  Colony  was  due  to 
the  energy,  the  enterprise  and  the  good  fortune  of  a  small  party 
of  pioneers  hailing  from  the  Eastern  Province. 

Indeed,  the  contemplation  of  the  history  of  the  Diamond 
Fields  for  the  last  fifteen  years  is  something  marvellous.  I  do 
not  propose  to  weary  you,  more  than  I  can  possibly  help,  with 
statistics.  "Nothing,"  it  has  been  remarked,  "is  so  fallacious  as 
figures,  always  excepting  facts."  And  whether  it  be  true  or  not 
that  figures  can  prove  anything,  at  all  events  their  copious  use  is 
open  to  this  objection,  that  it  almost  invariably  repels  and  often 
nauseates  the  hearer.  It  was  in  the  end  of  1871  that  the 
Kimberley  Mine  was  opened,  and  the  first  licences  given  out ; 
and  Mr.  Oats,  an  engineer  of  experience  on  the  Fields,  estimates 
that  in  the  five  years  ending  1877  about  4,000,000  tons  of 
diamondiferous  soil  and  about  500,000  tons  of  reef  were  removed 
from  the  Kimberley  Mine  at  a  cost  of  £5,000,000 ;  and  that  the 
value  of  the  diamonds  Avon  during  this  period  was  £10,000,000, 
thus  leaving  a  net  profit  of  £5,000,000,  or  an  average  of 
£1,000,000  per  annum.  I  Avill  not  here  attempt  to  enlarge 
upon  the  benefits  which  this  great  wealth-producing  centre  has 
conferred  directly  and  indirectly  upon  the  Colony  at  large.  Your 
merchants  at  Port  Elizabeth  probably  could  speak  much  more 
authoritatively  on  this  point  than  I  can.  Perhaps  the  most 
remarkable  and  palpable  evidence  of  those  benefits  lies  in  the 
fact  that  through  the  existence  of  Kimberley  you  have  been 
enabled  to  complete  a  magnificent  system  of  railways  of  which 
any  colony  might  be  proud,  and  you  are  in  the  way  to  push 
your  trade  to  the  interior,  as  far  as  the  banks  of  the  Zambesi, 
and  to  revive  the  flagging  prosperity  of  Port  Elizabeth  by 
making  it  the  emporium  and  the  principal  port,  as  Kimberley  is 
the  metropolis,  of  Southern  Central  Africa. 
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But  still  more  wonderful  are  the  effects  which  the  discovery 
of  diamonds  has  produced  on  what  was  once  the  dreary  and  arid 
desert,  ranged  over  by  Griqua  tribes  alone,  of  Griqualand  West. 
Sixteen  years  ago  a  vast  European  population  suddenly  occupied 
that  desert,  formerly  only  fit,  in  the  words  of  Burke,  when  he 
speaks  of  the  origin  of  American  colonisation,  "  to  amuse  you 
with  tales  of  savage  men  and  uncouth  manners  "  ;  the  farms  of 
Vooruitzigt  and  Dorstfontein  were  covered  with  tents  and  huts; 
every  possible  hardship  was  experienced ;  water  was  so  scarce 
that  there  are  tales  of  diggers  using  imported  soda  water  for  their 
weekly  baths,  as  being  less  expensive ;  the  necessaries  of  life 
could  scarcely  be  obtained,  the  luxuries  were  entirely  unknown. 
Now,  when  you  favour  us  with  a  visit,  instead  of  journeying  for 
weeks  in  a  wagon,  you  are  carried  to  your  destination  in  twenty- 
eight  hours  in  a  Pullman  car ;  and  when  you  arrive  there  you 
find  an  established  town,  with  all  necessary  public  institutions  ; 
with  that  sine  qua  nan  of  municipal  prosperity,  a  healthy  cor- 
porate spirit ;  with  an  abundant  supply  of  water,  which,  follow- 
ing the  example  of  Port  Elizabeth,  has  been  brought  sixteen 
miles  from  the  Vaal  Eiver;  with  well-kept  streets  illuminated  by 
the  electric  light,  thereby  setting  an  example  for  Port  Elizabeth  to 
follow ;  with  churches,  schools,  two  daily  newspapers,  a  good 
club,  a  growing  library,  Avell- built  and  commodious  banks — 
commodious,  though  perhaps  not  always  accommodating ;  hotels 
and  stores ;  parks  and  gardens ;  in  short,  a  place  where,  notwith- 
standing certain  climatic  drawbacks  (and  from  such  what  place 
is  exempt  1)  the  colonist  might  be  well  content  to  make  his  home. 
The  sensation  experienced  by  one  re-visiting  the  Diamond  Fields 
after  an  absence  of  some  years,  or  visiting  it  for  the  first  time  in 
the  expectation  of  finding  a  typical  mining  camp,  such  as  those 
depicted  in  the  works  of  Bret  Harte,  must  indeed  be  not  dis- 
similar to  that  experienced  by  ^Eneas,  as  he  gazed  in  admiration 
on  the  new  community  which  Dido,  and  the  Phoenician  refugees 
who  shared  her  exile,  had  created  on  the  Libyan  shore : — 

Miratur  inolem  Aeneas,  magalia  quondam  ; 
Miratur  portas,  strepitumque,  et  strata  vianiiu. 

The  Kimberley  Mine,  though  far  the  richest  of  the  four  great 
mines    of  Griqualand  West,  is    also   the   smallest;   it   contains 


DIAMOND  FIELDS  OF  SOUTH  AFRICA  325 

less  than  400  claims.  The  largest,  and  also  the  poorest,  mine  is 
Du  Toit's  Fan,  with  some  1500  claims.  Bultfontein  contains 
about  900,  De  Beer's  about  600.  The  superficial  area  of  Kim- 
berley  is  about  7h  acres,  Bultfontein  18,  De  Beer's  13,  and  Du 
Toit's  Pan  29.  In  1884  Kimberley  had  been  sunk  to  a  depth  of 
400  feet,  De  Beer's  250,  Du  Toit's  Pan  and  Bultfontein  between 
100  and  200.  All  these  depths  have  since  then  been  increased, 
and  some  parts  of  the  Bultfontein  Mine — of  which  a  very  com- 
plete model  on  a  large  scale  will  be  shown  at  the  London 
Exhibition — have  now  reached  a  depth  of  250  feet.  When 
Kimberley  was  laid  out  in  claims,  advantage  was  derived  from 
the  experience  of  the  past,  and  care  was  taken  not  to  repeat  the 
errors  which  had  produced  so  much  difficulty  in  the  early  working 
of  the  other  mines.  Instead  of  allowing  each  digger  to  work  as 
he  liked  and  deposit  his  ground  where  he  pleased,  the  principle 
was  now  recognised  that  all  excavated  ground  should  be  removed 
at  once  to  the  margin  of  the  mine.  Accordingly,  to  each  claim 
of  30  feet  there  was  attached  a  servitude  of  7|  feet  to  form  a 
roadway,  and  by  taking  these  7|  feet  from  alternate  sides  of 
adjacent  claims,  a  roadway  of  15  feet  was  formed  between  each 
row  of  claims,  on  which  the  ground  from  both  was  removed  in 
carts.  Traces  of  one  of  these  roadways  may  be  seen  in  Mr. 
Pahlke's  interesting  model,  showing  a  sectional  block  of  a  portion 
of  the  mine  as  it  appeared  in  1873.  But  as  the  diggers  worked 
down  they  began  to  excavate  beneath  the  roads.  In  places 
bridges  were  made,  and  in  time  each  road  became  a  sort  of 
viaduct,  resting  on  pillars  or  blocks  of  blue.  As  this  sort  of 
work  continued,  and  these  detached  blocks  remained  exposed  to 
the  air,  the  natural  result  ensued.  In  August  1872  most  of  the 
roads  collapsed,  and  other  methods  of  getting  out  the  ground 
had  to  be  devised.  By  this  time  the  attention  of  most  diggers 
had  been  attracted  to  the  riches  of  the  Kimberley  Mine.  As 
long  as  the  method  of  dry-sorting  obtained,  Du  Toit's  Pan  and 
Bultfontein  on  the  whole  proved  scarcely  payable ;  and  a  portion 
of  the  former  mine  is  still  known  by  the  name  of  the  "  grave- 
yard," owing  to  the  amount  of  money  and  labour  which  has 
been  vainly  sunk  in  it  by  the  over-sanguine  and  ever-expectant 
digger.  At  Kimberley,  however,  where  a  township  was  estab- 
lished in  1873,  far  better  results  were  obtained.     While  the  first 
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question  asked  of  the  Bultfontein  or  Du  Toit's  Pan  digger  by  a 
friend  who  met  him  was,  "Have  you  found  anything  lately?" 
and  the  answer  received  was  too  often  in  the  negative,  the  ques- 
tion addressed  to  the  fortunate  worker  in  the  Colesberg  Kopje 
invariably  was,  "  Hoav  many  have  you  found  lately  T'  and  the 
answer  given  was  generally  such  as  to  provoke  the  envy  of  the 
worker  in  the  poorer  mines.  Claims  in  Kimberley  were  the 
subject  of  great  competition ;  they  were  owned  in  fractional 
shares,  down  to  ^  and  even  -^^,  and  changed  hands  at  constantly 
increasing  prices.  In  the  early  days  £50  was  considered  a  high 
price  for  a  claim.  But  in  1880  four  claims  were  put  into  a 
Company  at  £25,000  each,  and  not  long  afterwards  the  £100 
shares  of  the  Central  Company  were  sold  for  the  sum  of  £400, 
being  equivalent  to  a  value,  of  £32,000  per  claim. 

When  the  roadways  collapsed  at  the  end  of  1872,  it  is 
estimated  that  the  Kimberley  Mine  belonged  to  about  1600 
owners.  In  1873  hauling  gears,  with  a  windlass  at  top,  and 
leathern  buckets,  hauled  up  along  the  ropes,  each  worked  by  four 
natives,  were  introduced,  as  a  substitute  for  the  roadway  system. 
At  this  time  the  greatest  depth  of  the  mine  was  about  100  feet, 
and  the  output  from  each  gear  was  from  7  to  10  loads  of  16 
cubic  feet.  In  1874  horse  whims,  of  which  there  is  a  model  in 
the  Exhibition,  first  began  to  be  used.  The  ground  was  then 
hauled  over  wires,  as  shown  in  the  model  previously  mentioned, 
in  tubs  of  about  3  cubic  feet  capacity,  and  by  this  means  the  out- 
put was  increased  to  about  40  or  50  loads  per  diem.  About  this 
time  the  first  washing  machine  Avas  introduced,  the  cradle  ripple 
machine,  very  simple  and  elementary,  of  which  also  a  model  is 
exhibited,  and  by  which  the  wasteful  system  of  dry-sorting 
was  soon  superseded.  In  the  follo-vving  year  the  cradle  ripple  was 
itself  supplanted  by  the  rotary  machine,  and  from  that  time  to 
this  successive  improvements  have  been  effected  in  the  washing 
machines  employed  on  the  Fields,  until  you  arrive  at  length  at 
the  very  elaborate  machinery  and  gear  of  which  an  admirable 
working  model,  exhibited  by  Mr.  Blackbeard,  the  manager  of  the 
Griqualand  West  Company  at  Du  Toit's  Pan,  is  to  be  seen  in  the 
machinery  section  of  this  Exhibition.  So  much  for  the  washing 
gear ;  as  to  the  method  of  hauling,  the  horse  whim,  as  I  have 
said,  was  introduced  in  1874;  in  1877  several  hundreds  of  these 
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whims  were  still  in  use,  and  a  few  of  them  were  to  be  seen  quite 
recently  at  Du  Toit's  Pan.  But  since  1877  they  have  been 
gradually  replaced  by  steam-engines,  specially  devised  for  the 
requirements  of  the  Diamond  Fields,  of  which  in  the  year  1881 
there  were  over  200  actually  at  work  in  the  four  mines.  With 
steam  hauling  and  washing  gear,  the  number  of  loads  hauled  and 
washed  has  increased  from  40  or  50  to  400  or  500  per  set  of  gear. 

The  cost  of  transporting  all  this  machinery  to  the  Diamond 
Fields  by  means  of  bullock-wagons  was,  of  course,  enormous, 
and  only  equalled  by  the  cost  of  using  it  when  it  had  been  erected. 
No  coal  being  procurable,  the  engines  had  to  be  specially  con- 
structed for  the  consumption  of  wood  as  fuel ;  and  the  demand 
for  fuel  led  to  a  lamentable  deforestation  of  the  country  for  many 
miles  around.  Farms  were  sold  for  enormous  sums — as  much  in 
some  cases  as  £10,000 — for  the  value  of  the  timber,  which  was 
cut  down  and  sold  at  Kimberley  at  fabulous  prices,  sometimes 
approaching  <£10  a  ton;  and  as  it  is  estimated  that  2f  tons  of 
wood  are  equivalent  to  about  one  ton  of  English  coal,  it  folloAvs 
that  it  would  have  paid  the  miner  to  use  English  coal,  if  he  could 
have  got  it  at  £20  a  ton.  It  can  now  be  delivered  on  the  Fields 
at  about  £6  a  ton. 

The  cost  of  labour  was  also  enormous.  For  skilled  labour  fancy 
prices  were  paid.  For  the  rough  work  some  12,000  Kafirs  were 
employed  in  the  four  mines,  at  a  weekly  wage  averaging,  perhaps,- 
20s.  It  is  estimated  that  a  Kafir  in  the  De  Beer's  Mine  can  pick 
the  ground  and  fill  trucks  at  the  rate  of  about  25  loads  per  diem. 
This  is  very  good  work ;  and  if  the  blue  is  exceptionally  hard, 
his  labour  may  produce  only  5  loads  per  diem.  As  a  rule,  for 
every  seven  or  eight  Kafir  labourers  there  is  a  white  overseer, 
and  the  number  of  Europeans  actually  employed  in  the  mines 
may  be  put  down  at  about  2000.  I  suppose  that  the  amount 
spent  annually  in  wages  by  the  owners  of  the  four  mines  may  be 
put  down  at  about  one  million  sterling.  And  it  ma}  give  you 
some  idea  of  the  scale  of  operations  when  I  mention  that  during 
the  last  year  the  De  Beer's  Mining  Company,  who  own  about 
two-thirds  of  the  De  Beer's  Mine,  were  hauling  considerably  over 
2000  loads  a  day,  and  at  the  present  time  they  have  about 
200,000  loads  of  blue  ground  awaiting  pulverisation  on  their 
depositing  floors,  and  of  which  the  net  value,  after  paying  all 
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expenses,  is,  I  suppose,  at  least  £125,000.  One  or  two  other 
companies,  such  as  the  Bultfontein  Mining  Company,  have  been 
working  on  an  almost  equally  extensive  scale. 

I  may  here  give  you  a  few  figures  as  to  the  De  Beer's  Com- 
pany. I  have  promised  that  I  will  not  give  you  many,  but  these 
I  think  may  not  be  without  interest,  as  illustrative  of  the  results 
of  the  working  of  the  largest  company  in  the  De  Beer's  Mine, 
a  mine  which,  it  must  be  remembered,  is  distinctly  inferior 
in  richness  of  ground  to  that  of  Kimberley. 


Year  ending 

Cost      Carats 

Price 

Yield 

Profit 

Profit  on 

Divi- 

March 31. 

Capital. 

per         per 
load.       load. 

per 
carat. 

per 
load.  '' 

on 
cost. 

capital. 

dend. 

18821 
1883/ 

£665,000 

/ 14/3        -80 

27/0 

21/8 

52i 

5i 

3 

14/6 

■90 

21/3 

19/1 

34i 

6h 

5| 

1884 

775,000 

13/0 

1-02 

22/5 

22/10 

75 

m 

7 

1885 

1,045,000 

11/3 

•85 

20/8 

17/9 

59 

iH 

7r 

Taking  the  production  of  the  four  mines  generally,  as  to  the 
early  years  it  is  difficult  to  obtain  trustworthy  statistics,  and  really 
accurate  figures  can  only  be  procured  for  the  period  since  the 
proclamation  of  the  Diamond  Trade  Act,  that  is,  since  September 
1882 — accurate,  that  is  to  say,  as  to  diamonds  which  have  found 
their  way  into  the  hands  of  their  owners,  but  not  taking  account 
of  those  stolen  and  illicitly  exported,  which  form  undoubtedly  a 
large  percentage  of  the  whole — a  percentage  which,  notwith- 
standing all  the  precautions  which  have  been  taken,  probably  no 
one  competent  to  give  an  opinion  would  put  at  less  than  20  per 
cent,  and  which  many  well-informed  persons  consider  may  be  as 
high  as  40  per  cent.  In  the  four  years  1874  to  1877  it  is  calcu- 
lated that  about  a  ton's  weight  of  diamonds  were  exported  from 
Griqualand  West,  and  probably  in  none  of  these  years  did  the 
export  fall  far  short  of  one  and  a  half  million  carats.  In  the  five 
following  years  the  average  annual  export  was  probably  about 
three  millions,  while  in  the  period  of  thirty-one  months  from 
September  1882  to  March  1885,  duty  was  paid  on  5,993,630 
carats,  valued  at  £6,689,042.  These  were  distributed  between 
the  four  mines  as  follows  : — 


*  Up  to  the  end  of  1885,  this  Company  had  paid  over  £243,000  in  dividends, 
on  a  capital  gradually  increased  from  £200,000  in  1880,  to  £1,045,000  in  1885. 
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Carats. 

Value. 

Average  per 
carat. 

Kimberley 
De  Beer's 
Du  Toit's  Pan  . 
Bultfontein 

2,112,000 
1,218,000 
1,283,000 
1,379,000 

£2,072,000 
1,317,000 
1,849,000 
1,449,000 

19/7i 
21/74 
28/101 
21/04 

Among  the  diamonds  exported  during  this  period  were  33,042 
stones  of  10  carats  and  over,  and  about  1600  single  stones  of 
over  <£100  value,  and  of  the  aggregate  value  of  over  £300,000, 
or  an  average  of  nearly  £200  a-piece.  Among  the  largest  stones 
recently  found  I  may  mention  one  of  352  carats,  found  by 
Mr.  Turabian,  a  digger  at  Du  Toit's  Pan,  in  February  1885,  and 
another  of  404  carats,  found  by  the  Griqualand  West  Company 
in  the  same  mine  in  the  follo^ving  September. 

The  following  table  shows  the  total  exports  and  their  value 
during  the  three  years  1883  to  1885  : — 


Year. 

Carats. 

Value. 

Average  per 
carat,  about 

1883 
1884 
1885 

2,413,954 
2,263,686 
2,440,788 

£2,742,521 
2,807,288 
2,492,755 

23/ 
25/ 
20/ 

In  my  sketch  of  the  history  of  the  Diamond  Fields  I  have 
taken  you  up  to  the  period,  nearly  ten  years  ago,  Avhen  steam 
machinery  began  to  be  used.  Of  the  subsequent  period  time  will 
permit  only  the  most  cursory  sketch ;  and  indeed,  being  more 
recent,  it  is  likely  already  to  be  more  familiar  to  you.  It  may  be 
observed,  generally,  that  with  the  introduction  of  elaborate 
machinery  and  expensive  appliances  the  days  of  the  original  digger 
were  numbered,  and  the  system  of  numerous  minute  individual 
holdings  could  no  longer  prevail.  Fractions  of  claims  were 
bought  up  by  the  small  capitalist,  and  he  in  turn  made  way  for 
his  Avealthier  neighbour.  Capital  Avas  imperatively  necessary 
for  the  working  of  the  mine ;  the  diggers  began  to  amalgamate 
their  holdings,  and  it  was  a  case  of  the  survival  of  the  fittest. 
The  reef,  too,  of  which  I  have  already  explained  the  nature — 
friable  shaley  ground,  which  down  to  a  depth  of  nearly  300  feet 
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forms  the  margin  of  the  mine — began  to  become  troublesome,  and 
large  sums  were  expended  in  its  removal,  without,  however,  any- 
permanent  success  in  preventing  the  recurrence  of  fresh  slips. 
Towards  the  end  of  1880  there  began,  not  for  the  first  time  either 
in  South  Africa  or  elsewhere,  what  is  known  as  the  "  company 
mania."  About  this  time  certain  valuable  claims,  belonging  to 
Messrs.  Baring-Gould,  Atkins,  Tracey,  Newberry  and  Marais,  in 
the  centre  of  the  Kimberley  Mine,  were  formed  into  the  Central 
Company,  with  a  capital  of  £576,000,  or  at  the  rate  of  £8000 
per  claim.  The  company  was  at  first  a  great  success,  some  good 
dividends  were  paid,  the  shares  went  to  an  enormous  premium, 
and  the  example  thus  set  was  speedily  followed  in  all  the  mines. 
Some  of  the  companies  formed  at  this  period  were  rich  properties, 
with  all  the  elements  of  success,  and,  although  most  of  them 
have  suff'ered  in  the  past  from  extravagant  management  and  other 
extraneous  causes,  there  are  several  which  have  formed  invest- 
ments which  shareholders  have  had  no  reason  to  regret.  Un- 
fortunately, decipit  exemplar  vitiis  imitabUe;  and  many  of  the 
mining  companies  formed  at  this  period  had  inherent  vices, 
which  could  lead  only  to  one  end.  For  the  moment  every  one 
thought  his  fortune  was  made ;  scrip,  good,  bad  and  indifferent, 
all  went  to  a  premium  with  equal  rapidity ;  and  each  happy 
holder  of  scrip  certificates  thought  he  had  an  Eldorado  in  his 
pocket.  Companies  were  formed  with  an  aggregate  capital  of 
about  £6,000,000;  but  of  this,  probably,  about  one-half  Avas  pro- 
moters' scrip,  representing  a  portion  of  the  purchase-money  of 
the  claims ;  of  the  rest  only  a  small  portion  was  at  first  called 
up ;  the  banks  showed  themselves  most  accommodating  in  making 
liberal  advances  on  mining  scrip ;  and  all  went  gaily  as  the 
proverbial  marriage  bell. 

The  reaction,  however,  was  not  long  in  coming.  Some  say  it 
was  the  banks  began  it.  They  began  to  be  not  quite  satisfied 
with  their  "  cover,"  and  with  injudicious  precipitancy  changed 
their  policy  and  insisted  on  customers  squaring  their  accounts. 
This,  however,  was  but  one  factor  in  the  situation ;  and  sooner 
or  later  the  end  must  have  been  the  same.  In  all  countries  and 
in  all  periods  mania  is  followed  by  panic  as  certainly  as  the 
night  succeeds  the  day ;  and,  of  course,  where  the  local  capital  is 
small  and  there  is  no  foreign  capital  to  be  attracted  by  a  fall  in 
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the  market,  the  crisis  is  certain  to  be  all  the  more  sudden  and  the 
more  severe.  The  promoters  began  to  want  to  realise  the  paper 
which  represented  their  former  properties ;  those  who  had 
obtained  allotments  merely  with  the  view  of  selling  at  a  premium 
thought,  or  were  persuaded  by  the  banks  to  think,  that  it  was 
about  time  to  realise ;  calls  began  to  be  made  and  were  not  re- 
sponded to ;  in  consequence,  even  in  the  case  of  sound  concerns, 
working  capital  was  wanting.  Expensive  machinery  had  been 
oi"dered,  and  when  the  bills  came  in  there  were  no  funds  to  meet 
them.  The  reef  came  down,  as  it  always  does,  just  at  the  most 
inopportune  moment.  Everyone  rushed  into  the  market  with  his 
scrip.  Port  Elizabeth  and  Cape  Town  swelled  the  band  of 
sellers ;  but  as  for  the  buyer,  he  was  nowhere  seen.  I  need  not 
dwell  on  the  melancholy  consequences ;  you  experienced  your 
full  share  of  the  troubles  of  those  disastrous  days ;  there  are  few 
among  us  who  were  not  sufferers  to  a  greater  or  less  extent ;  it 
is  a  lugubrious  picture  ;  but  I  hope  and  believe  I  am  not  over- 
sanguine  in  saying  the  worst  is  over.  The  companies  which 
survived  the  misfortunes  of  1882  and  1883  are  not  likely  to  have 
worse  days  in  store  for  them.  The  worthless  ventures  have 
succumbed ;  and  those  which  have  weathered  the  tempest  and  still 
breast  the  wave — I  fear  it  might  be  said  rari  nantes  in  gurgite 
vasto — have  profited  by  the  experience  and  redeemed  the  errors 
of  the  past,  and  I  trust  are  all  likely  to  come  safe  to  port. 
Mining,  as  an  investment,  must  always  be  more  or  less  specu- 
lative ;  it  is  not  an  investment  for  guardians  or  trustees  ;  but, 
although  it  would  be  invidious  to  mention  names,  there  are 
several  diamond  mining  companies  in  which  the  man  of  business 
might  now  invest  a  moderate  portion  of  his  capital,  with  every 
probability,  at  present  prices,  of  getting  an  excellent  return  for 
his  outlay,  and  every  prospect  of  holding  a  property  which  is 
likely,  in  the  future,  rather  to  increase  than  to  diminish  in  value. 
As  I  have  said,  however,  mining  investments  are  always 
speculative,  and  it  would  be  Avrong  to  lead  you  to  suppose  that 
all  difficulties  have  been  surmounted.  On  the  contrary,  there 
are  many  problems  with  which  we  are  now  only  beginning 
tentatively  to  deal.  It  seems  quite  clear  that  open  working 
cannot  be  carried  on  with  a  reasonable  degree  of  safety  beyond 
a   depth   which,   in    the    Kimberley   Mine,    has    already  been 
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attained,  and  the  attainment  of  which  in  the  other  mines  is 
within  a  measurable  distance.  Accidents,  indeed,  have  always 
been  painfully  numerous.  I  remember  once  hearing  a  Kafir  say, 
when  he  was  charged  in  Court  with  stealing  a  diamond  which 
was  found  in  his  possession  : — "Of  course  I  stole  that  diamond. 
Do  you  think  I  was  going  down  into  that  dangerous  mine  for  a 
morsel  of  pap,  and  perhaps  to  lose  my  soul  1 "  And  really  there 
was  considerable  force  in  that  argument.  As  far  as  the 
Kimberley  Mine  is  concerned,  it  may  be  said  that  open  working 
is  now  in  course  of  rapid  supersession  by  the  system  of  shafts 
and  tunnels.  So  long  ago  as  1883,  when  Mr.  Paxman  read  his 
paper  before  the  Institute  of  Civil  Engineers,  there  was  an  almost 
complete  consensus  of  professional  opinion  that  the  shaft  and 
tunnel  system  was  the  system  of  the  future  ;  and  all  experience 
subsequently  has  tended  to  confirm  that  \dew.  Several  shafts 
have  already  been  sunk  at  great  expense  by  various  companies 
— among  others  by  the  French  and  Central  Companies  at 
Kimberley,  and  the  De  Beer's  Company  in  that  mine ;  and  these 
shafts  now  form  a  valuable  asset  of  those  companies. 

Unfortunately,  since  the  introduction  of  this  system,  although 
every  available  precaution,  I  believe,  is  taken,  there  has  been  a 
marked  increase  in  the  number  of  fatal  and  serious  accidents  ; 
and  I  am  informed  by  the  Government  Inspector  of  Machinery 
that  the  number  of  such  accidents  in  1885  will  probably  prove 
to  have  been  double  that  in  1884,  in  which  year  the  total 
number  of  such  accidents  in  the  four  mines  Avas  43.  I  have  no 
hesitation  in  saying  that  the  danger  of  working  in  the  mines  has 
increased,  is  increasing,  and  ought  to  be  diminished.  Some  new 
regulations  for  safety  have  been  recently  promulgated  by 
Government,  but  I  am  informed  that  these  regulations  were 
drafted  several  months  ago.  Some  material  changes  have  since 
then  taken  place ;  much  experience  has  been  gained ;  and  I 
think  it  not  improbable  that  these  regulations  will,  before  long, 
themselves  require  considerable  revision. 

Another  question  is  whether  the  poorer  mines,  such  as  Du 
Toit's  Pan,  where  the  reef  has  already  proved  somewhat  trouble- 
some, will  be  able  to  bear  the  cost  of  underground  working. 
Should  the  present  tendency  to  a  diminution  of  price,  correspond- 
ing with  increase  of  output,  continue,  the  question  may  almost 
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certainly  be  answered  in  the  negative.  Du  Toit's  Pan  has 
hitherto  managed,  more  or  less,  to  pay  its  way,  notwithstanding 
the  comparative  poverty  of  the  ground,  by  means  of  the  ex- 
ceptional quality  of  its  diamonds.  You  will  have  observed  in 
the  returns  quoted  just  now  that,  while  the  average  value  of 
Kimberley  stones,  during  the  four  years  1882  to  1885,  was  only 
19s.  7d.  per  carat,  that  of  Du  Toit's  Pan  stones  was  28s.  lOd. 
per  carat.  But  it  is  also  significant  to  observe  the  value  of  Du 
Toit's  Pan  stuff — and  that  of  the  other  mines  is  proportionately 
very  much  the  same — during  each  of  those  four  years  themselves. 
Excluding  farthings  throughout,  it  was,  in  1882,  32s.  9d.;  in 
1883  there  was  a  heavy  fall  to  26s.  4d.;  in  1884  there  was  a 
recovery  to  30s.  5d.;  but  the  first  three  months  of  1885  show  a 
fall  to  25s.  6d.,  and  I  do  not  know  that  there  has  been  any 
marked  improvement  since.  Now  the  cost  of  working  at  Du 
Toit's  Pan  under  the  present  system,  and  in  favourable  circum- 
stances, cannot  be  put  at  less  than  about  4s.  a  load.  That  is 
indeed  very  cheap  working.  In  many  parts  of  the  mine  the 
average  yield  does  not  exceed  ^  carat  to  the  load,  or  one  carat 
to  every  six  loads.  By  a  simple  arithmetical  computation  you 
will  at  once  see  that  if  Du  Toit's  Pan  stuff  does  not  fetch  more 
than  24s.  in  the  market,  it  will  not  pay  for  working.  These 
figures  will  also  prove  another  thing,  and  that  is  that,  however 
great  the  output,  there  is  no  fear  of  diamonds  becoming  so  cheap 
as  to  lose  their  value ;  the  cost  of  production  will  always  be 
great  enough  to  prevent  any  great  risk  on  that  score.  That  is, 
of  course,  if  the  Diamond  Fields  of  South  Africa  retain  their 
present  practical  monopoly. 

I  have  already  given  you  some  reasons  for  believing  that  the 
danger  of  competition,  so  far  as  can  be  foreseen,  is  not  at  present 
very  grave.  If  you  look  at  a  map  in  the  Exhibition  you  will  see 
several  red  patches  which  are  meant  to  indicate  supposed  pipes 
of  diamondiferous  ground  in  various  parts  of  Griqualand  West — 
Otto's  Kopje,  Taylor's  Kopje,  Kamfer's  Dam,  and  the  like — but 
most  of  these  have  before  now  been  pretty  well  tested,  and  there 
seems  no  great  prospect  of  their  ever  proving  payable  diggings. 
It  is,  however,  quite  possible  that  increased  production,  combined 
with  increased  cost  of  working,  may  seriously  threaten  the 
future  of  some  of  the  mines  unless  a  remedy  is  devised  in  time. 
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The  remedy  most  in  fashion  is  that  of  the  amalgamation  of  the 
various  holdings,  Avith  the  view  to  obtaining  a  control  over  the 
market ;  and  no  doubt  in  "  unity  is  strength."  The  difficulties, 
however,  in  the  way  of  anything  like  a  universal  voluntary  amal- 
gamation are  very  great.  If  it  is  ever  carried  out,  the  diamond 
interest  may  profit,  but  Kimberley  as  a  community  would  probably 
reap  no  benefit  from  such  a  change  ;  neither,  I  imagine,  would 
the  Colony  at  large  regard  it  as  entirely  satisfactory  for  the 
incalculal)le  mineral  wealth  of  the  Diamond  Fields  to  pass  into  the 
hands  of  a  foreign  company,  Avhose  only  aim  would  be  to  get  as 
much  out  of  Griqualand  West  at  as  small  a  cost  as  possible. 

To  meet  these  objections,  it  has  been  suggested  in  other  quarters 
that  the  Colony  itself,  following  the  example  of  the  Government 
of  Brazil,  might  acquire  the  Diamond  Fields.  I  believe  it  has 
been  calculated  that  a  Government,  armed  with  reasonable 
Parliamentary  powers,  might  acquire  the  four  mines,  in  a  manner 
not  inequitable  as  far  as  the  present  owners  are  concerned,  for 
the  sum  of  about  £5,000,000  ;  that  the  Colon}'  could  readily 
raise  such  a  sum  for  such  a  purpose  at  5  per  cent,  which  means 
an  annual  interest  of  £250,000  ;  and  that  Government  with  the 
means  at  its  disposal  could  easily  work  the  mines  so  as  to  obtain 
an  annual  profit  of  £500,000.  If  these  figures  are  approximately 
correct,  it  is  obvious  that  in  a  very  few  years  the  entire  debt 
would  be  paid  off",  and  the  Colony  would  possess  an  enormous 
addition  to  its  revenue ;  and  I  am  quite  confident  that  neither 
Mr.  Sprigg,  nor  Mr.  Pearson,  nor  any  Colonial  Treasurer  that 
ever  was  or  ever  will  be,  nor  any  man  who  breathes  the  air  of 
Parliament,  would  despise  an  annual  addition  to  the  revenue  of 
the  Colony  of  half  a  million  sterling.* 

I  promised  before  concluding  that  I  would  say  a  word  or  two 
about  the  future  prospects  of  the  Diamond  Fields  ;  and  you  may 
possibly  think  that  in  endeavouring  to  redeem  that  promise  I 
have  allowed  the  wings  of  imagination  to  carry  me  too  far.     The 

*  [This  lecture  was  delivered  iu  December  1885.  From  that  date  till  the 
amalgamation  of  the  mines,  which  was  efifected  in.  March  1888,  dividends  were 
declared  by  the  various  companies  amounting  approximately  to  £2,000,000. 
Between  March  1888  and  December  1898  the  De  Beer's  Consolidated  Mines  lias 
declared  dividends,  on  a  capital  of  about  £4,000,000  (exclusive  of  debentures  and 
other  prior  charges  to  about  a  similar  amount),  amounting  in  all  to  £11,640,190. 
The  present  (December  1898)  market  value  of  the  share  capital  is  over 
£20,000,000.] 
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scheme  to  which  I  have  adverted  is  one  which  any  prudent 
statesman  would  certainly  think  thrice  before  attempting  to 
carry  out ;  it  would  undoubtedly  involve  a  pledging  of  the  credit 
of  the  Colony  for  a  more  or  less  speculative  project ;  it  might 
tax  the  financial  ingenuity  of  some  colonial  Gladstone,  and 
require  the  political  audacity  of  a  colonial  Danton.  As  far  as 
Kimberley  is  concerned,  moreover,  the  scheme  would  be  open  to 
some  of  the  same  objections  as  beset  the  possible  monopoly  of 
some  foreign  syndicate  ;  but  if  this  or  that  proposal  is  clearly  for 
the  benefit  of  the  Colony  at  large,  Kimberley,  as  a  community,  of 
course  must  take  its  chance.  I  confess,  however,  that  I  am 
inclined  to  be  very  sanguine  in  my  belief  that  the  vitality  of 
Kimberley  is  likely  to  prove  pretty  tough.  It  has  recently  been 
felicitously  described  by  H.E.  the  Governor  as  "the  metropolis 
of  the  interior  of  South  Africa  " ;  and  I  believe  that  the  town  of 
Kimberley,  whatever  the  vicissitudes  of  the  diamond  diggings 
and  the  diamond  market,  has  before  it  a  great  commercial 
future.  We  have  recently  obtained  the  missing  link  which  we 
so  long  desired.  I  daresay  you  may  remember  that  fine  passage, 
in  one  of  the  speeches  of  Mr.  Bright,  in  which  he  refers  to  the 
restoration  of  the  broken  cable  between  England  and  the  United 
States.  The  iron  hand,  he  says,  went  down  into  the  depths  of 
ocean  and  found  the  lost  cable,  and  joined  the  ends  which  were 
severed,  and  made  two  nations  one.  We  recently  have  been 
linked  together  by  an  iron  hand ;  earnestly  do  I  trust  that  the 
closer  material  union  which  we  now  enjoy  may  be  the  pre- 
cursor of  a  closer  moral  union  ;  that  we  may  draw  closer  to  one 
another  in  mutual  understanding,  mutual  appreciation,  mutual 
respect ;  in  that  case  we  shall  soon  realise  how  complete  is  the 
identity  of  our  interests ;  and  that  our  only  rivalry  should  be  a 
rivalry  in  the  endeavour  to  promote,  each  in  his  own  sphere  and 
with  his  respective  means,  the  prosperity  and  the  progress  of  our 
common  country.  That  I  trust  will  be  one  of  the  lessons  which 
this  Exhibition  will  help  us  all  in  learning ;  that  is  the  moral 
which  it  ought  to  point.  If  that  lesson  be  taken  to  heart,  and 
that  spirit  be  imbibed,  I  think  we  need  not  be  over-anxious 
for  the  future  of  Kimberley ;  we  need  not  be  disquieted  about 
the  future  of  Port  Elizabeth ;  we  need  feel  no  fear  for  the  future 
of  this  Colony  of  Good  Hope. 


THE  KIMBEELEY  LIBKARY:    OPENING  ADDRESS* 

There  is  a  French  proverb  which  tells  us  that  everything  comes 
to  those  who  know  how  to  wait ;  it  has  been  realised  in  the  case 
of  the  Kimberley  Library.  As  the  result  of  a  long  cherished 
aspiration  and  much  labour  and  anxiety,  after  many  unforeseen 
delays  and  disappointments,  we  are  at  length  enabled  to  close  the 
door  on  the  workmen  and  open  it  to  the  public.  I  apprehend 
that  my  formal  duty  on  this  occasion,  as  Chairman  of  Committee, 
is  to  hand  over  this  Library  to  the  Civil  Commissioner  of  the 
District  of  Kimberley,  and  the  Mayor  of  the  Borough  of  Kimberley, 
as  trustees,  and  to  declare  it  open  as  a  Free  Library  for  the  use  of 
the  public,  and  dedicated  for  ever  to  the  inhabitants  of  Kim- 
berley. If  I  were  to  content  myself  with  the  bare  discharge  of 
that  formal  duty,  perhaps  you  would  be  of  opinion  that  I  was  too 
much  of  a  formalist,  and  had  not  even  attempted  to  rise  to  the 
importance  of  the  occasion.  Those  few  words,  however,  are 
significant  words,  and  I  confess  that  I  almost  shrink  from  the 
attempt  to  dilate  on  even  a  portion  of  the  topics  which  they 
suggest,  and  the  aspects  in  which  their  significance  may  be  re- 
garded. We  began  this  work,  as  you  are  aware,  quietly  and 
unostentatiously,  without  the  drum  and  without  the  trumpet. 
We  had  no  ceremonial  laying  of  the  foundation  stone,  and  if 
this  is  to  be  regarded  as  an  inaugural  ceremony,  at  all  events  it  is 
an  inaugural  ceremony  characterised  by  a  severe  simplicity.  I 
feel  that  on  this  occasion  you  will  not  expect  me  to  detain  you 
very  long ;  and  indeed  I  had  a  warning  on  that  subject  only 
the  other  day  which  I  hope  I  have  taken  to  heart.  When  I 
had  the  honour  of  opening  the  Library  Bazaar  some  weeks  ago 
I  made  a  few  observations  the  duration  of  which  did  not  exceed 
*  Kimberley,  July  1887. 
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a  quarter  of  an  hour ;  but  when  I  had  finished  I  was  severely 
taken  to  task  by  one  of  the  lady  stallholders,  who  told  me 
I  had  spoken  far  too  long,  and  had  prevented  her  from 
driving  several  excellent  bargains.  To-day,  however,  what  I 
may  call  the  commercial  instinct  of  the  ladies,  on  that  occasion 
so  laudably  exercised,  has  no  scope  for  its  employment,  and  I 
hope  therefore  they  will  be  a  little  more  indulgent,  and  I  will 
endeavour  in  return  not  to  presume  too  far  upon  their  kind- 
ness. Let  me  begin  by  clearing  the  ground,  and  possibly 
relieving  your  minds  from  certain  apprehensions.  I  am  not 
going  to  dilate  upon  the  benefits  to  be  derived  from  Public 
Libraries,  or  the  reasons  for  supporting  them,  or  to  dwell  upon 
the  remarkable  development  of  the  movement  in  favour  of  Free 
Libraries  which  the  last  few  years  have  witnessed.  I  will  not 
attempt  to  consider  the  justice  of  the  epigrammatic  dictum  of 
Sir  Anthony  Absolute  that  "the  Circulating  Library  is  an  ever- 
green tree  of  the  fruit  of  diabolical  knowledge,"  or  on  the  other 
hand  to  expand  the  observation  of  Charles  Dickens  that  a 
Library  should  be  regarded  as  "  a  great  free  school  inviting  the 
humblest  workman  to  come  in  and  be  a  student."  It  is  not  for 
me  to-night  to  discuss  the  characteristics  of  modern  literature  or 
of  the  modern  literary  spirit,  or  to  point  out  that  the  extra- 
ordinary diffusion  and  multiplication  of  every  description  of 
popular  literature  is  not  only  an  enormous  boon,  enjoyed  at  no 
previous  period  of  the  history  of  the  world,  and  one  of  the  most 
characteristic  notes  of  the  intellectual  progress  of  the  Victorian 
age,  but  that  it  involves  also  its  own  dangers,  and  its  own  peculiar 
risks  of  dissipation  and  futility,  against  which  we  have  constantly 
to  be  on  our  guard.  The  question  of  the  means  and  methods  by 
which  a  Library  such  as  this  is,  and  still  more  such  as  we  hope 
to  make  it,  may  best  be  turned  to  account,  is  a  deeply  interesting- 
one  ;  on  another  occasion  I  may  perhaps  venture  to  invite  you 
to  a  special  discussion  of  this  fascinating  subject,  but  thi^  evening 
it  would  lead  us  too  far  afield.  Neither  do  I  propose  to  weary 
you  with  figures  or  statistics,  or  to  enter  upon  a  financial  state- 
ment which  can  more  conveniently  be  made  at  the  annual 
meeting  of  subscribers  in  a  few  weeks  time,  when  I  trust  that  the 
accounts  of  the  building  fund  will  have  been  finally  closed  and 
audited.     It  will  be  sufficient  on  this  occasion  to  mention  that 
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the  approximate  cost  of  the  new  Library — of  the  ground,  the 
buildings,  the  furniture,  fittings  and  equipment — is  £5500.  The 
whole  of  this  sum  has  been  raised  in  the  course  of  the  last  sixteen 
months  by  voluntary  contributions  aided  by  the  proceeds  of  the 
bazaar,  for  which  we  have  to  thank  the  ladies  who  organised  it, 
and  the  public  who  gave  it  their  generous  patronage  and  support. 
Now  this  is  a  fact  which  I  think  we  may  contemplate  with  great 
and  legitimate  satisfaction.  The  amount  is  large,  but  I  do  not 
speak  merely  of  the  amount,  for  such  has  been  on  the  whole  the 
prosperity  of  Kimberley,  and  of  that  great  mining  industry  which, 
as  I  said  on  another  occasion  and  in  another  place,  is  to  the  con- 
stitution of  Kimberley  what  the  life-blood  is  to  the  veins,  that 
for  a  great  local  object  I  have  always  felt  that  the  amount  could 
and  ought  to  be  raised  ;  but  I  look  at  what  underlies  it,  and  I  see 
in  this  fund,  subscribed  by  the  liberality  of  the  inhabitants  of,  and 
of  those  connected  with,  the  Diamond  Fields,  a  recognition  of  the 
great  principle  of  our  corporate  existence  and  of  the  duty  of  the 
citizen  to  the  community  in  which  he  lives.  Now  do  not  let  us 
ignore  the  fact  that  the  recognition  in  this  place  by  all  classes 
and  at  all  times  of  the  existence  of  that  duty  has  not  always  been 
as  hearty  as  we  could  Avish.  Kimberley  men,  man  for  man,  I 
venture  to  say,  are  as  liberal  and  as  generous  as  can  be  found 
anywhere  on  the  face  of  the  earth.  The  claims  upon  them  are 
very  numerous,  their  charity  and  philanthropy  are  being  con- 
stantly appealed  to,  and  these  appeals  are  rarely  made  in  vain. 
But  until  quite  recently  there  has  been  a  strong  tendency  to 
regard  Kimberley  as  a  good  place  to  make  money  in,  but  a  bad 
place  to  spend  it  in,  as  a  place  for  amassing  as  rapidly  as  possible 
a  competency  or  a  fortune  which  might  much  more  satisfactorily 
be  employed  and  enjoyed  elsewhere.  I  cannot  deny  that  there 
is  much  force  in  this  view,  but  it  does  undoubtedly  present  an 
obstacle  to  the  steady  and  hearty  support  of  local  institutions. 
I  think  it  is  now  much  more  generally  realised  that,  with  all  its 
drawbacks,  life  on  the  Diamond  Fields  has  its  good  points ;  that 
in  any  case  many  of  us  have  to  lay  our  account  with  it  as  a  place 
of  residence  at  all  events  for  a  substantial  portion  of  our  existence ; 
and  that  it  is  possible  even  here  to  surround  that  existence  with 
many  of  those  amenities  and  much  of  that  culture  without  which 
life   itself  would  lose  its  savour;  and  that  it  is  our  duty  to 
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endeavour,  so  far  as  practicable,  to  realise  our  ideals  in  these 
respects  and  bring  them  within  the  reach  not  only  of  oiu-selves 
as  individuals  but  of  the  community  at  large.  Passing  now  from 
these  difficulties  which  may  be  described  as  in  some  sense  special 
to  Kimberley,  and  which  in  this  work  upon  which  we  have  been 
engaged  have  been  surmounted  and  overcome,  it  seems  to  me 
that  there  is  another  point  of  view  from  which  it  may  be  regarded 
as  affording  a  valuable  example.  We  have  received  in  this  work 
some  material  assistance  from  the  Public  Works  Department  of 
the  Colony,  which  I  should  be  the  last  to  undervalue,  but  on  the 
whole  this  is  a  work  which  has  been  done  by  Kimberley  for 
Kimberley,  with  no  direct  pecuniary  assistance,  and  with  only 
a  comparatively  small  modicum  of  material  aid,  from  the  public 
revenue  of  the  Colony.  That  in  itself  seems  to  me  a  good  thing. 
Do  you  not  agree  with  me  that  at  the  pi'csent  day,  and  perhaps 
particularly  in  colonial  life,  and  not  by  any  means  in  this  Colony 
alone,  there  is  a  habit  of  relying  too  much  on  State  aid,  of  look- 
ing for  everything  to  the  Government,  as  a  sort  of  god  out  of 
a  machine,  without  whose  benison  nothing  can  be  accomplished 
and  by  whose  intervention  every  perplexity  must  be  solved  ?  Does 
it  not  seem  to  you  that  there  is  in  these  times  a  serious  danger  of 
the  State  being  converted  and  elevated  from  a  sort  of  superior 
policeman  into  a  sort  of  inferior  providence,  and  that  this  is  a 
tendency  dangerous  to  independence,  dangerous  to  self-respect, 
and  absolutely  fatal  to  that  healthy  municipal  spirit  which  in 
large  measure  has  made  England  what  it  is,  and  which  if  cherished 
and  fostered  and  developed  may  yet  do  great  things  for  the 
British  Colonies  in  every  portion  of  the  wide  dominions  of  the 
Queen  1  It  is  for  that  reason  above  all  others  that  I  have  rejoiced 
at  the  manner  in  which  the  Borough  Council  of  Kimberley, 
availing  themselves  of  their  statutory  powers,  have  come  forward 
to  co-operate  with  us  in  this  work,  and  that  I  trust  the  relations 
between  the  Corporation  of  Kimberley  and  the  Public  Library, 
though  we  are  no  longer  housed  under  the  same  roof,  will  in  the 
future  remain  as  cordial  and  as  beneficial  as  they  have  always 
hitherto  been.  Ladies  and  gentlemen,  we  cannot  revive  the  past, 
or  bring  back  the  mastodon,  or  renew  in  these  latter  days  the 
freshness  and  the  blitheness — the  "  Heiterkeit,"  as  the  Germans 
call  it — of  the  time  when  the  world  was  young,  the  old  Hellenic 
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spirit,  for  instance,  with  its  culture  and  refinement,  its  sense  of 
beauty  and  harmonious  order,  its  art  and  music,  its  public  liturgies 
and  religious  processions  and  solemn  festivals.  We  have  indeed 
an  atmosphere  and  a  climate  in  some  respects  and  at  certain 
seasons  much  resembling  that  of  the  old  Athenians,  "ever 
delicately  walking,"  as  one  of  their  own  poets  has  said,  "amid 
the  most  pellucid  air  " ;  but  although  their  religion  is  long  since 
outworn,  and  their  creeds  forgotten,  yet  surely  much  more  might 
be  done  in  the  future  than  has  been  attempted  in  the  past  to  follow 
their  example  at  least  in  some  respects,  to  beautify  and  adorn 
our  modern  civic  life,  even  in  great  industrial  centres,  and  to 
bring  within  the  reach  of  the  many  those  things  of  the  spirit 
which  have  been  hitherto  too  much  confined  to  the  favoured  few. 
I  venture  to  suggest  that  in  this  matter  of  public  institutions 
much  might  be  done  by  cultivating  a  spirit,  as  between  the 
different  centres  of  colonial  life,  not  of  mutual  jealousy  or  dis- 
paragement, such  as  seems  to  me  at  present  to  be  far  too  rife, 
but  of  mutual  emulation  and  healthy  competition,  each  one 
endeavouring  to  make  his  own  community  more  healthy,  more 
attractive,  in  a  word,  more  advanced  in  its  type  of  culture  and 
civilisation.  One  of  the  great  characteristics  of  that  marvellous 
Victorian  age,  of  the  last  half  century  of  our  national  existence, 
of  Avhich  we  have  during  the  last  few  days  been  reading  such 
elaborate  accounts  and  eloquent  panegyrics,  consists  in  the  extent 
to  which,  by  the  achievements  of  science,  if  we  cannot  say  that 
time  and  space  have  been  altogether  annihilated,  at  all  events  the 
obstacles  which  they  formerly  presented  to  the  free  intercourse 
and  communion  of  those  living  in  distant  places  have  been 
practically  removed.  In  former  generations  the  population 
of  the  world  in  the  main  was  sedentary,  now  it  has  become 
migratory ;  what  to  oiu-  forefathers  seemed  an  arduous  journey 
is  now  looked  upon  as  a  pleasure  trip,  and  pilgrimages  have 
been  superseded  by  excursion  trains.  It  is  only  quite  recently 
that  we  in  Kimberley  have  enjoyed  complete  facilities  of  easy 
and  rapid  communication  with  the  other  parts  of  the  Colony,  and 
I  have  always  earnestly  hoped  that  the  effect  of  this  great  boon 
would  be  to  promote  a  greater  solidarity  of  thought  and  feeling, 
of  interest  and  sentiment,  than  has  hitherto  existed.  I  trust  that 
the  people  in  the  Colony  will  gradually  discover  that  Kimberley 
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is  not  quite  such  a  dreadful  place,  or  the  inhabitants  of  Kimberley 
such  abandoned  characters,  as  some  of  them  still  appear  to 
imagine ;  and  that  the  people  of  Kimberley  will  more  and  more 
regard  the  Diamond  Fields  as  forming  an  integral  portion  of  the 
Colony,  and  not  look  down  upon  their  felloAv  colonists  as  a  set 
of  ungrateful  and  benighted  beings,  who  have  never  sufficiently 
realised  and  appreciated  and  acknowledged  the  benefits  which  the 
vaunted  wealth  and  intelligence  of  Kimberley  have  conferred 
upon  the  Colony  at  large.  I  feel  sure  that  much  would  be  gained 
by  every  town  in  the  Colony  if  its  inhabitants,  when  they  go  to 
visit  their  friends  in  other  places,  would  attempt  not  to  spy  out 
the  nakedness  of  the  land,  with  the  view  of  boasting  of  their  own 
superiority,  but  rather  would  look  for  hints  to  take,  for  points  to 
admire,  to  imitate  and  to  reproduce  in  their  own  homes  on  their 
return.  I  feel  certain  that  it  is  impossible  to  exaggerate  the 
advance  which  might  be  made  if  all  were  to  adopt  this  attitude 
and  this  spirit,  and  if  every  citizen,  from  the  Mayor  and 
Corporation  to  the  humblest  inhabitant,  were  to  recognise  his 
obligation  to  do  all  that  in  him  lies  for  the  benefit  of  the  place 
in  which  his  lot  is  cast.  What  might  not  be  the  aspect  of  South 
Africa  say  in  another  decade,  say  at  the  birth  of  that  twentieth 
century,  within  whose  approaching  shadow  we  seem  already 
to  be  treading,  if  meanwhile  each  community  and  every 
citizen  in  each  community  were  to  vie  in  making  the  civic 
life  more  harmonious  and  more  rational,  more  attractive  to 
strangers,  more  abounding  in  the  sources  of  intellectual  delight 
and  artistic  pleasure,  in  all  that  makes  for  the  healthy  recreation 
and  spiritual  enjoyment  of  all  those  that  dwell  Avithin  its  gates  ? 
It  is  by  such  methods  and  aims  as  these  that  we  may  best  hope 
to  escape  from  that  sordidness  and  gross  materiality  which  is  one 
of  the  perils  of  modern  life ;  it  is  from  such  practices  as  these 
that  we  may  produce  results  which  will  entitle  us  to  feel  a 
legitimate  pride,  not  only  in  the  great  Empire  of  which  we  form 
a  part,  not  only  in  the  growth  and  development  of  the  Colony  to 
which  we  belong,  but  also  in  our  own  corporate  existence  as  the 
people  of  Kimberley.  Earnestly  do  I  hope  that  in  this  work,  to- 
day completed,  and  in  this  institution,  now  opened  to  the  public, 
we  see  but  the  first-fruits  of  an  abundant  harvest  which  the  future 
shall   reap  and  gather   in.      However  that  may  be,   may  this 
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Library,  with  its  store,  its  ever-increasing  store,  of  the  wit  and 
wisdom,  the  learning  and  research,  the  imagination  and  the 
fancy,  of  the  past  and  present,  continue  and  endure,  and  may 
this  work,  to  which  we  have  set  our  hands,  and  of  which  this 
building  is  the  seal  and  symbol,  go  on  and  prosper,  and  remain 
among  the  matters  which  are  unforgot,  even  when  he  who  now  is 
speaking  and  those  who  hear  his  words  have  passed  into  the  land 
where  all  things  are  forgotten. 


AN  ADDRESS  TO  THE  KIMBERLEY  LITERARY 
ASSOCIATION  * 

When  I  was  invited,  at  somewhat  short  notice,  to  give  an 
address  to  this  Society  on  the  occasion,  as  I  understand,  of  the 
opening  of  its  annual  session,  I  confess  that  I  felt  some  hesitation 
in  complying  with  the  suggestion.  The  time,  as  I  have  men- 
tioned, was  short.  I  had  no  material  immediately  available; 
and  I  felt,  and  still  feel,  grave  doubt  whether,  with  the  resources 
at  my  disposal,  I  could  prepare  anything  which  might  prove 
interesting  or  acceptable  to  such  an  audience  as  the  present.  At 
the  same  time,  I  also  felt  that,  as  far  as  my  information  goes, 
your  Association  was  doing  a  good  work,  and  one  with  which  I 
ought  not  to  neglect  such  an  opportunity  as  had  presented  itself 
of  showing  my  sympathy.  I  believe  that  you  have  now  been  in 
existence  for  some  years  as  a  literary  society,  established  on  no 
narrow  or  sectarian  basis,  but  affording  a  centre  and  a  stimulus 
to  literary  studies  and  intellectual  pursuits,  of  which,  in  a  com- 
munity like  this,  it  would  be  difficult  to  over-estimate  the 
beneficial  influence.  And  now  that  I  have  the  honour  to  address 
you  this  evening,  the  first  and  most  difficult  point  to  decide  was 
the  selection  of  a  subject,  which  I  was  informed  was  left  entirely 
to  my  discretion.  Now,  it  may  be  the  result  of  one's  training  at 
the  University,  but  I  must  say  that  it  has  always  seemed  to  me 
much  easier  to  have  to  sit  down  and  write  something,  or  get  up 
and  say  something,  to  ^vrite  so  many  pages  or  speak  for  so  many 
minutes,  on  some  prescribed  and  specific  subject,  than  to  sit 
down  and  write,  or  get  up  and  talk,  on  a  subject  to  be  selected 
by  the  writer  or  the  speaker.  I  remember  on  one  occasion  ex- 
pressing the  same  feeling  to  Mr.  John  Morley,  whose  acquaint- 
*  Kimberley,  April  1895. 
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ance  I  had  the  privilege  of  making  a  good  many  years  ago,  when 
he  took  over  the  editorship  of  the  Pall  Mall  Gazette,  and  I  became 
an  occasional  contributor  to  its  columns.  There  is  perhaps  no 
living  writer  by  whose  works  I  have  been  more  influenced — 
without  implying  any  unqualified  adhesion  to  his  philosophical 
standpoint — than  by  those  of  Mr.  Morley.  It  is  probable  that 
some  traces,  conscious  or  unconscious,  of  that  influence  may 
appear  in  my  remarks  this  evening ;  and  I  would  here  observe 
that  the  position  and  reputation,  in  Parliament  and  the  Cabinet, 
which  in  recent  years  have  been  acquired  by  such  men  as  Mr. 
Morley  and  Mr.  Bryce — with  whom  I  remember  having  had  the 
pleasure  of  being  associated  on,  I  think,  the  first  occasion  on 
which  I  stood  on  a  political  platform — the  distinction  which  they 
have  won  in  the  world  of  politics  seems  in  itself  to  furnish  a 
sufficient  refutation  of  the  old  theory — never  much  supported  by 
the  facts — that  literary  tastes  and  training  induce  what  is  called 
the  doctrinaire  temperament  and  form  a  bad  school  for  practical 
statesmanship.  The  doubt  rather  seems  to  be  whether  literature 
does  not  stand  to  lose  more  than  politics  is  likely  to  gain  by  the 
diversion  of  such  men  from  the  sphere  of  thought  to  that  of 
action.  Among  men  of  letters  great  names  are  scarce,  and  seem 
to  be  rapidly  becoming  scarcer ;  while  for  the  routine  of  adminis- 
tration tools  of  blunter  edge  and  less  fine  temper  would  perhaps 
suffice.  Now  I  remember  that  on  one  occasion  Mr.  Morley  was 
invited  to  deliver  the  annual  address  to  the  Midland  Institute, 
an  important  association  which  meets  at  Birmingham.  He 
asked  what  subject  he  should  take.  "  Oh,"  they  replied,  "  talk 
about  anything  you  like — except  education ;  addresses  on  educa- 
tion are  always  considered  tedious."  Mr.  Morley  then  proceeded 
to  discourse  on  education,  and  I  think  succeeded  in  avoiding 
tedium.  However,  I  will  endeavour  to  steer  clear  of  that  rock. 
I  will  not  trouble  you  with  my  views  and  opinions  on  the  subject 
of  education  in  general.  I  will  not  even  oflfer  j'^ou  a  dissertation 
on  the  old  controversy  as  to  the  respective  claims  and  merits,  as 
a  subject  and  vehicle  of  education,  of  literature  and  science.  I 
may  perhaps  venture  incidentally  to  suggest  that  science,  in  the 
course  of  its  struggle  against  dogma,  has  not  unjustly  incurred 
the  imputation  of  itself  becoming  somewhat  too  dogmatic.  Its 
claim,  not  merely  to  be  ranked  as  one  among  the  instruments  of 
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education,  but  to  a  practical  monopoly,  to  the  exclusion  of 
literary  studies,  of  the  time  and  energy  available  for  the  purpose, 
has  perhaps  been  pressed  rather  too  far,  and  such  pretensions 
have  led  to  the  inevitable  reaction.  There  can  be  no  doubt  that 
at  the  present  day  the  position  claimed,  sometimes  somewhat 
arrogantly,  for  science,  is  seriously  menaced  in  more  quarters 
than  one.  There  is  dissension  within  the  camp,  among  both 
geologists  and  biologists,  and  there  are  formidable  assailants 
without.  I  can  only  spare  a  moment  for  a  passing  allusion  to 
the  interest  recently  aroused  by  the  publication  of  Mr.  Kidd's 
work  on  Social  Evolution  of  which  the  main  thesis  is  that 
the  fabric  of  society  must  ultimately  depend  upon  sanctions 
which  are  essentially  ultra -rational.  Lord  Salisbury  last  year 
delivered  a  presidential  address  to  the  British  Association,  at  its 
Oxford  meeting,  containing  passages  which,  though  appropriate 
enough  to  the  place  of  delivery,  I  imagine  could  scarcely  have 
been  submitted  to  such  an  audience  some  twenty  years  ago ;  while 
Lord  Salisbury's  nephew,  the  distinguished  leader  of  his  party  in 
the  other  House,  appears  to  have  emerged  from  the  phase  of 
"  Philosophic  Doubt,"  and  to  be  engaged  in  rehabilitating  the 
principle  of  authority  in  matters  of  opinion,  and  in  tentatively 
laying  the  "foundations  of  belief."  These  are  signs  of  the 
times ;  and  a  not  less  remarkable  reaction,  a  reaction  distinctly 
in  favour  of  religion,  has  of  late  been  observed  among  the  leaders 
of  thought  on  the  Continent,  and  especially  in  France,  where 
there  is  a  growing  feeling  that  the  results  yielded  by  an  entirely 
secular  system  of  education  are  gravely  unsatisfactory.  Of  this 
reaction  you  will  find  evidence  in  an  important  contribution  to 
the  subject  which  recently  appeared  in  the  Deux  Mondes  from 
the  pen  of  its  editor,  M.  Brunetiere,  of  the  French  Academy,^ 
M.  Brunetiere  gives  his  reasons  for  thinking  that  while  such 
current  phrases  as  "  The  Bankruptcy  of  Science "  are  rather 
epigrammatic  than  exact,  science  has  undoubtedly  sustained  "  a 
series  of  partial  failures  "  and  has  lost  a  portion  of  her  prestige, 
which  religion  has  re-acquired.  I  do  not  know  that  it  is  too 
much  to  suggest  that,  while  the  theory  of  MateriaHsm,  which 

^  "  Apres  uue  Visite  au  Vatican."  Revue  des  Deux  Mondes,  January  1,  1895. 
With  this  may  be  compared  another  article  by  the  same  writer,  "  Education  et 
Instruction,"  in  the  Revue  of  February  15. 
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the  instinct  has  always  rejected,  is  now  generally  discredited, 
while  we  find  in  Agnosticism  only  a  temporary  and  unsatisfying 
halting-place,  and  in  Positivism  an  ideal  which  can  never  avail 
the  vast  body  of  mankind,  the  tendency  is  at  present  towards 
the  view — not,  as  I  understand,  seriously  contested  by  the 
Rationalists  themselves,  by  such  men,  for  instance,  as  Professor 
Huxley — that  in  Rationalism,  or  "  Naturalism,"  no  complete 
solution  of  the  problems  of  humanity  and  the  universe  can  be 
sought  or  found,  and  that  the  progress  of  philosophy  in  the 
new  century  to  which  we  are  drawing  near  may  be  productive  of 
a  distinct  religious  revival,  and  even,  in  the  highest  sense — 
limited  to  no  narrow  creed  and  fettered  by  no  outworn  formula 
— of  an  age  of  Faith.  This,  however,  is  a  speculative  theme 
which,  if  judiciously  and  temperately  handled,  might  perhaps 
furnish  suitable  matter  for  discussion  at  some  of  your  future 
meetings.  Its  further  development  would  be  outside  the  scope  of 
any  observations  which  I  could  fitly  offer  on  the  present  occasion.  I 
have  no  intention,  as  I  have  stated,  of  troubling  you  with  any 
elaborate  survey  of  the  present  position  and  attitude  of  science 
in  relation  either  to  religion  or  to  literature.  I  assume  that  you, 
as  members  of  a  Literary  Association,  believe  in  literature,  not 
only  as  a  means  of  intellectual  training  and  as  a  portion  of  our 
equipment  for  the  battle  of  life,  but  as  a  source  of  refreshment 
and  recreation  during  its  progress,  of  enjoyment  and  solace  in  its 
vicissitudes.  You  are  not  like  the  mathematical  tutor  at  Cambridge 
who  said  that  Paradise  Lost  might  be  all  very  well,  but  he  wanted  to 
know  what  it  proved.  Let  us  therefore  proceed,  as  students  of 
literature,  who  endeavour,  among  our  other  pursuits,  to  keep  up 
as  far  as  we  can  our  intellectual  interests,  to  consider  for  a  few 
moments  how  this  can  best  be  done,  how  we  can  derive  the  most 
advantage  from  such  associations  as  yours,  how  we  can  best 
redeem  the  time  which  the  vacuous  seek  to  "  kill."  This  is 
essentially,  as  has  been  often  remarked,  a  reading  age  ;  it  is  an 
age  of  literature  made  easy — perhaps  in  some  respects  too  easy 
and  too  cheap.  I  remember  Mr.  Gladstone  remarking,  in  his 
address  to  the  electors  of  Midlothian  some  ten  years  ago,  referring 
to  the  question  of  free  education — which  then  formed  a  portion 
of  what  was  called  the  "  unauthorised  programme,"  put  forward 
by  a  gentleman  who  has  always  been  a  great  hand  at  the  manu- 
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facture  of  programmes — Mr.  Gladstone  observed  that  in  his 
experience  people  valued  most  that  which  cost  them  some  effort 
and  some  sacrifice  to  obtain.  It  was  a  remark  pregnant  with 
wisdom,  but  it  does  not  appear  to  have  carried  much  weight 
with  the  Government  which  succeeded  to  power  under  that 
impetuous  democrat,  the  Marquis  of  Salisbury.  Now  in  these 
days  of  handbooks  and  manuals  and  primers,  of  this  series  and 
that,  it  may  be  possible  to  scamper  through  the  whole  field  of 
knowledge,  with  no  extraordinary  expenditure  of  time  or  effort,  and 
thus  acquire  the  distinction  of  comprehensive  sciolism  or  ency- 
clopedic ignorance.  But  is  the  game  worth  the  candle  1  Is  there 
not  some  danger  of  regarding  the  mere  process  of  reading  as  a 
meritorious  occupation  or  as  an  end  in  itself  ^  You  all  remember 
Bacon's  apophthegm,  that  reading  makes  a  full  man,  conference  a 
ready  man,  and  writing  an  exact  man.  Yes,  but  are  you  all 
familiar  with  the  essay  in  which  it  occurs  ?  If  any  are  not,  may 
I  ask  you  to  peruse  it — it  is  the  fiftieth  essay,  and  occupies  just 
two  pages  in  the  "  Golden  Treasury "  edition.  Bacon  tells  us 
both  how  to  read,  and  why  to  read,  and  what  to  read.  "  Reade," 
he  says,  "not  to  Contradict  and  Confute;  Not  to  Believe  and 
Take  for  Granted ;  Not  to  Finde  Talke  and  Discourse ;  But  to 
Weigh  and  Consider."  Then  he  speaks  of  how  different  kinds  of 
books  are  to  be  dealt  with,  "  some  to  be  tasted,  others  to  be 
swallowed,  and  some  few  to  be  chewed  and  digested  " ;  and  he 
concludes  by  pointing  out  the  different  uses  of  different  kinds  of 
literature — history,  natural  philosophy,  ethics,  logic  and  rhetoric 
— and  how  the  various  branches  are  adapted  to  remedy  various 
mental  defects.  "If,"  he  says,  "a  man's  wit  be  wandring,  let 
him  study  the  mathematicks  :  For  in  demonstrations,  if  his  wit  be 
called  away  never  so  little,  he  must  begin  again  :  If  his  wit  be 
not  apt  to  distinguish  or  find  differences,  let  him  study  the 
Schoole-men ;  For  they  are  Cijniini  sedores.  If  he  be  not  apt  to 
beat  over  matters,  and  to  call  up  one  thing  to  prove  and  illustrate 
another,  let  him  study  the  Lawyers'  Cases  ;  so  every  defect  of  the 
minde  may  have  a  speciall  receit."  You  will  perhaps  notice  how 
limited  was  the  range  of  literature — the  rnnne  scibile,  to  use  his 
own  expression — which  the  essayist  could  suggest,  even  in  so 
fruitful  a  period  as  the  "  spacious  days  "  of  Queen  Elizabeth. 
Mathematics  which,  compared  with  their  subsequent  progress, 
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had  then  made  but  little  advance  beyond  the  demonstrations  of 
Euclid  and  Archimedes ;  the  scholastic  logic  of  Thomas  Aquinas 
or  Duns  Scotus,  and  the  hair-splitting  subtleties  of  the  later 
schoolmen,  whom  Erasmus  satirised,  the  Cymini  sedores,  or 
dividers  of  cummin,  which  is  one  of  the  least  of  all  seeds ;  lastly, 
the  "  Lawyers'  Cases,"  comprised  in  a  handful  of  year-books, 
now  represented  by  the  hundreds  of  volumes  of  reports  under 
which  the  shelves  of  the  law  libraries  groan.  Remember,  too, 
that  the  great  bulk  of  literature  was  then  written  in  Latin, 
except  the  "  Lawyers'  Cases,"  which  were  in  a  sort  of  jargon  of 
Norman-French.  It  is  true  that,  among  his  literary  specifics, 
except  indeed  as  a  source  of  wit.  Bacon  appears  to  omit  poetry 
and  the  drama ;  but  perhaps  this  omission  should  be  attributed 
to  the  native  modesty  of  the  author  of  Shakespeare's  plays.  Now 
let  us  press  this  matter  a  little  further.  Does  the  ordinary 
reading  of  the  average  modern  reader  make  him  a  full  man  ?  I 
have  often  heard  men  say  that  they  read  nothing  but  the  news- 
papers. I  suppose  that  some  of  us  do  waste  a  good  deal  of  our 
time  over  the  speeches  in  Parliament  or  on  the  platform,  the 
speeches  of  persons  engaged  at  the  present  time,  on  their  own 
showing,  in  such  inane  operations  as  ploughing  sands  or  filling 
cups,  or  in  attempting  to  prevent  their  opponents  from  doing  so, 
speeches  which  Lord  Salisbury,  when  last  in  power,  described  as 
"  the  dreary  drip  of  dilatory  declamation."  Are  we  any  the 
fuller,  or  much  the  wiser,  for  the  habit,  or  for  the  hours  which 
we  devote  to  the  cursory  skimming  of  the  endless  shoals,  which 
pour  in  upon  us  thick  as  the  leaves  in  Vallombrosa,  of  magazines 
and  periodicals,  or  to  such  publications  as  Scraps  and  Tit-Bits, 
which  I  believe  are  now  the  favourite  provender  of  the  travelling 
pul)lic — with  an  insurance  coupon  thrown  in — or  to  the  perusal 
of  the  average  modern  novel,  with  its  superficial  smartness  and 
spurious  sentiment  and  sham  psychology,  produced  in  order  to 
put  a  few  pounds  into  the  pockets  of  the  writer  and  the  publisher, 
to  fill  up  Mudie's  box  for  his  long-suffering  subscribers  in  the 
country,  and  then  to  find  its  way,  in  a  descent  as  facile  as  the 
progress  of  the  rake,  through  the  clearance  catalogue  to  the 
butterman  1  I  cannot  help  thinking,  as  I  have  said  elsewhere, 
that  this  universal  habit  of  indiscriminate  reading  is  not  without 
its  danger — the  danger  of  thinking  that  you  are  engaged  in  a 
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praiseworthy  or  at  all  events  an  innocuous  occupation,  while  in 
fact  you  are  simply  wasting,  not  redeeming,  the  time,  debilitating 
the  mind,  and  sapping  all  the  finer  faculties  of  thought  and 
reflection  and  observation.  Do  you  remember  Calverley's  touch- 
ing picture  of  the  city  clerk,  who  took  what  it  is  the  fashion  to 
describe  as  "  a  well-earned  holiday  "  1 

He  stood,  a  worn-out  city  clerk — 

Who'd  toiled,  and  seen  no  holiday. 
For  forty  years  from  dawn  to  dark — 

Alone  beside  Caermarthen  Bay. 

He  felt  the  salt  spray  on  his  lips  ; 

Heard  children's  voices  on  the  sands  ; 
Up  the  sun's  path  he  saw  the  ships 

Sail  on  and  on  to  other  lands  ; 

And  laughed  aloud.     Each  sight  and  sound 

To  him  was  joy  too  deep  for  tears  ; 
He  sat  him  on  the  beach,  and  bound 

A  blue  bandana  round  his  ears  : 

And  thought  how,  posted  near  his  door, 

His  own  gi'een  door  on  Camden  Hill, 
Two  bands  at  least,  most  likely  more. 

Were  mingling  at  their  own  sweet  will 

Verdi  with  Vance.     And  at  the  thought 

He  laughed  again,  and  softly  drew 
That  ''  Morning  Herald  "  that  he  bought 

Forth  from  his  breast,  and  read  it  through — 

no  doubt  paying  special  attention  to  the  state  of  the  money 
market  and  the  city  article.  Let  me  observe  that  this  habit  of 
spending  most  of  our  leisure  in  reading  something,  or  anything, 
— the  habit  which  renders  the  morning  paper  essential  to  the 
city  clerk's  enjoyment  of  his  well-earned  holiday — is  quite  a 
modem  habit.  Heading  of  course  implies  writing,  and  it  was 
observed  by  Plato  that  the  invention  of  writing  was  itself  most 
prejudicial  to  the  training  and  exercise  of  the  powers  of  memory. 
We  know  that  a  man  who  is  always  jotting  down  memoranda 
in  his  pocket-book  gradually  loses  the  habit  of  carrying  things  in 
his  head.  Before  people  could  write  and  read,  they  were  bound 
under  heavy  penalties  to  remember.  One  of  the  things  by  which 
we  are  apt  to  be  puzzled  is  the  preservation  of  the  Homeric 
poems,  which  were  almost  certainly  in  the  main  produced,  what- 
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ever  their  original  scheme  and  arrangement,  long  before  the  use 
of  writing  in  a  literary  sense,  and  some  centuries  before  their 
alleged  collocation  by  Peisistratus.  The  forty-eight  books  of  the 
Biacl  and  Odyssey  contain  in  all  nearly  30,000  lines ;  and  the 
bulk  of  these  poems,  there  is  every  reason  to  believe,  were 
handed  down  from  generation  to  generation  mainly  by  oral 
tradition,  by  the  power  of  memory  and  the  recitations  of  the 
rhapsodists,  in  which  their  skill  was  kept  in  training,  and  any 
inaccuracy  doubtless  sharply  corrected,  by  rival  bards.  Such 
feats  of  memory  are  not  "vWthout  parallel  even  in  modern  times. 
The  most  phenomenal  instance  is  probably  that  of  Macaulay,  of 
whom  we  are  told,  among  many  other  similar  stories,  that  on 
one  occasion  he  beguiled  the  tedium  of  crossing  the  Irish  Channel 
by  repeating  to  himself  Milton's  Paradise  Lost.  "I  sat  on 
deck,"  he  says,  "  during  the  whole  voyage.  As  I  could  not  read 
I  used  an  excellent  substitute  for  reading.  I  went  through 
Paradise  Lost  in  my  head.  I  could  still  repeat  half  of  it,  and 
that  the  best  half.  ...  I  had  got  to  the  end  of  the  conversation 
between  Raphael  and  Adam,  admiring  more  than  ever  the  sub- 
lime courtesy  of  the  Archangel,  when  I  saw  the  lights  of  Dublin 
Bay."  Mr.  Gladstone,  in  his  essay  on  Sir  George  Trevelyan's 
Life  of  his  uncle — one  of  the  most  delightful  biographies  to 
read,  and  one  of  the  most  irritating  books  to  refer  to,  owing  to 
the  absence  of  any  sort  of  index  to  its  multifarious  contents — 
Mr.  Gladstone,  in  reviewing  the  book,  refers  to  this  incident  as  a 
trait  characteristic  of  Macaulay's  mental  habit.  Why,  he  says 
in  effect,  could  Macaulay  never  sit  down  and  think,  instead  of 
spending  every  moment  in  reading  or  in  testing  his  recollection 
of  what  he  had  read?  "Thought,"  says  Mr.  Gladstone,  "apart 
from  books  and  from  composition,  perhaps  he  disliked,  certainly 
he  eschewed.  ...  In  a  word,  he  Avas  always  conversing,  or  re- 
collecting, or  reading,  or  composing;  but  reflecting  never."  In 
another  passage  we  read  that  Macaulay  when  alone,  and  in  his  later 
years  he  was  much  alone,  used  to  have  a  book  at  his  side  at  every 
meal.  "  Some  books,"  he  observes,  "  which  I  would  never  dream  of 
opening  at  dinner,  please  me  at  breakfast,  or  vice  versa."  "  But 
how  quietly,"  is  Mr.  Gladstone's  comment,  "  are  both  meals  handed 
over  to  the  dominion  of  the  master  propensity ! "  I  must 
apologise  for  a  discursiveness  which  has  led  me,  per  saltum,  from 
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Homer  and  the  rhapsodists  to  Paradise  Lost,  Lord  Macaulay 
and  Mr.  Gladstone.  To  resume,  whatever  the  exact  date,  the 
art  of  writing  was  introduced — borrowed,  we  are  told,  by  the 
Greeks  from  the  Phoenicians — and  to  its  introduction  we  are 
indebted  for  the  most  precious  and  permanent  of  all  literary  pos- 
sessions, the  works  of  the  great  Greek  authors,  the  historians,  the 
dramatists,  the  orators  and  the  philosophers,  who  have  influenced, 
directly  or  indirectly,  the  whole  thought  of  the  world,  from  their 
day  to  ours.     As  Shelley  says  of  "  Hellas  " — 

Her  citizens,  imperial  spirits, 
Rule  the  present  from  the  past ; 
On  all  this  world  of  men  inherits 
Her  seal  is  set. 

Well,  literature  continued  to  flourish,  till  conquered  Greece 
taught  her  arts  to  conquering  Rome.  The  habit  of  reading,  not 
always  of  the  best,  became  Avidely  diffused ;  witness  the  story  of 
the  Greek  romances,  of  a  licentious  type,  which  were  found  in 
the  abandoned  camp  of  Crassus.  By  this  time  too  the  con- 
ception had  arisen  of  a  Public  Library,  in  which  to  accumulate 
and  preserve  the  treasures  of  ancient  learning.  The  first  Public 
Libraries  at  Rome  are  said  to  have  been  founded  in  the  Augustan 
age,  but  long  before  this  the  most  celebrated  of  the  Libraries  of 
antiquity  had  been  established  at  Alexandria,  its  institution  and 
development  being  attributed  to  the  first  and  second  Ptolemies. 
You  remember  the  story  of  its  final  destruction  by  the  Arabs 
and  the  dilemma  of  the  Caliph  Omar.  "  All  these  thousands  of 
books,"  he  said,  "  either  agree  with  the  Koran  or  disagree  with 
it ;  in  the  former  case  they  are  useless,  in  the  latter  pernicious. 
Let  them  therefore  be  burnt."  Burnt  accordingly  they  were, 
and  it  is  said  that  the  manuscripts  served  for  six  months  as  a 
supply  of  fuel  for  the  public  baths,  of  which  there  were  a  large 
number  in  the  city.  Cleanliness,  if  next  to  godliness,  was  certainly 
then  preferred  to  learning.  It  was  indeed  a  mighty  bonfire,  bigger 
even  than  that  which  is  said  to  be  now  preparing  for  the  books 
of  the  Cape  Bank.  The  dilemma  is  always  a  dangerous  logical 
instrument ;  that  of  Omar  had  melancholy  consequences,  for 
many  invaluable  works — perhaps  the  lost  tragedies  of  ^schylus 
and  the  lost  books  of  Livy — must  then  have  perished  in  the 
flames.     That  is  to  say,  if  the  story  is  true :  for  here,  as  with  all 
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the  best  historical  anecdotes,  we  meet  with  the  sceptics,  who  tell 
us  that  in  the  time  of  Omar  there  could  not  have  been  much  left  to 
burn,  and  that  the  contents  of  the  Library  were  pillaged  by 
Christians  at  the  time  when,  under  an  edict  of  Theodosius,  the 
Serapeum  was  destroyed  some  two  centuries  and  a  half  before — 
in  fact,  by  the  same  mob  of  turbulent  monks  and  crazy  fanatics 
who  shortly  afterwards  were  to  acquire  a  name  of  imperishable 
odium  and  indelible  disgrace  by  the  murder  of  Hypatia. 
AVhether,  however,  our  loss  is  to  be  attributed  to  the  fanaticism 
of  Christians  or  of  Saracens,  it  is  perhaps  not  a  subject  of  un- 
mixed regret  to  the  modern  teacher  or  scholar,  who  finds  that 
the  surviving  manuscripts  of  antiquity  afford  a  quite  sufficient 
range  for  his  study  and  reading.  It  is,  it  may  here  be  added, 
an  interesting  fact  that  recent  archaeological  investigations,  espe- 
cially in  Egypt,  seem  likely  to  restore  at  all  events  some  fragments 
of  what  was  supposed  to  have  been  as  irretrievably  lost  as  the 
legal  treatise  of  Gaius,  which  you  may  remember  was  discovered 
in  a  palimpsest  early  in  the  present  century.  During  the  last 
few  years  there  have  already  been  brought  to  light  some  of  the 
lost  speeches  of  the  Athenian  orator,  Hyperides,  a  large  portion 
of  the  Mimes  of  Herondas,  a  work  in  its  way  of  unique  interest, 
and  a  treatise  on  the  Athenian  Constitution,  which  with  good 
reason  has  been  attributed  to  the  pen  of  Aristotle,  and  which 
was  found  on  the  back  of  four  rolls  of  papyrus,  which  had  been 
used  for  keeping  the  accounts  of  the  bailiff  of  an  Egyptian  farm. 
I  fear  that  you  may  be  under  the  apprehension  that  I  am  dis- 
posed to  inflict  on  you,  in  the  guise  of  an  address,  something 
like  a  treatise  on  the  history  of  literature  or  bibliography.  Let 
me  endeavour  to  dispel  any  such  misgiving  by  hastening  on.  I 
am  not  going  to  weary  you  with  a  sort  of  Liebig's  Extract  of 
Hallam.  I  pass  over  the  Middle  Ages ;  I  hope  in  a  few  more 
words  to  bring  my  risurai  up  to  date  and  to  proceed  to  oflfer  a 
few  observations  on  our  own  relation,  in  what  some  consider 
this  decadent  and  degenerate  fin  de  sikle,  with  the  literature  of 
the  past.  I  come  to  the  time  when  reading  became  an  ordinary 
accomplishment,  not  confined,  as  it  was  till  some  four  centuries 
ago,  to  a  few  priests  and  scholars.  As  long,  however,  as  books 
remained  in  manuscript,  and  were  written  in  Latin,  the  readers 
could  be  but  few.     If  you  want  an  idea  of  the  difficulties  which 
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beset  the  path  of  one  who  sought  in  those  days  to  make 
literature  accessible  to  the  student,  you  should  read  the  fine 
passage  in  Manzoni's  romance  which  describes  the  work  of 
Cardinal  Borromeo  iu  founding  the  great  Ambrosian  Library  at 
Milan.  There  were  indeed  but  few  at  that  period  to  claim  the 
"  benefit  of  clergy,"  which,  as  you  are  doubtless  aware,  originated 
in  ecclesiastical  jealousy  of  the  civil  power.  At  one  time  all 
who  could  show  the  priest's  tonsure  were  entitled  to  claim 
exemption,  in  most  cases  of  felony,  either  by  way  of  plea  or 
after  conviction,  from  the  jurisdiction  of  the  King's  Courts.  The 
privilege  was  afterwards  extended  to  all  who  were  able  to  read  ; 
it  was  not  even  a  question,  as  with  the  Liberals  of  the  present 
day,  of  their  capacity  to  spell  words  in  two  syllables ;  but  in  the 
time  of  Henry  VII.,  as  far  as  concerned  laymen,  it  was  limited 
to  the  case  of  a  first  conviction  and  qualified  by  other  unpleasant 
regulations.  In  the  reign  of  that  pious  monarch  Edward  VI.,  it 
was  enacted  that  Lords  of  Parliament  and  peers  of  the  realm 
should  have  the  benefit  of  clergy  for  their  first  offence,  even  if 
they  could  not  read,  for  all  offences  then  clergyable  to  commoners, 
and  also  for  the  crimes  of  house-breaking,  highway  robbery, 
horse -stealing  and  burning  of  churches — a  schedule  scarcely 
calculated  to  create  a  favourable  impression  of  the  manners  and 
morals,  the  character  and  conduct,  of  those  illiterate  members  of 
the  House  of  Lords  for  whose  benefit  it  was  devised.  It  is 
curious  to  note  that,  so  late  as  the  reign  of  George  III.,  in  the 
celebrated  case  of  the  Duchess  of  Kingston,  who  was  convicted 
of  bigamy,  the  effect  of  this  statute  was  discussed,  and  it  was 
resolved,  after  some  doubt,  that  the  privilege  extended  to  peeresses 
as  well  as  peers ;  "  benefit  of  clergy,"  in  fact,  was  not  finally 
abolished  till  the  reign  of  George  IV.,  and  there  must  be  old 
men  yet  alive  who  might  have  claimed  the  privilege  in  their 
youth. 

Now  there  were  three  causes  which,  in  the  time  of  the  Tudor 
sovereigns,  contributed  in  a  peculiar  degree  to  the  opening  of  the 
eyes  of  men,  to  the  broadening  of  the  intellectual  horizon,  and  to 
the  literary  glories  of  the  Elizabethan  age.  I  have  not  time  to 
analyse  their  respective  spheres  or  degrees  of  influence,  or  to  do 
more  than  barely  enumerate  them.  The  first  influence  was  that 
of  the  religious  Reformation,  which,  combined  with  the  decay  of 
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the  pretensions  of  the  Holy  Roman  Empire,  made  men — men 
like  Erasmus  and  Luther  and  Melanchthon — free  to  think  and  to 
express  their  thoughts  ;  the  second  was  that  of  the  discovery  of 
a  new  world  beyond  the  seas,  and  all  the  possibilities  which  it 
seemed  to  disclose  to  the  adventurous  spirit  of  the  time ;  the 
last,  and  not  the  least,  was  the  invention  of  printing,  and  the 
work  of  such  men  as  Gutenberg  at  Mainz  and  Caxton  at  West- 
minster, by  which  the  new  thoughts  which  were  shaping  in  the 
minds  of  men  were  communicated  to  and  diffused  among  an 
ever-widening  circle  of  readers.  It  must  not,  however,  be 
inferred  that  education  became  popular  or  literary  appreciation 
general  till  a  far  later  period.  Books  were  still  rare  and  costly ; 
even  the  clergy  as  a  body  were  steeped  in  ignorance ;  authors 
were  ill-paid- — we  know  what  Milton  got  for  Paradise  Lost — and 
but  lightly  esteemed.  It  is  not  till  the  time  of  Queen  Anne  and 
the  early  Georges  that  we  have  a  general  literary  revival,  and  even 
then  its  creators  for  the  most  part  lived  in  Grub  Street.  Towards 
the  end  of  the  last  century,  Adam  Smith  could  still  speak  of 
"  that  most  unprosperous  race  of  men,  the  men  of  letters  "  ;  and 
while  a  few  writers  of  trashy  rubbish,  like  some  of  their 
successors  of  the  present  day,  commanded  a  wide  sale,  the  author 
who  really  had  something  to  say  looked  for  his  reward  not  so 
much  to  the  public  as  to  a  select  circle  of  subscribing  friends  or 
some  aristocratic  patron  who  desired  the  reputation  of  a  Maecenas. 
Johnson's  experience,  in  dancing  attendance  on  Lord  Chesterfield, 
was  common  enough  ;  what  was  exceptional  was  the  position  he 
subsequently  acquired,  and  which  enabled  him  to  retaliate  on  the 
belletristic  nobleman  who  had  kept  him  waiting  his  turn  in  the 
ante-chamber  with  other  applicants  for  his  favour.  I  take  it 
that  it  is  only  in  the  present  century,  with  the  growth  of  great 
publishing  houses,  such  as  those  of  Murray  and  the  Longmans, 
with  discerning  men  at  their  heads,  who  saw  that  there  was  a 
public  to  be  catered  for,  and  profits  to  be  made  out  of  the  liberal 
treatment  of  authors  who  had  something  to  say  that  the  public 
would  be  glad  to  hear — it  is  only  within  the  last  century, 
perhaps  even  within  the  last  half  century,  that  books  have 
become  really  cheap  and  popular  and,  with  the  increase  of 
population  and  spread  of  education,  have  been  made  accessible 
to   everybody.      The   establishment   of    free   Public   Libraries, 
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which  began  under  the  present  system  some  forty  years  ago,  and 
which  has  witnessed  an  enormous  extension  within  the  last  few 
years — an  extension  which  may  be  connected  with  the  Reform 
Acts  of  1867  and  1884  (you  remember  IVIr.  Lowe's  observation, 
"  We  must  now  educate  our  masters  ")  and  with  the  Compulsory 
Education  Act  of  1870 — the  growth  and  development  of  the 
Public  Library  movement  has  doubtless  had  much  to  do  with  the 
popularisation  of  literature  and  the  diffusion  of  the  reading 
habit.  The  modern  University,  as  Carlyle  put  it,  is  a  University 
of  books ;  and  for  the  completion  of  the  education  begun  in  the 
Public  Schools  we  ought  to  be  able  to  look  to  the  Public 
Libraries.  Can  we  do  so  with  confidence  ?  The  question  is  an 
important  one,  and  one  not  altogether  easy  to  answer.  In  one 
very  practical  feature  there  has  certainly  been  a  change  for  the 
worse.  In  former  times,  when  there  were  fewer  books,  more 
care  was  taken  about  their  production,  the  material  which  was 
used,  and  the  way  in  which  they  were  bound.  But  now  the 
paper  duties  have  been  abolished  books  must  above  all  be  cheap ; 
they  are  badly  sewn,  or  fastened  with  nasty  wires,  and  binding 
is  regarded  as  a  luxury  for  the  Ijibliophile.  Paper  is  made,  not 
out  of  honest  rags,  but  from  all  kinds  of  refuse,  and  I  am  told  on 
good  authority  that  the  paper  on  which  modern  cheap  books  are 
printed,  especially  in  France — of  course  I  don't  refer  to  paper 
"  made  in  Japan  " — is  of  so  miserable  a  fabric  and  substance  that 
it  is  bound  to  absolutely  perish  and  disappear  within  some  thirty 
or  forty  years  of  its  manufacture.  Perhaps  in  view  of  the 
enormous  annual  output  of  ephemeral  rubbish  we  can  regard  the 
prospect  with  tolerable  equanimity.  Such,  however,  is  the 
position.  We  have  this  vast  mass  of  printed  matter,  new  and 
old,  grave  and  trivial,  good  and  bad,  accumulated  and  constantly 
accumulating  on  our  shelves.  The  banquet  is  spread  before  us 
and  everyone  has  been  invited.  How  can  we  make  the  best  of 
it,  and  not  only  gratify  the  palate,  but  satisfy  the  nealthy 
appetite,  while  escaping  the  miseries  of  surfeit  and  indigestion  ? 
At  the  best  we  can  only  hope  to  assimilate  a  few  fragments ;  as 
Newton  said  of  the  domain  of  science,  Ave  are  like  children, 
picking  up  shells  on  the  sea-shore,  as  specimens  of  the  contents 
of  the  mighty  ocean  stretching  before  our  feet,  of  which  we  can 
never  hope  to  plumb  the  depth  or  traverse  the  expanse.     Now  at 
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the  outset  there  are  two  theories  about  reading,  which  present 
themselves  and  dispute  our  adhesion,  and  which  may  be  de- 
scribed as  the  systematic  theory  and  the  desultory  theory.  For 
both  of  them  there  is  a  good  deal  to  be  said.  The  latter  had  a 
powerful  advocate  in  Dr.  Johnson,  who  said  that  we  should  read 
remisso  animo,  with  mind  unbent,  and  if  the  perusal  of  any  book 
caused  a  strain  or  effort,  it  was  a  sign  that  Ave  had  better 
throw  it  aside  and  take  up  something  else  better  calculated  to 
arouse  the  interest  and  satisfy  the  taste.  That  was  a  very 
comfortal:)le  doctrine.  One  may,  however,  perhaps  suggest  that 
what  suited  a  man  of  Johnson's  vast  capacity  and  voracious 
literary  appetite  might  not  prove  a  good  rule  for  everybody  to 
follow.  He  himself  took  this  view.  A  pedant  once  asked  him 
how  the  name  of  the  Egyptian  port  should  be  pronounced. 
"  Sir,"  replied  the  great  Cham,  "  Dr.  Parr  and  I  call  it  Alexan- 
dria ;  but  I  think  yoic  may  venture  to  pronounce  it  Alexandria." 
But  if  you  want  to  find  the  best — perhaps  I  might  say  the  most 
systematic — defence  of  the  habit  of  desultory  reading,  you  should 
turn  to  an  address  on  "The  Pleasures  of  Reading,"  given  by 
Mr.  Balfour  as  Rector  of  a  Scotch  University,  and  reprinted  in  a 
volume  which  you  Avill  find  in  the  Library.^  Mr.  Balfour's 
address  was  delivered  at  St,  Andrews,  and  a  few  years  earlier 
the  late  Lord  Iddesleigh  had  delivered  a  charming  lecture  to 
the  students  of  Edinburgh  University  on  the  advantages  of 
"  Desultory  Reading."  ^  I  remember  that  he  told  them  that 
Avhen  in  for  his  Schools  at  Oxford  he  spent  his  evenings,  not  in 
running  over  "  tips "  or  skimming  note-books,  but  in  perusing 
the  Arabian  Nights.  The  two  addresses  may  with  advantage  be 
read  together.  The  advice  which  these  distinguished  statesmen 
gave  the  Scotch  students  might  perhaps  seem  a  little  dangerous 
or  a.  little  paradoxical ;  but  if  you  consider  the  nature  of  the 
audience,  how  it  doubtless  included  many  specimens  of  the 
typical  student,  Avho  will  look  at  nothing  but  Avhat  he  is  assured 
will  "  pay  "  in  his  examination,  such  advice  may  be  regarded  as 
a  useful  corrective.  There  is  a  story  of  a  London  alderman  who, 
after  a  long  course  of  exchanging  hospitality  at  city  dinners — at 
which  he  had  done  full  justice  to  the  punch,  the  turtle  soup,  the 

1  Balfour  (A.  J.),  Essays  and  Addresses,     Edinburgh,  1893. 
"^  Iddesleigh  (Earl  of),  Lectures  and  Essays,  1887. 
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calipash  and  calipee,  and  all  the  rest  of  it — was  placed  by  his 
doctor  on  a  severely  abstemious  regime,  which  he  endeavoured  to 
adhere  to  at  the  next  dinner.  The  following  day  he  complained 
to  one  of  his  colleagues  that  he  was  not  feeling  at  all  well. 
"And  the  extraordinary  thing,"  he  said,  "is  that  I  was  particu- 
larly careful.  In  fact,  I  only  touched  sixteen  courses  out  of  the 
thirty-two ;  and  yet  I  feel  worse  than  when  I  have  followed  my 
usual  plan  and  gone  steadily  through  the  whole  menu."  "  That 
explains  it,"  said  his  friend,  "the  fact  is,  you  must  have  missed 
all  the  correctives."  And  so  no  doubt  desultory  reading  may 
often  prove  an  excellent  corrective  to  assiduous  application  to  a 
particular  theme  ;  and  strange  to  say  I  can  assure  the  student 
— speaking  from  a  somewhat  extensive  experience,  both  as 
examiner  and  examinee — that,  so  far  from  wasting  his  time  or 
impairing  his  "examination  faculty,"  such  a  practice  is  more 
likely  to  enhance  it.  Nothing,  in  fact,  is  more  likely  to  favour- 
ably impress  the  average  examiner  than  evidence — not,  of  course, 
ostentatiously  paraded  (like  Mr.  Shilleto's  explanation  of  the 
common  pump),  but  incidentally  produced — of  miscellaneous 
reading  and  general  knowledge,  in  the  shape  of  quotation  or 
allusion,  judiciously  illustrating  the  immediate  subject  of  the 
test.  Still,  after  all  is  said,  desultory  reading  should  be  regarded 
rather  as  the  liors  d'muvres  or  the  dessert,  and  should  not  be 
allowed  to  supersede  the  substance  of  the  meal.  It  is  useful 
enough  as  a  corrective  or  alterative,  but  should  not  be  allowed  to 
usurp  the  place  of  our  staple  diet.  Let  us,  at  all  events,  resolve 
to  know  something  of  the  great  writers,  of  the  books  decreed 
to  be  classics  by  the  final  court  of  literaiy  appeal.  The 
question  has  been  asked,  suppose  it  was  your  destiny  to  be  ship- 
wrecked on  a  desert  island — let  us  put  the  matter  in  a  more 
realistic  form,  and  suppose  you  were  ordered  to  spend  a  year  at 
Tristan  d'Acunha,  which  I  believe  is  served  by  an  annual  mail — 
and  you  were  allowed  to  put  one  author,  and  one  autho.:'  only, 
in  your  portmanteau,  whom  would  you  select?  Mr.  Morley,  I 
think,  suggests  that  the  intelligent  Englishman  would  probably 
take  his  Shakespeare,  while  the  Frenchman  would  pack  up  the 
forty  volumes  of  Voltaire.  And  here  there  is  one  work  for 
which  I  should  like  to  be  allowed,  in  all  sincerity — though  the 
juxtaposition  with  the  name  of  Voltaire  may  sound  incongruous 
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— to  put  in  a  claim,  even  from  a  merely  literary  standpoint,  to 
your  allegiance,  and  that  is  the  Bible.  I  am  not  sure  that  the 
familiarity  which  many  of  us  acquire  in  our  childhood  with 
certain  portions  of  the  Scriptvires  has  not  a  tendency  in  later 
years  to  blunt  our  appreciation,  not  only  of  its  religious  and 
ethical,  but  also  of  its  literary  and  poetic  value,  as  a  collection  of 
lofty  ideas  and  profound  thoughts,  clothed  in  the  purest  English. 
It  is  not  too  much  to  assert  that,  without  a  thorough  knowledge 
of  the  Bible,  it  is  impossible  to  follow  the  allusions  and  grasp  the 
purport,  and  understand  the  line  of  thought,  of  many  of  the  best 
and  most  important  works  in  all  modern  literature.  You  know 
it  is  said  of  Mr.  Bright,  whose  style  was  so  impressive  and  yet 
so  simple,  that  it  was  mainly  modelled  on  Milton  and  the  Bible. 
What  could  be  more  effective,  in  political  satire,  than  his  refer- 
ence to  the  dwellers  in  the  Cave  of  Adullam,  the  earliest  of  the 
modern  Parliamentary  groups  of  discontented  partisans  1  What 
more  pathetic  than  his  parallel  between  his  own  position  and 
that  of  the  Shunamite  Woman,  who  dwelt  among  her  own 
people  ?  What  finer  than  his  allusion  to  Azrael,  at  the  time 
when  the  losses  in  the  Crimea  had  plunged  the  nation  into 
mourning — "the  Angel  of  Death  has  passed  over  our  heads;  we 
could  almost  hear  the  beating  of  his  wings."  The  transition 
from  Mr.  Bright  to  Mr.  Gladstone  seems  natural.  Wide  indeed 
was  the  difference  between  them  in  training  and  temperament ; 
and  yet  they  must  always  stand  side  by  side  as  unrivalled  among 
the  orators  of  our  time  and  race.  Mr.  Gladstone,  I  think,  has 
told  us  that  the  four  authors  who  have  exercised  the  greatest 
influence  on  his  mind  are  Homer,  St.  Augustin,  Dante  and 
Bishop  Butler.  I  remember  that  on  one  occasion  he  was  asked 
to  give  his  assistance  to  an  enterprising  editor — I  think  it  was 
Mr.  Stead— who  was  engaged  in  a  futile  attempt  to  compile,  by 
a  sort  of  literary  plebiscite,  a  list  of  the  hundred  best  books. 
Mr,  Gladstone  modestly  declined  the  invitation,  but  suggested 
that,  if  the  able  editor  wished  to  consult  the  highest  living 
authority  on  the  subject,  he  should  apply  to  Lord  Acton.  The 
world  in  general  knows  but  little  of  Lord  Acton — except  as  that 
rara  avis,  a  Liberal  peer  of  recent  creation,  who  has  not  forgotten 
his  Liberalism  in  the  atmosphere  of  the  gilded  chamber — and 
his  appointment  the  other  day,  in  succession  to  that  distinguished 
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man,  Sir  John  Seeley,  to  the  Regius  Professorship  of  History  at 
Cambridge,  caused  something  of  a  sensation.  But  if  you  would 
like  to  get  a  notion  of  the  breadth  of  Lord  Acton's  learning,  I 
might  refer  you  to  a  piece  of  work,  not  mentioned,  so  far  as  I 
have  observed,  in  any  of  the  newspapers  which  discussed  his 
appointment,  I  mean  his  Introduction  to  Mr.  Burd's  admirable 
edition  of  the  Prince  of  Machiavelli.  I  need  scarcely  add  that  I 
do  not  propose  to  weary  you  with  any  suggestions  as  to  the 
hundred  best  books  ;  let  me  rather  recommend  you  to  read  for 
yourselves  Mr.  Frederic  Harrison's  essay  on  "  The  Choice  of 
Books,"  which  gives  in  the  compass  of  less  than  a  hundred 
pages  some  admirable  hints  on  intelligent  reading.^  To  Mr. 
Harrison's  views  you  may  if  you  please  apply  those  contained  in 
Mr,  Balfour's  address  as  a  qualification  or  corrective.  But  let 
us  at  all  events  make  sure  that  we  do  know  something  of 
the  best  that  has  been  written,  if  possible  in  the  language  of  the 
writer,  and  if  not,  in  the  best  translation  obtainable,  though  the 
best  translation  can  never  furnish  a  real  equivalent  of  the  original, 
any  more  than  the  best  engraving  can  reproduce  the  colour  and 
tone  and  values  of  the  original  picture.  To  take  the  poets  alone, 
surely  the  scheme  of  life  must  be  very  imperfect  and  very  ill- 
planned  which  does  not  embrace  some  knowledge  of  the  subject 
matter,  the  style  and  the  methods  of  the  greatest  poets.  Take 
only  six  names  as  an  example,  those  of  Homer  and  Sophocles, 
Dante  and  Dante's  Guide,  Shakespeare  and  Milton.  Or  just  to 
take  one  short  period  of  English  prose-writing — the  latter  half  of 
the  last  century — and  just  to  name  three  authors,  let  me  re- 
commend to  anyone  who  cares  to  know  anything  of  the  elements 
of  political  philosophy,  of  English  literature,  or  of  history,  for 
the  first,  some  of  the  writings  of  Burke,  and  especially  the 
Thoughts  on  the  Present  Discontents,  the  speeches  on  Taxation  and 
Conciliation  with  America,  and  some  of  the  Indian  speeches ; 
then  in  literature  I  cannot  omit  to  mention  Boswell's  Johnson^ 
one  of  the  most  delightful  works  ever  produced,  either  to  read 
or  to  dip  into,  and  which,  besides  the  old  edition,  not  without 
merits — pace  Macaulay — of  Croker,  has  been  admirably  edited 
in  recent  years  both  by  Mr.  Napier  and  by  Dr,  Hill,  Lastly,  in 
history,  I  must  confine  myself  to  a  bare  mention  of  the  incom- 
1  Harrison  (F.),  The  Choice  of  Books.     1886. 
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parable  work  of  Gibbon,  whose  centenary  has  just  been  celebrated. 
There  are  just  one  or  two  hints  which  I  should  like  to  add,  and 
which  perhaps  may  fitly  conclude  these  discursive  observations. 
In  the  first  place,  I  would  suggest  to  you,  if  you  have  any  faculty 
or  taste  in  that  direction,  and  especially  to  those  who  have  not 
enjoyed  the  advantages — in  this  age  of  hurry  and  pressure 
necessarily  confined  to  a  small  minority — of  what  is  called  a 
classical  education,  to  take  up,  and  keep  up,  some  modern  living 
language,  such  as  French,  German,  or  Italian.  I  remember 
Mr.  Morley  says  somewhere  that  a  man  who  can  read  a  French 
author  with  ease,  in  the  original,  need  never  know  a  dull  hour. 
Try  the  experiment  for  yourselves  ;  if  at  any  time  you  are  weary 
of  reading,  and  turn  from  an  English  to  a  French  book,  you  will 
feel  like  a  traveller  the  tedium  of  whose  joiu-ney  is  suddenly 
beguiled  by  a  complete  change  of  scene.  The  modes  of  thought 
and  expression  are  so  completely  different  that  you  will  experi- 
ence the  same  sense  of  refreshment  and  exhilaration  as  the 
wayfarer  feels  in  passing  from  the  valley  to  the  upland,  from 
the  Lake  of  Como  to  the  Engadine.  An  excellent  plan  I  have 
always  myself  found  to  be  that  adopted  by  Macaulay ;  that  is, 
as  soon  as  you  know  the  rudiments  of  the  structure  of  a  language, 
to  read  the  New  Testament  in  it,  and  so  begin  to  acquire  the 
vocabulary.  I  have  spoken  of  French  and  German,  but  I  must 
restrict  myself  to  the  passing  allusion ;  for  even  the  most 
superficial  discussion  or  criticism  of  the  literature  of  either 
country  would  in  itself  furnish  ample  material  for  more  than  one 
address.  But  take,  for  instance,  the  Italian  language,  one  of 
the  most  delightful  of  studies,  both  for  the  language  itself  and 
the  literature  it  embodies,  which  it  is  possible  to  conceive. 
Judging  from  my  own  experience,  after  you  have  mastered  an 
elementary  grammar,  such  as  Vergani's,  and  gone  systematically 
through  the  Italian  Testament,  you  can  proceed  with  confidence 
to  such  romances  as  Manzoni's  Promessi  Sposi  and  Grossi's  Marco 
Visconti,  both  of  which  you  will  find  of  considerable  historical 
interest.  Y"ou  will  then  be  able  to  go  on  to  Boccaccio's  Tales 
and  Machiavelli's  Prince,  or  Cellini's  Autobiography,  of  all  of 
which  you  will  find  in  the  Library  good  editions  and  translations 
— especially  that  of  Cellini  by  the  late  Mr.  Symonds— and 
then  the  time   will  have  come  when,   with  due  humility   and 
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reverence,  aided  by  such  works  as  Dean  Church's  Essay, 
and  Carlyle's  or  Butler's  Translation,  and  Scartazzini's  Hand- 
book, we  may  approach,  without  leaving  all  hope  behind, 
the  portals  of  the  Divine  Coined i/,  and  so  pursue  that  Avondrous 
journey  until  at  the  last  we  climb  the  mountain  and  cross  the 
river,  and  are  led  by  Beatrice  to  the  beatific  vision.  Depend 
upon  it  that  any  time  spent  on  languages  will  be  repaid  by 
the  vast  field  you  can  explore  when  you  know  the  route,  by  the 
contents  of  the  treasure-house  which  you  can  open  when  once  in 
possession  of  the  key.  Or  again,  there  are  some  people  who  have 
little  linguistic  aptitude,  and  after  all  our  own  literature  is  rich 
enough  for  most  of  us.  One  thing  which  I  have  always  thought 
greatly  adds  to  the  interest  and  profit  of  reading  is  to  select 
some  period,  it  does  not  much  matter  which,  for  special  study. 
Take  for  instance  the  history,  political  and  literary,  of  the  earlier 
portion  of  the  century  now  drawing  to  a  close,  a  period  about 
which  many  people  know  singularly  little.  You  may  find  a 
very  good  clue  to  it  in  the  early  history  of  the  two  great  Reviews, 
the  Edinburgh  and  the  Quarterly,  as  related  respectively  in  the 
Correspomlence  of  Macvey  Napier,  who  succeeded  Lord  Jeffrey  as 
editor  of  the  Edinburgh,  and  in  Smiles's  Memoir  of  John  Murray, 
the  publisher  of  the  Quarterly.  You  will  come  across  a  good  deal 
about  Sir  Walter  Scott,  and  you  will  go  for  more  to  his  Life  by 
his  son-in-law,  Lockhart — one  of  the  most  interesting  biographies 
ever  written — and  to  his  recently-published  Journal  and  Familiar 
Letters.  "Murray's  letters  from  Lord  Byron  will  send  you  for 
the  answers  to  Moore's  Life  of  the  poet.  Napier's  correspond- 
ence with  Macaulay  will  naturally  lead  to  the  perusal  of 
Trevelyan's  Life  and  Letters  ;  and  you  will  be  able  to  supplement 
the  information  acquired  from  these  sources,  and  in  some  cases 
to  qualify  the  impression  produced,  by  such  works  as  the 
Greville  Memoirs  and  the  Croker  Papers.  I  fancy  that  by  a  course 
of  this  kind,  which  makes  one  in  time  come  to  regard  the  people 
one  reads  about,  and  whose  letters  one  reads,  as  one's  own  familiar 
friends,  each  with  his  own  character  and  qualities,  and  tastes  and 
traits — by  such  a  course  as  this  most  of  us  are  likely  to  acquire 
more  real  knowledge  of  men  and  books  and  history,  and  in  a 
much  more  interesting  and  vivid  way,  than  by  devoting  the 
same  amount  of  time  to  some  set  historical  treatise  covering  the 
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same  period.  Once  more,  let  me  repeat  the  trite  advice — don't 
disdain  what  one  may  call  technical  appliances  and  mechanical 
aids  to  profitable  reading.  Some  people  have  found  it  a  useful 
habit,  before  beginning  the  perusal  of  a  book,  to  jot  down  what 
they  expected  to  get  out  of  it,  and  after  it  was  finished  to  see 
how  far  their  expectation  had  been  verified.  Such  was  the 
practice  of  such  eminent  men  as  Gibbon  and  Sir  James 
Mackintosh.  Make  abstracts,  analyse,  annotate — but  not  in  the 
Public  Library  copies ;  we  should  all  have  something  of  a  library 
of  our  own — don't  forget  to  keep,  and  keep  up,  a  "  commonplace 
book  " ;  and  it  is  wonderful  how  much  by  such  methods  as  these 
we  shall  be  able  to  retain,  and  how  cjuickly  on  occasion  the 
details  will  come  back  to  us,  which,  if  we  trust  to  the  recollec- 
tion alone,  will  soon  pass  away  and  be  crowded  out,  amid  the 
pressure  of  other  studies  and  topics,  scarcely  leaving  what  the 
chemists  call  a  "trace"  on  the  porous  tablets  of  the  mind. 
Another  excellent  thing  is  to  have  some  hobby,  as  different  as 
possible  from  our  ordinary  work,  to  turn  to  in  our  hours  of 
leisure  ;  like  astronomy,  following  the  example  of  Tycho  Brahe, 
of  whom  it  was  said  that  his  eyes  were  among  the  stars  and  his 
soul  in  the  blue  ether ;  or  geology,  finding  sermons  in  stones, 
and  books  in  the  running  brooks ;  or  some  pursuit  such  as 
botany  or  entomology,  the  use  of  the  microscope  or  the  camera, 
in  which  our  book  reading  can  supplement,  and  be  supplemented 
by,  walks  and  excursions  and  investigations  carried  on  in  the 
open  air.  May  I  recommend  one  book  as  particularly  likely, 
judging  from  my  own  experience,  even  in  the  case  of  those  with 
no  special  taste  for  science,  to  stimulate  some  such  studies  and 
pursuits  1  I  refer  to  Wallace's  Darwinism,  of  which  you  can 
obtain  a  copy  for  half-a-crown  in  Macmillan's  excellent  "  Colonial 
Library."  I  remember  finding  that  book  very  absorbing  and 
fascinating  reading  on  my  last  ocean  voyage — an  excellent 
opportunity  by  the  way  for  doing  a  little  substantial  reading, 
without  any  distraction  from  the  obsession  of  newspapers  or 
other  current  literature.  If  you  will  pardon  a  personal  reminis- 
cence, I  may  mention  that,  in  the  course  of  five  ocean  voyages 
between  England  and  the  Cape,  I  remember  reading  five  books, 
and  I  associate  one  of  them  with  each  voyage ;  the  first  was 
George  Eliot's  Romola,  the  second  was  Blackmore's  Lorna  Doone, 
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the  third  Morley's  Life  of  Boiisseau,  the  fourth  Dilke's  Froblems 
of  Greater  Britain,  and  the  last  Wallace's  Darwinism — and  I  really 
should  hesitate  to  say  which  of  those  voyages,  from  a  literary 
point  of  view,  Avas  most  pleasantly  and  profitably  employed. 
Anyhow  let  us  try  to  cultivate  some  special  taste  or  hobby, 
which  will  serve  our  turn  not  only  in  the  liorae  subsecivae,  the 
spare  half-hours  of  our  daily  life,  but  which  we  shall  be  able  to 
take  up  with  renewed  zest  when  ill-health  or  advancing  years 
may  impair  our  capacity  for  professional  toil  or  the  active  duties 
of  life.  You  may  remember  Talleyrand's  remark  to  the  young 
man  who  told  him  he  did  not  play  whist,  "  What  a  sad  old  age 
you  are  preparing  for  yourself."  Whist  is  perhaps  peculiarly 
the  game  of  diplomatists  and  strategists.  Moltke  played  his 
rubber  to  the  last  evening  of  his  life,  and,  like  many  other 
great  men,  also  found  recreation  in  chess.  Others  may  emulate 
the  example  of  Mr.  Gladstone,  who,  when  failing  sight  compelled 
him,  after  more  than  sixty  years  of  public  life,  to  withdraw  from 
the  task  of  administering  the  Empire,  like  Cato,  who  in  his 
old  age  took  up  the  study  of  Greek  literature,  found  a  congenial 
occupation  in  his  retirement  in  translating  the  Odes  of  Horace 
into  English  verse.  Not  only,  may  I  add,  may  a  love  of  read- 
ing and  the  habit  of  reading  with  intelligence,  and  above  all 
with  discrimination,  be  regarded  as  an  investment  of  mental 
capital,  a  sort  of  insurance,  for  the  future,  but  it  will  also  yield 
good  interest  in  the  present.  Bacon,  it  is  true,  says  we  should 
not  read  "  to  find  talk  and  discourse,"  and  clearly  that  should 
not  be  our  only  or  our  primary  object.  But,  after  all,  how 
much  does  conversation  gain  if  we  have  some  literary  interests 
in  common ;  how  often  does  intelligent  discussion  clear  up  con- 
fused impressions  and  enucleate  thought ;  and  what  a  relief  it  is, 
now  and  again,  to  elevate  our  topics  of  discourse  beyond  the 
trivial  round  of  petty  personalities  and  idle  gossip,  to  ascend  to 
the  serener  spheres  of  reminiscence  and  comparison,  speculation 
and  reflection,  and  to  enter  into  converse  with  the  great  company 
of  the  immortals,  of  which  every  genuine  student  may  claim  the 
freedom.  There  is  another  very  noticeable  tendency  in  this  so- 
called  "decadent"  and  "neurotic"  age,  of  which  we  find  many 
traces  in  contemporary  publications,  in  both  books  and  plays,  a 
tendency  I  mean  to  morbid  introspection,  and  minute  analysis 
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of  personal  moods  and  emotions  and  springs  of  action,  which 
cannot  but  have  an  unhealthy  effect  on  character,  and  which 
perhaps  we  can  best  resist  by  attempting  to  realise  the  insignifi- 
cance of  the  "  ego,"  and  all  the  vast  interests  outside  ourselves  to 
which  the  study  of  literature  affords  the  key.  I  fear  some  of 
you  may  think  that,  under  the  pretext  of  delivering  an  address, 
I  have  really  been  preaching  a  sermon — like  Coleridge,  Avho  once 
asked  a  friend  if  he  had  ever  heard  him  preach,  and  received  the 
reply,  "  I  never  heard  you  do  anything  else  ! "  "What  I  should 
like  to  express  in  conclusion  is  my  firm  conviction  that,  if  there 
is  any  element  of  usefulness  in  any  of  the  suggestions  I  have 
offered,  an  association  like  yours  is  peculiarly  calculated  to  assist 
in  bringing  them  to  maturity  and  fruition.  It  is  not  given  to 
all,  or  to  many  of  us,  to  pursue  our  studies  amid  those  associations 
which  from  the  time  of  Plato  have  been  described,  and  of  late 
years  sometimes  dismissed  with  an  idle  sneer,  as  "academical." 
To  quote  Mr.  Morley  once  more,  we  cannot  hope,  with  move- 
ments such  as  yours,  to  transplant  to  Kimberley  "the  indefinable 
charm  that  haunts  the  grey  and  venerable  quadrangles  of  Oxford 
and  Cambridge  We  cannot  take  you  into  the  stately  halls, 
the  silent  and  venerable  libraries,  the  solemn  chapels,  the 
studious  old-world  gardens.  We  cannot  surround  you  with  all 
those  elevated  memorials  and  sanctifying  associations  of  scholars 
and  poets,  of  saints  and  sages,  that  march  in  glorious  procession 
through  the  ages,  and  make  of  Oxford  and  Cambridge  a  dream  of 
music  for  the  inward  ear,  and  of  delight  for  the  contemplative  eye." 
This  is  a  democratic  age  ;  and  as  Tocqueville  has  observed,  in  his 
great  work  on  American  Democracy,  a  democratic  age  or  people 
is  an  age  or  people  in  which  the  art  of  association,  not  merely 
in  jjolitics,  but  in  literary  pursuits  and  social  life,  must  needs 
attain  special  prominence  and  discharge  a  specially  important 
function.  In  an  aristocratic  or  oligarchic  system,  great  men 
have  sufficient  force  behind  them,  and  in  their  own  surroundings 
they  are  sufficiently  self-centred,  to  be  to  a  large  extent  inde- 
jiendent  of  extraneous  aid.  If  they  require  it,  they  know  where 
to  find  it  among  their  peers.  But  in  a  democracy,  imbued  with  the 
spirit  of  both  political  and  social  equality,  the  individual  is  very 
feeble ;  his  sphere  or  fraction  of  power  or  influence  is  so  com- 
minuted that  he  can  do  little  or  nothing?  without  the  aid  of  his 
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fellows  in  a  similar  position,  assistance  which  he  can  best  secure 
by  the  formation  and  maintenance  of  such  societies  as  yours, 
and  by  enlisting  the  co-operation  of  the  newspaper  press. 
Believing  as  I  do  that  such  an  association  as  this  is  one  of  the 
most  valuable  features  in  the  modern  social  organism,  I  can  only 
conclude  by  thanking  you  for  the  patience  with  which  you  have 
followed  me,  and  by  assuring  you  that  it  will  be  to  me  a  source 
of  sincere  gratification  if  anything  I  have  said  this  evening 
should,  in  however  small  degree  or  measure,  contribute  to  the 
furtherance  of  the  good  work  in  which  you  are  engaged. 


MR    GLADSTONE* 


When  I  was  invited,  in  April  last,  to  address  your  Society 
during  its  winter  session,  I  may  have  felt  some  doubt  as  to  my 
capacity  for  helping  you  to  spend  an  interesting  or  instructive 
evening.  That,  however,  was  rather  a  matter  for  the  considera- 
tion of  those  who  tendered  the  invitation,  and  were  willing  to 
take  the  risk.  For  my  part,  though  I  have  had  but  little 
practice  in  delivering  such  addresses,  and  have  indeed  been  more 
accustomed  to  <"he  simpler  task  of  presiding  at  their  delivery,  I 
felt  I  had  no  sufficient  ground  for  declining  to  make  the  attempt 
to  comply  with  your  request.  The  long  winter  evenings  give 
us  all  some  leisure,  and  I  could  not  plead  the  excuse  of  over- 
work. In  fact,  I  am  told  that  in  some  quarters  an  impression 
exists  that  at  certain  seasons  the  Judges  of  the  High  Court  have 
rather  too  little  than  too  much  to  do.  Neither,  when  so 
approached,  could  I  feel  much  hesitation  as  to  the  theme  of  my 
discourse.  The  real  doubt  was  whether,  even  by  devoting  to 
its  study  much  of  my  leisure  and  most  of  my  thoughts  during 
the  ensuing  period,  I  could  hope  to  deal,  in  a  manner  not 
wholly  inadequate  and  unworthy,  with  the  topic  which  was  in  my 
mind. 

At  the  date  to  Avhich  I  have  referred  the  world  was  in  an 
uneasy  mood.  There  was  a  vague  but  widespread  feeling  that 
1898  was  likely  to  be  a  year  of  anxiety  and  trouble,  and  that  the 
outlook  for  civilised  society  at  the  end  of  the  nineteenth,  as  at 
the  end  of  the  eighteenth  century,  was  gloomy  and  perplexed. 

*  Two  Addresses  delivered  at  Kiniberley  in  August  1898  before  the  Young 
Men's  Christian  Association  (Literary  and  Debating  Society). 
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Lord  Salisbury,  at  the  opening  of  the  British  Parliament,  had 
struck  a  note  of  solemn  warning.  His  subsequent  proceedings 
had  not  dispelled  the  impression  which  was  then  produced.  He 
had  pursued  his  plan  of  graceful  concessions  and  polite  with- 
drawals ;  and  he  had  adorned  the  annals  of  fiction  with  the 
Legend  of  Talienwan.  Meanwhile  his  colleagues  had,  in  their 
language,  been  very  bold.  If  the  Premier  and  Foreign  Secretary 
had  been  "acting  Manchester,"  other  Ministers  had  been  "talk- 
ing Jingo."  The  Chancellor  of  the  Exchequer,  with  another 
Gargantuan  Budget  in  his  box,  had  expressed  his  determination 
to  maintain  our  commercial  interests,  if  necessary,  "at  the  cost 
of  war."  Mr.  Goschen,  still  steeped  in  "  splendid  isolation,"  had 
brought  in  a  Navy  Estimate  of  five  and  twenty  millions — an 
amount  which,  within  my  own  recollection,  would  have  sufficed 
for  l)oth  branches  of  the  service — and  the  only  complaint — of 
which  he  subsequently  admitted  the  force — was  that  he  had  not 
asked  for  more.  Meanwhile,  the  Colonial  Secretary  had  not 
been  idle.  There  had  been  a  dramatic  reading  of  telegrams,  at 
the  midnight  hour,  in  the  House  of  Commons,  and  some  remark- 
able speech-making  at  Birmingham,  which  had  caused  a  quiver 
in  Consols.  The  air  was  full  of  wars  and  rumours  of  wars.  For 
the  first  time  for  nearly  thirty  years  hostilities  had  been  declared 
between  two  civilised  and  Christian  Powers — one  with  a  proud 
historic  past,  the  other  with  a  great  present  and,  one  can  scarcely 
doubt,  a  still  greater  future.  On  the  Continent  of  Europe  there 
were  symptoms  of  convulsion,  and  the  hearts  of  men  were  failing 
them  for  fear.  It  was  emphatically  a  time  for  seeking  the  wise 
counsel  of  experienced  statesmen ;  and  it  had  become  known 
that  from  the  most  eminent  and  experienced  of  all  words  of 
counsel  might  be  sought  no  more.  The  old  warder  was  silent. 
That  clarion  note,  the  trumpet's  silver  voice,  would  never  more 
be  heard  ;  the  stately  column  was  tottering  to  the  ground ;  the 
last  great  Englishman  had  gone  home  to  die. 

We  know  that  he  had  earnestly  desired  that  to  him,  after  a 
life  of  arduous  conflict,  there  might  be  vouchsafed  some  season 
of  retirement  and  a  period  for  meditation  and  repose.  That 
desire  had  been  granted,  and  we  could  scarcely  have  hoped  that 
his  life  would  be  much  more  prolonged.  But  it  did  seem 
peculiarly  sad  to  learn  that  that  wonderful  constitution  had  at 
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last  succumljed,  not  to  the  natural  process  of  decay,  but  to  the 
attack  of  an  insidious  and  cruel  malady — that  of  him  also  it 
must  be  said — 

e  venne  dal  martirio  a  questa  pace. 

I  believe  he  himself  remarked  that  it  was  only  right  that  he, 
who  had  experienced  so  little  of  physical  suffering  during  his 
long  life,  should  before  the  end  undergo  that  discipline.  The 
lesson  of  fortitude  was  one  which  few  needed  less  than  he ;  but 
the  manner  in  which  he  wore  his  "  crown  of  pain  "  may  well 
afford  an  example  and  an  encouragement  to  others.  When  that 
long  agony,  so  nobly  borne,  at  last  was  over,  when  the  happy 
warrior,  the  hero  of  a  hundred  fights,  serene  as  He  who  gave  it, 
had  accepted  his  discharge,  when  on  the  dawn  of  the  morning  of 
the  Ascension — "  most  beautiful  of  our  festivals,"  as  he,  the 
faithful  son  of  the  Church,  was  wont  to  call  it — that  great  spirit 
burst  the  bonds  of  its  mortal  tenement,  and  joined  the  company 
of  just  men  made  perfect — for  him  indeed  there  could  be  no 
sorrow  or  sadness,  or  shadow  of  regret ;  but  to  some  of  us  that 
remained  it  seemed  as  if  the  world  could  never  more  be  quite  the 
same ;  and  on  the  face  of  the  earth  there  fell,  as  it  Avere,  a  dark- 
ness that  could  be  felt. 

It  was  some  twenty  years  ago,  at  a  time  when,  owing  to  the 
policy  of  the  then  Prime  Minister,  we  seemed  to  be  on  the  eve  of 
a  war  with  Russia — a  war  of  which  the  object  was  to  protect 
Turkey  from  the  just  retribution  of  her  misrule  over  her 
Christian  subjects  in  the  South-East  of  Europe.  We  were  still 
busily  engaged  in  "putting  our  money  on  the  wrong  horse." 
Public  opinion  was  highly  excited  over  the  necessity  of  main- 
taining the  integrity  of  the  Ottoman  Emjoire.  The  music-halls 
seethed  with  patriotic  ardour ;  and  the  stalwart  patriots  who 
frequented  them  were  all  eager  to  take  up — vicariously — the 
tabernacle  of  Moloch  and  the  star  of  their  god  Jingo.  The  most 
unpopular  man  in  London  was  Mr.  Gladstone.  The  feeling  ex- 
tended to  the  highest  circles.  A  story  is  told  that  on  one  occasion 
an  illustrious  lady  spoke  of  him  in  disparaging  terms  in  the 
presence  of  Mr.  Bright.  He  listened  quietly,  and  presently 
said  :  "  May  I  ask,  Ma'am,  whether  your  children  have  ever  seen 
Mr.  Gladstone?"     She  said  she   thought  not,  and  asked  why. 


MR.  GLADSTONE  369 

*'  Because,"  he  replied,  "  in  that  case  I  would  venture  to  suggest 
that  they  should  be  afforded  an  opportunity  of  doing  so ;  for  I 
feel  sure  that  in  the  time  to  come  they  will  be  glad  to  remember 
that  in  their  youth  they  had  seen  the  face  and  heard  the  voice 
of  so  great  and  remarkable  a  man."  It  Avas  not  long  afterwards, 
during  the  first  Midlothian  campaign,  that,  in  Lord  Rosebery's 
fine  phrase,  "  mothers  brought  out  their  babes  to  lisp  his  name, 
and  old  men  went  forth  to  see  him  before  they  died." 

For  myself,  I  shall  always  regard  it  as  one  of  the  most 
precious  of  my  experiences  to  have  had  the  privilege  in  my  youth 
of  some  personal  intercourse  with  both  of  those  great  men.  To 
Mr.  Bright  I  was  introduced  by  a  common  friend  at  a  club  which 
we  both  habitually  used,  and  where  I  had  some  occasional  con- 
versation with  him.  To  Mr.  and  Mrs.  Gladstone  I  once  had  the 
honour  of  showing  the  most  interesting  features  of  my  college 
at  Cambridge,  including  the  unique  collection  of  books  and 
manuscripts  presented  by  its  most  distinguished  alumnus,  Arch- 
bishop Parker.  I  also  possess  two  or  three  communications  from 
him,  including  one  of  the  famous  postcards,  which  I  shall  be 
happy  to  show  presently  to  any  of  you  who  may  like  to  see  his 
autograph.  On  a  good  many  occasions  I  have  had  the  delight 
of  hearing  Mr.  Gladstone  speak  :  several  times  in  the  House  of 
Commons  ;  once  at  the  Mansion  House  ;  twice,  through  his  own 
courtesy,  under  peculiarly  favourable  conditions,  to  his  con- 
stituents at  Greenwich  ;  twice,  also,  during  one  of  the  Midlothian 
campaigns,  on  the  platform  of  the  Corn  Exchange  in  the  Old 
Town  of  Edinburgh.  There  are  probably  others  here  who  have 
heard  him  ;  and  there  are  at  least  one  or  two  in  Kimberley  who 
know  something  of  the  fascination  which  his  magnetic  personality 
exercised  on  all  with  whom  he  came  in  contact,  Mr,  Rhodes 
has  informed  me  that  he  had  more  than  one  long  and  interesting 
conversation  with  him,  and  was  specially  impressed  with  his 
old-world  courtesy.  I  fancy  your  worthy  Mayor  \,'as  the 
citizen  of  Kimberley  Avho  saw  him  last.  He  has  told  me  that, 
when  in  England  a  year  or  two  ago,  he  met  Mr.  Gladstone  in  the 
course  of  his  travels.  At  the  cost  of  some  temporary  incon- 
venience he  interrupted  his  journey  and  saw  him,  and  spoke  with 
him,  and  was  glad.  There  is  another  gentleman  now  here, 
occupying  an  important  position,  who,  I  should  surmise,  had  but 
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little  symijathy  with  Mr.  Gladstone's  politics ;  but  he  had  the 
honour  of  acting  as  his  host  many  years  ago,  during  a  short 
cruise,  and  subsequently  enjoyed  his  hospitality  in  Downing 
Street,  and  received  other  tokens  of  courtesy  from  him  and  Mrs. 
Gladstone.  From  what  he  has  told  me,  he  has  never  forgotten 
the  charm  of  their  society,  and  its  memory  will  always  remain 
among  the  most  cherished  of  his  recollections. 

I  need  scarcely  explain  that  I  have  no  intention  of  offering 
you  to-night  anything  like  an  epitome  of  the  career  of  Mr. 
Gladstone.  To  do  so  would  be  much  the  same  as  to  attempt  to 
describe  the  Victorian  era — to  recount  the  annals  of  the  reign, 
luiparalleled  in  its  length,  of  that  august  lady,  now  herself  in  her 
eightieth  year,  who  in  him  has  lost  the  most  illustrious  and  not 
the  least  devoted  of  the  servants  of  the  Crown.  Much,  of  very 
A'arying  merit — biographical,  critical,  anecdotal  —  has  already 
been  compiled  on  the  subject  of  my  address ;  much  more  remains 
to  be  written ;  indeed,  were  everything  worth  noting  to  be 
recorded,  one  might  almost  indulge  in  the  hyperbole  of  the 
beloved  disciple.  I  shall  endeavour  not  to  inflict  on  you  a  mere 
panegyric ;  from  the  time  of  Isocrates,  the  epideictic  style  has 
always  proved  somewhat  tedious.  Still  less  can  I  offer  you  what 
it  is  the  fashion  to  call  an  "  appreciation " ;  for  I  have  always 
thought  that  he  who  undertakes  such  a  task  should  be  more  or 
less  on  the  same  plane  as  its  subject ;  and  who  is  sufficient  for 
these  things  1  I  have,  indeed,  felt  something  of  a  dilemma.  If  I 
try  to  deal  with  the  great  events,  I  run  the  risk  of  wearjang  you 
with  a  repetition  of  what  has  been  already  better  expressed  by 
better  men.  If  I  confine  myself  to  minor  incidents  and  sub- 
ordinate episodes,  my  treatment  of  the  subject  may  seem  to  lack 
proportion ;  if  I  indulge  freely  in  personal  reminiscences,  it  may 
appear  egotistical.  Each  and  all  of  these  risks  I  must  to  some 
extent  be  prepared  to  confront ;  but  I  shall  do  my  best,  so  to 
speak,  to  steer  a  middle  course.  I  have  endeavoured  to  give 
shape  to  some  personal  impressions,  to  select  a  few  special  and 
typical  points  of  view,  and  to  bring  before  you  some  char- 
acteristic incidents  and  passages,  not  perhaps  the  most  generally 
known  or  frequently  described,  which  may  throw  some  light  on 
some  of  the  aspects  and  features  of  that  great  and  stately  figure, 
which  has  exercised  so  profound  an  influence  on  the  politics,  the 
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history,  the  thoughts  and  minds  of  men,  during  the  century  now 
speeding  to  its  close,  with  which  his  name  must  ever  remain  in 
inseparable  association. 

In  Mr.  Gladstone,  it  has  been  observed,  all  four  portions  of 
the  United  Kingdom  could  claim  their  share.  He  was  on  both 
sides  of  Scotch  descent ;  "  I  have  not,"  he  once  remarked  to  a 
deputation  of  the  Free  Church,  "  a  drop  of  blood  in  my  veins 
that  isn't  Scotch."  He  who  was  to  impress  so  deep  a  stamp  on 
the  commercial  and  financial  policy  of  England  was  born  in  the 
great  commercial  city  of  Liverpool.  His  father  was  a  conspicuous 
figure  in  the  mercantile  and  political  life  of  that  place.  A  man 
of  great  force  of  character  and  individuality,  the  friend  and 
supporter  of  Canning,  himself  for  some  years  in  Parliament,  he 
was  made  a  baronet  by  Peel,  and  died,  by  a  singular  coincidence, 
at  the  same  great  age  as  was  attained  by  his  youngest  and  most 
distinguished  son.  Mr.  Gladstone  was  born  in  1809,  that  annus 
mirabilis  which  also  saw  the  birth  of  Darwin  and  of  Tennyson. 
By  marriage  he  was  connected  with  "  gallant  little  Wales,"  and 
there  he  made  his  home.  The  last  quarter  of  his  career  was 
mainly  devoted  to  the  cause  of  Ireland.  With  all  the  fervour  of 
his  Celtic  temperament,  he  became  her  champion ;  it  was  the 
one  thing,  as  he  himself  said,  which  in  the  last  years  kept  him  in 
public,  and  almost  the  only  thing  which  kept  him  in  physical 
life  ;  and  his  last  message  on  public  affairs,  counselling  unity  and 
concord,  as  the  only  means  by  which  they  could  hope  to 
attain  their  ends,  was  sent  to  an  assembly  of  Irishmen  on 
the  last  anniversary  of  St.  Patrick.  He  was  the  only  states- 
man, since  Parliamentary  Government  began,  who  on  four 
occasions — in  1868,  1880,  1886  and  1892 — was  summoned  to 
the  position  of  Prime  Minister  of  England  ;  and  his  public  life, 
in  its  political  complexion,  may  be  roughly  divided  into  four  more 
or  less  equal  portions.  He  sat  in  Parliament,  with  one  brief 
exception,  for  a  period  of  over  sixty-two  years,  during  ^a  hich  he 
represented  five  constituencies — the  Borough  of  Newark,  the  Uni- 
versity of  Oxford,  South  Lancashire,  Greenwich  and  Midlothian. 
He  was  also  once  spontaneously  returned  for  Leeds,  where  his 
seat  was  taken  and  has  since  been  held  by  a  son  who  has 
acquired  a  considerable  position  in  the  House,  and  proved  him- 
self no  unworthy  representative  of   the  great  name   he   bears. 
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He  first  held  office  before  the  end  of  1834  ;  he  addressed  the 
House  for  the  last  time  as  Prime  Minister  in  1894.  In  his  first 
Ministry  he  was  a  colleague  of  the  Duke  of  Wellington,  and  it  is 
a  curious  fact  that  the  Lord  Chancellor  in  the  first  Cabinet  in 
which  he  sat — in  Peel's  Ministry  of  1841 — was  Lord  Lyndhurst, 
who  had  been  a  colleague  of  Lord  Liverpool,  who  was  Foreign 
Secretary  in  1801.  The  three  names  between  them  may  be  said 
to  span  the  politics  of  the  century.  We  find  Lyndhurst,  in  his 
ninety-second  year,  writing  to  Gladstone,  congratulating  him  on 
his  recovery  from  an  accident,  and  inquiring  "  what  should  we 
do  with  the  surplus  without  you  1 "  On  one  occasion  Glad- 
stone called  on  Lyndhurst,  then  a  very  old  man,  and  I  think 
partially  paralysed,  to  ask  his  opinion  on  the  legal  aspects  of  an 
important  measure  then  before  the  House.  Brougham  happened 
to  come  in.  "Lord  Lyndhurst,"  Mr.  Gladstone  says,  "ex- 
pounded the  matter  in  the  most  luminous  way  from  his  point  of 
view.  Brougham  went  into  raptures,  and  used  these  words — 
'  I  tell  you  what,  Lyndhurst,  I  wish  I  could  make  an  exchange 
with  you.  I  would  give  you  some  of  my  walking  power,  and 
you  should  give  me  some  of  your  brains.'  I  have  often,"  he 
added,  "told  the  story  Avith  this  brief  commentary,  that  the 
compliment  was  the  highest  I  have  ever  known  to  be  paid  by 
one  human  being  to  another." 

I  have  observed  that  Mr.  Gladstone's  political  career  may  be 
divided  into  four  sections.  Speaking  very  broadly,  we  may  say 
that,  entering  public  life,  in  Macaulay's  oft-quoted  phrase,  as 
"  the  rising  hope  of  the  stern  and  unbending  Tories  "  who  had 
survived  the  first  Reform  Bill,  the  first  quarter  of  his  career  was 
spent  in  that  political  connection ;  in  the  next,  he  was  a  follower 
and  disciple  of  Sir  Robert  Peel ;  in  the  third,  a  Liberal  and 
Reformer  ;  in  the  last,  a  great  democratic  leader,  or  if  you  like — 
for,  though  the  word  has  disagreeable  associations,  they  are  not 
inseparable — a  great  demagogue.  He  had  parted  company  from 
the  Whigs — Avith  whom  he  was  never  in  real  sympathy — and 
relied  mainly  on  the  support  of  the  populace,  which  he  had  done 
so  much  to  enfranchise.  It  Avas  a  case,  to  use  the  famous  phrase 
of  Gambetta,  of  les  nourdles  couches,  and  he  himself  might  some- 
times have  felt  tempted  to  exclaim,  Avith  the  Queen  of  Heaven — 
flectere  si  nequeo  superos,  Acheron  ta  movebo. 
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But,  as  Mr.  Bright  once  put  it,  he  was  "always  struggling 
towards  the  light."  Except  perhaps  in  Church  matters,  there 
was  even  from  the  first  a  vein  of  liberal  sentiment  and  compre- 
hensive sympathy  in  his  mental  organism  ;  and  on  the  occasion 
of  his  famous  speech  against  Lord  Grey's  Reform  Bill  at  the 
Oxford  Union,  it  was  remarked  1)y  a  shrewd  observer  that, 
though  he  opposed  the  measure,  he  did  so  on  Liberal  principles. 
On  the  other  hand,  to  the  last  he  remained  in  many  respects  the 
most  conservative  of  men  and  statesmen,  the  most  scrupulous 
follower  of  precedent,  and  the  most  reverent  supporter  of  our 
constitutional  monarchy.  With  some  of  the  developments  of 
modern  democracy,  whether  Radical  or  Tory,  as  advocated,  when 
it  suited  them,  by  men  like  Lord  Randolph  Churchill  and  Mr. 
Chaml)erlain,  he  had  no  sj^mpathy  whatever.  At  the  time  of 
the  election  of  1885 — the  date  of  the  famous  "unauthorised 
programme  " — he  asked  Mr.  George  Russell  whether  he  thought 
socialism  was  really  gaining  ground  among  the  younger  Liljerals. 
Mr.  Russell  inquired  whether  he  was  referring  to  what  is  known 
as  "  State  Socialism"  or  to  the  taking  of  private  property  for  public 
use.  "I  mean  both,"  was  the  answer,  "but  I  reserve  my  worst 
Billingsgate  for  the  latter  !  " 

Speaking  to  a  colonial  audience,  it  ma}'^  be  interesting  to 
recall  that  the  first  important  office  held  by  Mr.  Gladstone  was 
that  of  Under  Secretary  for  the  Colonies,  to  which  he  was 
appointed,  at  the  age  of  five  and  twenty,  in  the  short-lived 
Ministry  of  Sir  Robert  Peel,  which  lasted  from  December  1834 
to  April  1835.  His  chief  was  Lord  Aberdeen — that  "heart  of 
fire  in  a  breast  of  snow  " — whose  memory  he  never  ceased  to 
honour.  Lord  Aberdeen  at  the  time,  writing  to  a  friend,  says, 
in  mentioning  the  appointment:  "I  have  chosen  a  young  man 
whom  I  did  not  know,  and  whom  I  never  saw,  but  of  whose 
good  character  and  abilities  I  had  often  heard.  He  is  the  young 
Gladstone,  and  I  hope  he  will  do  well.  He  has  no  easy  part  to 
play  in  the  House  of  Commons,  but  it  is  a  fine  opening  for  a 
young  man  of  talent  and  ambition,  and  places  him  in  the  way  to 
the  highest  distinction.  He  appears  to  be  so  amiable  that 
personally  I  am  sure  I  shall  like  him."  We  have  also  a  descrip- 
tion l)y  Mr.  Gladstone  of  his  first  interview  with  one  with  whom 
his  association  was  to  be  afterwards  so  intimate.     After  speaking 
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of  Aberdeen's  reputation  for  cold  manners  and  haughty  reserve, 
he  adds  : — 

I  do  not  recollect  the  matter  of  the  conversation  ;  but  I  well  remember 
that,  before  I  had  been  three  minutes  with  him,  all  my  apprehensions  had 
melted  away,  like  snow  in  the  siur  ;  and  I  came  away  from  that  interview, 
conscious  indeed — as  who  could  fail  to  be  conscious  ? — of  his  dignity,  but  of 
a  dignity  so  tempered  by  a  peculiar  purity  and  gentleness,  and  so  associated 
with  impressions  of  his  kindness,  and  even  friendship,  that  I  believe  I 
thought  more  about  the  wonder  of  his  being  at  that  time  so  misunderstood 
by  the  outer  world  than  about  the  duties  and  responsibilities  of  my  new 
office. 

Twenty  years  afterwards,  when  Aberdeen  resigned  the 
Premiership,  Gladstone  wrote  to  him  a  touching  letter,  in  tlie 
course  of  which  he  says  : — 

When,  to  use  the  beautiful  expression  of  the  Psalms,  "this  tyranny  shall 
he  overpast,"  and  the  popular  mind,  recovering  its  balance,  shall  have  re- 
turned to  justice,  then  many  a  longing  eye,  of  those  now  averse,  will  follow 
you  wherever  you  may  be.  I  dearly  prize  your  fame  and  honour  ;  so  much 
of  it  as  I  can  promote  or  injure  is  to  me  a  sacred  trust ;  and  with  this  thought 
full  before  me,  I  am  unable  to  regi-et  the  day  when  I  entreated  you  not  to 
turn  away  from  the  seat  of  power,  to  which  you  had  the  paramount  claim 
conferred  by  superior  wisdom  and  virtue.  .  .  .  You  make  far  too  much  of 
any  service  I  have  rendered  to  your  Government.  I  wish  it  were  in  my  power 
to  do  justice,  in  return,  to  the  benefits  I  have  received  from  you.  Your 
whole  demeanour  has  been  a  living  lesson  to  me  ;  and  I  have  never  gone, 
with  my  vulnerable  temper  and  impetuous  moods,  into  your  presence,  with- 
out feeling  the  strong  influence  of  your  calm  and  settled  spirit. 

Aberdeen  shortly  afterwards  said  to  Bishop  Wilberforce,  "  I 
have  told  Gladstone  that,  when  he  is  Prime  Minister,  1  Avill  have 
a  seat  in  his  Cabinet,  if  he  desires  it,  without  an  office."  When 
he  died,  it  was  Wilberforce  Avho  read  the  funeral  service  and  spoke 
of  "  that  last  and  most  impressive  sight,  which  now  is  engraven  in 
my  memory  for  ever;  Graham's  tall,  kingly  figure;  Gladstone,  with 
his  face  speaking,  and  the  light  within  that  vault,  and  all  that  be- 
longed to  its  opening  and  its  closing."  Neither  Sir  James  Graham 
nor  Sidney  Herbert  long  survived  him,  and  they  left  in  Glad- 
tone  the  last  representative  of  that  little  band  of  distinguished 
men  who  were  so  long  known  as  "Peelites."  On  Lord  Aber- 
deen's monument  in  the  Abbey  is  inscribed  the  epitaph,  ZiKaio- 
Taro<i.  In  the  long  series  of  Prime  Ministers  of  the  Queen, 
from  Lord  Melbourne  to  Lord  Eosebery,  there  are  other  names 
which  will  loom  more  largely  in  the  annals  of  the  reign ;  but  the 


MR.  GLADSTONE  375 

student  of  politics,  and  especially  of  political  character,  will 
always  reserve  in  his  temple  of  honour  a  special  niche  for  the 
memory  of  "the  travelled  thane,  Athenian  Aberdeen." 

That  "sacred  trust"  to  which  Mr.  Gladstone  referred,  in  his 
letter  to  Lord  Aberdeen,  written  in  1855,  he  never  forgot.  I 
remember  well  being  struck  by  the  deep  feeling  which  he  breathed 
into  the  phrase  "my  dear  friend — and  honoured  friend — Lord 
Aberdeen,"  in  an  address  which  I  heard  him  deliver,  some  thirty 
years  afterwards,  to  the  electors  of  Midlothian,  whose  recollections 
of  Lord  Aberdeen  and  his  public  life  were  probably  somewhat 
vague.  It  reminded  me  of  the  fine  sentence,  on  the  occasion  of 
the  election  of  the  present  Lord  Peel  to  the  Speakership,  in 
which  he  referred  to  him  as  "  the  son  of  one  whose  follower  I 
have  been,  and  for  whom,  down  to  this  late  hour  of  my  life, 
I  cherish  feelings  of  great  and  undiminished  veneration."  On 
another  occasion  he  was  criticising  some  financial  proposal  of  the 
Government,  and  pointed  out  how  for  many  years  the  Tory  party 
had  been  regarded  as  the  repositaries  of  sound  financial  principles 
and  traditions,  which  the  Whigs  did  not  always  respect  or  even 
understand.  "But,"  he  added,  "it  sometimes  seems  to  me  that 
hon.  members  opposite  care  no  more,  and  think  no  more,  of  the 
finance  of  Peel  than  they  think  of  the  finance  of  Law  ! "  And 
when  I  looked  at  the  stolid  ranks  of  country  squires  and  prosperous 
brewers  who  faced  him,  I  confess  that  the  doubt  passed  through  my 
mind  whether  some  of  them  so  much  as  recollected  who  Law  had 
been.  Loyalty  to  the  memory  of  old  friends  and  colleagues  was 
indeed  a  marked  characteristic  of  his  mind  and  temper,  and  especi- 
ally in  the  case  of  that  little  group  who  I  suppose  would  now,  in 
the  elegant  phraseology  which  we  have  borrowed  from  the  birth- 
place of  the  "caucus,"  be  described  as  "Mugwumps,"  but  who  in 
that  day  were  known  as  Peelites.  At  the  same  time,  he  was 
fully  sensible  of  the  inconveniences  arising  from  their  detached 
position — that  of  men  of  authority,  having  no  soldiers  under  them. 
"The  fact  is,"  he  once  said  to  Lord  Derby,  "we  are  a  public 
nuisance " ;  and  he  was  fond  of  quoting  the  epigram  that  they 
were  in  the  habit  of  putting  themselves  up  to  auction  but  always 
bought  themselves  in. 

I  have  mentioned  that  at  the  beginning  of  his  official  career 
he  was,  under  Lord  Aberdeen,  at  the  Colonial  Office ;  in  Peel's 
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second  Ministry  he  became  Colonial  Secretary.  He  once  had 
occasion  to  defend  the  Dutchmen  of  the  Cape  from  charges  of 
ill-treatment  of  the  natives.  Mr.  Gladstone  deservedly  earned 
the  reputation  of  a  great  friend  of  humanity.  I  shall  have 
something  to  say  presently  on  that  aspect  of  his  public  career — 
but  here  I  think  we  must  recognise  a  certain  limitation.  Perhaps 
in  this  country  it  may  be  considered  an  additional  ground  of 
eulogy  to  say  that — although,  as  Mr.  Ashley  tells  us,  he  was  the 
only  man  in  England  who  regretted  the  death  of  Cetewayo — he 
was  never  what  is  called  a  negrophilist.  I  fancy  he  had  no 
great  sympathy  with  Exeter  Hall.  His  first  speech  in  Parliament 
was  a  fair  and  temperate  defence  of  the  slave-owners  in  Jamaica 
from  strictures,  as  to  the  management  of  their  estates,  in  which 
his  own  father  had  been  included ;  and  one  of  his  greatest 
subsequent  mistakes,  as  he  himself  frankly  acknowledged — in 
reply  to  a  taunt  from  Mr.  Chamberlain — was  his  prediction  of 
the  success,  in  the  American  Civil  War,  of  the  rebellion  of  the 
slave-holding  States  in  the  South.  He  does  not  seem  to  have 
been  stirred,  as  Bright  was  stirred,  by  the  cause  of  negro 
emancipation ;  and  he  probably  agreed  with  Aristotle  that  for 
the  slavery  of  inferior  races,  as  a  political  institution,  there 
was  in  the  abstract  a  good  deal  to  be  said.  With  regard  to  the 
thorny  question  of  South  African  politics,  some  may  think  that 
the  greatest  blot  on  the  conventions  made  by  his  Government 
with  the  Transvaal  was  the  lack  of  adequate  precautions  for  the 
protection  and  fair  treatment  of  the  native  population  and  the 
neighbouring  tribes.  Some  of  you  have  doubtless  made  a  study 
of  the  Dutch  language ;  and  in  the  course  of  your  studies  you 
may  have  become  acquainted  with  a  work  called  Max  Havelaar, 
by  "  Multatuli."  If  not,  I  can  recommend  it  to  you,  for  it  is  a 
masterpiece  in  its  way,  and,  besides  great  literary  merit,  gives 
a  vivid  description  of  Dutch  administration  in  the  East.  Among 
the  author's  numerous  philosophical  digressions,  there  is  one  of 
great  acuteness  on  the  subject  of  what  he  calls  "  tegenstelling  " — 
as  a  business  man  might  put  it,  the  "^er  contra  "  side — in  the 
portrayal  of  man's  character  by  his  fellow-men.  If  a  man  is 
eulogised  for  this  or  that  quality  or  virtue,  it  is  only  in  human 
nature,  as  a  matter  of  tegenstelling,  or  equilibrium,  to  disparage 
some  other  feature.     On  the  other   hand,  if  he  is  attacked  for 
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this  or  that  defect,  then,  by  way  of  adjusting  the  balance,  some 
other  trait  is  selected  as  a  subject  for  an  encomium.  Disraeli, 
in  his  epigrammatic  style,  is  said  to  have  once  described  Gladstone 
as  a  man  without  a  single  redeeming  vice.  As  a  tegcnstelliiig,  or 
qualification,  let  it  here  suffice  to  suggest  that  the  feeling  which 
once  prompted  his  impassioned  appeal :  "  Are  they  not  our  own 
flesh  and  blood  1 "  was  in  practice  mainly  confined  to  men  of 
Aryan  race  and  Christian  creed. 

That  in  early  life  Mr.  Gladstone  was  a  staunch  Tory  is  not 
indeed  surprising.  If  you  consider  the  associations  of  his  youth, 
any  other  product  would  have  been  perplexing  and  phenomenal. 
Among  those  associations  three  may  be  distinguished  as 
predominant — those  of  Canning,  of  Eton  and  of  Oxford.  "  I 
was  bred,"  he  once  said,  "under  the  shadow  of  the  great  name 
of  Canning ;  every  influence  connected  with  that  great  name 
governed  the  politics  of  my  childhood  and  my  youth."  It  was 
mainly  through  his  father's  support  that  Canning  became  member 
for  Liverpool,  and  one  of  his  earliest  recollections  was  that  of 
Canning  returning  thanks  for  his  election  from  the  balcony  of 
his  father's  house.  Canning  was  recently  described  by  a 
Conservative — thereby  paying  him  perhaps  an  unconscious 
compliment — as  "  a  sham  Tory."  He  was,  in  fact,  a  strong 
advocate  of  Catholic  emancipation,  the  sworn  foe  of  the  principles 
of  the  Holy  Alliance,  the  friend  of  Greece,  and  the  champion 
of  oppressed  nationalities  in  the  new  world  as  well  as  in  the  old. 
It  was  partly  through  Canning's  advice  that  young  Gladstone 
was  sent  to  Eton,  instead  of,  as  was  at  first  contemplated,  to  the 
Charterhouse.  He  was  there  when  Canning  died,  and  in  the 
Miscellany,  Avhich  he  edited,  he  celebrated  the  hero  of  his 
youthful  mind  and  imagination  in  both  prose  and  verse.  "  It  is," 
he  wrote,  "for  those  who  revered  him  in  the  plenitude  of  his 
meridian  glory  to  mourn  over  him  in  the  darkness  of  his 
premature  extinction.  .  .  .  Surely  if  eloquence  never  ex- 
celled and  seldom  equalled — ^if  an  expanded  mind  and  judgment 
whose  vigour  was  paralleled  only  by  its  soundness,  if  brilliant 
wit,  if  a  glowing  imagination,  if  a  warm  heart  and  unbending 
firmness,  could  have  strengthened  the  frail  tenure  of  human 
existence,  that  man  had  been  immortal !  But  Nature  could 
endure  no  longer.     Lest  we  should  give  to  man  the  honour  due 
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to  God — lest  we  should  exalt  the  object  of  our  admiration  into 
a  divinity  for  our  worship — He  who  calls  the  weary  and  the 
mourner  to  eternal  rest  hath  been  pleased  to  remove  him  from 
our  eyes." 

It  may  perhaps  be  interesting  to  compare  the  terms  in  which 
the  youthful  Gladstone  wrote  of  the  early  death  of  Canning 
with  those  which  the  old  man,  some  seventy  years  afterwards, 
employed  in  reference  to  another  case  of  sad  and  premature  loss. 
When  Bowen  was  stricken  with  mortal  sickness,  Gladstone  wrote 
to  his  brother-in-law.  Lord  Rendel,  a  touching  letter,  in  the 
course  of  which  he  says  : — 

I  cannot  lielp  looking  at  such  a  man,  witli  regard  to  the  interest  which 
his  country  and  his  race  have  in  him.  His  great  profession  abounds  with 
able  and  distinguished  men.  But  I  am  not  sure  that  there  was  ever  one 
among  them  from  whom  so  much  was  to  be  hoped  as  from  liim,  with  reference 
to  all  those  highest  interests  of  mankind  which  are  at  stake  in  the  contro- 
versies and  in  the  general  movement  of  our  unquiet,  thoiigh  most  deeply 
interesting  times.  It  so  often  seems  as  if  those  were  about  to  be  taken  early 
from  the  world  whom  the  world  can  least  aflbrd  to  lose.  But  this  is,  after 
all,  endeavouring  to  mend  the  government  of  God,  whose  works  and  ways  are 
so  far  beyond  our  feeble  grasp.  I  feel  confident  that  he  will  look  with  a 
Christian  eye  upon  the  prospect  before  him,  and  that  the  aid  will  be  found 
sufficient  for  him  which  has  been  sufficient  for  so  many  that  have  preceded 
us,  and  on  which  alone  we  that  remain  have  to  rely.  Through  his  great 
trial  may  the  grace  and  power  of  God  effectually  carry  him  to  the  land  of 
rest. 

I  shall  never  forget  a  certain  debate  which  took  place  at  the 
Cambridge  Union,  in  1875,  on  the  occasion  of  Mr.  Gladstone's 
retirement  from  the  leadership  of  the  Liberal  party.  A  motion 
was  proposed  "  that  Mr.  Gladstone's  political  career  has  deserved 
the  thanks  of  his  countrymen."  At  the  Union  in  my  time,  and 
I  think  at  most  times,  the  Liberals  could  generally  hold  their 
own  in  debate.  But  when  it  came  to  a  vote,  on  a  party  question, 
there  was  a  solid — I  had  almost  said  a  stolid — Conservative 
majority.  An  amendment,  a  judicious  and  temperate  amend- 
ment, was  moved  on  behalf  of  that  majority,  to  insert,  after  the 
words  "  political  career,"  the  words  "  while  his  long  continued 
services  demand  the  gratitude  of  his  countrymen,  is  marked  by 
many  acts  of  which  the  House  cannot  approve."  There  did  not 
seem  much  chance  of  defeating  that  amendment;  it  was  almost 
a  forlorn  hope  ;  but  I  thought  the  attempt  should  at  least  be 
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made.  After  it  had  been  moved,  I  ventured  to  appeal  to  the 
generosity  of  the  House,  to  ask  them  to  dismiss  all  party  feeling 
and  to  unanimously  affirm,  what  I  submitted  it  was  impossible 
to  deny,  that  Mr.  Gladstone's  political  career  had  deserved  the 
thanks  of  his  countrymen.  I  appealed  to  the  mover  of  the 
amendment  to  withdraw  it.  A  Conservative  member  spon- 
taneously got  up  to  support  the  appeal.  The  mover  of  the 
amendment  rose  in  his  place  and  asked  for  leave  to  withdraw. 
Leave  was  granted  by  acclamation,  amid  a  storm  of  enthusiasm 
such  as  I  have  seldom  witnessed.  Other  speakers  followed,  but 
the  House  clamoured  for  a  division.  When  we  went  into  the 
lobby,  I  was  one  of  the  tellers  for  the  "  noes  " ;  and  while  the 
ayes  were  over  150,  the  noes  could  be  told  on  the  fingers  of  two 
hands. 

On  a  later  occasion,  we  had  in  some  respects  an  even  greater 
triumph — for  it  was  on  a  distinctly  political  issue — when  we 
succeeded  in  carrying,  by  a  decisive  majority,  a  motion  in  favour 
of  Mr.  Gladstone's  Eastern  policy.  With  the  result  of  these 
two  debates  he  Avas  much  gratified,  and  honoured  me  with  a  very 
interesting  and  characteristic  letter  on  the  subject,  which  is 
among  the  documents  to  which  I  have  already  referred.  But  I 
recall  that  scene  now  mainly  because  of  a  phrase  which  was  used 
by  the  proposer  of  the  motion.  The  mover  was  Mr.  Welldon, 
at  that  time  the  most  distinguished  representative  among  the 
undergraduates  of  Cambridge  of  the  scholarship  of  Eton,  and 
now  Headmaster  of  Harrow.  I  remember,  as  if  it  were  yester- 
day, his  saying  "  if  honourable  members  onl}^  realised  how 
intense  is  the  Conservatism  of  the  Eton  of  the  present  day,  and 
would  try  to  imagine  how  much  more  intense  it  undoubtedly 
was  half  a  century  ago,  they  would  feel  that  it  was  almost  im- 
possible for  Mr.  Gladstone,  with  his  Eton  and  Christ  Church 
training,  and  his  sensitiveness  to  his  environment,  to  have  begun 
his  political  career  elsewhere  than  in  the  Tory  camp."  For  the 
Eton  of  that  day,  ruled  by  the  rod  of  Keate,  there  is  not  very 
much  to  be  said.  Perhaps  the  best  that  can  be  said  is  that  there 
you  were  educated — or  at  all  events  facilities  were  given,  for 
such  boys  as  chose  to  do  so,  to  educate  themselves — in  the  best 
of  company.  Walter  Hamilton,  afterwards  Bishop  of  Salisbury, 
and  a  man  of  a  peculiarly  saintly  type,  once  said  :  "  When  I  was 
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at  Eton  I  was  a  thoroughly  idle  boy — but  I  was  saved  from 
some  worse  things  by  getting  to  know  Gladstone."  Of  his  many 
distinguished  contemporaries,  at  Eton  and  Oxford,  I  can  here 
mention  only  two  or  three.  It  is  perhaps  rather  a  curious  ex- 
perience that  I  should  myself  have  had  the  honour  of  knowing 
two  who  were  his  seniors.  One  was  the  late  Dean  Fremantle, 
one  of  the  leaders  of  the  Evangelical  party  in  the  Church  of 
England,  whom  I  knew  well  in  my  boyhood  and  received  much 
kindness  at  his  hands.  He  lived  to  a  great  age,  and  was  a  man 
of  fine  and  stately  presence.  In  the  year  1829  he  was  one  of  the 
victorious  Oxford  crew  in  the  first  University  boat-race  ;  he  was 
a  member  of  the  House — or,  as  Mr.  M'Carthy  in  his  very  read- 
able Story  of  Gladstone's  Life  is  wont  to  call  it,  of  "  Christ 
Church  College  " — and  in  that  year  he  remembered  young  Glad- 
stone, "  a  bright-faced  boy,"  coming  up  to  join  the  same  great 
foundation.  The  other  was  Dr.  Durnford,  the  venerable  Bishop 
of  Chichester,  who  died  about  three  years  ago,  Avhile  travelling 
on  the  Continent,  at  the  great  age  of  ninety-three.  To  the  last 
he  preserved,  in  a  quite  extraordinary  degree,  both  his  bodily 
and  his  intellectual  vigour  •  his  eye  was  not  dim  nor  his  natural 
force  abated ;  and  to  that  fact  no  one  can  testify  better  than 
myself,  for  I  happened  to  meet  him,  and  have  a  long  and  most 
interesting  conversation  with  him,  only  a  few  hours  before  he 
was  seized  with  a  sudden  illness  from  which  he  expired  on  the 
following  day.  I  remember  asking  him  whether  in  his  Eton 
days  he  had  known  Mr.  Gladstone,  by  whom  he  was  made  a 
Bishop;  but  he  said  that  he  thought  the  youngest  Gladstone 
could  have  only  entered  the  school  just  as  he  was  leaving, 
though  he  recollected  the  impression  produced  at  a  later  period, 
not  only  by  his  abilities  but  by  his  character,  when  an  under- 
graduate at  Oxford.  Durnford  was  a  contributor  to  the 
Etonian,  edited  by  Praed ;  1)ut  the  statement  in  Mr.  Brinsley 
Richards's  book  about  Eton,  that  this  brought  him  into  contact 
with  Gladstone,  seems  thus  to  have  been  a  mistake.  The 
Etonian  was  the  successor  of  the  Microcosm,  which  had 
been  founded  by  Canning ;  and  it  was  itself  succeeded,  some 
years  later,  by  the  Miscellany,  which  was  edited  by  Gladstone. 
We  read  in  Sir  Francis  Doyle's  I^cjiuniscences  that  his  re- 
markable skill,  in  managing  erratic  colleagues  and  insubordinate 
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contributors,  elicited  an  expression  of  opinion  from  Doyle's 
father,  a  shrewd  Yorkshireman,  that  he  was  destined  to  become 
a  leader  among  men.  Among  the  contributors  I  can  only 
mention  two.  One  of  the  most  active  was  George  Selwyn,  after- 
wards Bishop  of  New  Zealand,  and  the  first  Colonial  Bishop  of 
the  Church  of  England.  The  great  Avork  which  he  did  in  New 
Zealand — the  ascendency  acquired  and  the  admiration  elicited 
by  his  remarkable  gifts,  both  physical  and  mental — is  still  not 
forgotten.  In  later  life,  as  you  may  remember,  he  was  recalled 
to  the  See  of  Lichfield — a  precedent  followed  recently  by  Lord 
Rosebery  in  the  nomination  of  the  Bishop  of  Adelaide  to  the  See 
of  Bath  and  Wells.  Of  Selwyn  Mr.  Gladstone  wrote,  "  he  was 
attached  to  Eton,  where  he  resided,  with  a  love  surpassing  the 
love  of  Etonians.  In  himself  he  formed  a  large  part  of  the  life 
of  Eton  and  Eton  formed  a  large  part  of  his  life.  ...  At  a 
moment's  notice,  upon  the  call  of  duty,  he  tore  up  the  singularly 
deep  roots  which  his  life  had  struck  into  the  soil  of  England."  * 
In  our  Public  Library  you  may  read  a  letter  written  by  him 
before  leaving  "  the  soil  of  England  "  to  return  to  his  work  at 
the  Antipodes.  It  was  addressed  to  Mrs.  Gladstone,  to  make 
arrangements  for  a  final  leave-taking  of  her  and  her  husband  ; 
and  it  is  not  the  least  interesting  among  a  collection  of  autograph 
documents  presented  to  the  Library  by  Mrs.  Gladstone's  nephew. 
The  other  name,  I  need  scarcely  say,  is  that  of  Arthur  Hallam, 
the  Lycidas  of  the  nineteenth  century.  As  the  muse  of  Milton 
was  inspired  by  the  memory  of  King,  so,  as  you  all  know,  was 
Tennyson's  by  that  of  Hallam.  Strangely  deep  was  the  impres- 
sion produced  on  his  contemporaries  by  the  character  and 
capacity  of  that  youth,  so  suddenly  cut  off  at  the  age  of  one-and- 
twenty.  In  connection  with  his  early  promise,  how  often  must 
the  words  have  risen  to  the  lips  : — 

Heu,  miserande  puer  !  si  qua  fata  aspera  rumpas, 
Tu  Marcellus  eris. 

"  We  all  of  us,"  writes  Doyle,  "  even  Gladstone,  I  think,  felt, 
while  conversing  with  him,  that  we  were  in  the  presence  of  a 
larger,  profounder,  and  more  thoughtful  mind  than  any  one  of 

*  [What  Gladstone  wrote  of  Selwyn  may  now,  mutatis  mutandis,  be  applied  to 
Bishop  Welldon,  of  whom  I  have  given  above  a  Cambridge  reminiscence.] 
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us  could  claim  for  himself."  He  and  Gladstone  were  as 
David  and  Jonathan.  They  messed  and  walked  and  talked 
together.  Of  Gladstone  the  youthful  Hallam  said  :  "  Whatever 
may  be  our  lot,  I  am  convinced  that  he  is  a  bud  that  will  blossom 
with  a  richer  fragrance  than  almost  any  whose  early  promise  I 
have  witnessed."  What  Gladstone  thought  of  Hallam  we  may 
gather  from  the  glowing  tribute  to  the  memory  of  his  friend 
which  the  old  man  penned  in  the  last  year  of  his  life,  and  which, 
written  I  think  for  an  American  periodical,  was  republished,  a 
few  months  ago,  in  a  London  newspaper. 

From  Eton  Hallam  went  to  Cambridge,  and  perhaps  next 
met  Gladstone  on  the  celebrated  occasion  when  he  and  Monckton 
Milnes  (afterwards  Lord  Houghton)  and  Sunderland  went  over 
as  a  deputation  from  the  Cambridge  Union  to  persuade  the  sister 
society  that  in  Shelley  Eton  and  Oxford  had  produced  a  greater 
poet  than  Harrow  and  Cambridge  had  given  to  the  world  in 
Byron.  I  believe  I  am  right  in  saying  that  more  than  forty 
years  elapsed  before  Oxford  returned  the  compliment.  It  was 
in  1873  that  three  members  of  the  Oxford  Union  came  over  to 
Cambridge  to  advocate  Home  Rule  for  Ireland.  I  had  myself 
the  honour,  at  the  request  of  the  Cambridge  Committee,  of 
which  I  was  then  a  member,  of  representing  them  in  that  debate. 
The  question  of  Home  Rule  at  that  time  seemed  to  the  average 
Englishman  to  be  far  removed  from  "  the  sphere  of  practical 
politics  " ;  and  it  may  perhaps  be  regarded  as  a  sign  of  prescience 
or  enlightenment  among  the  undergraduates  of  the  period  that 
in  the  upshot  an  amendment  was  carried  affirming  "  that  some 
measure  for  securing  local  legislation  on  local  affairs  is  absolutely 
necessary  for  the  welfare  of  Ireland."  Twenty-five  years  have 
since  then  elapsed  ;  and  in  the  present  year  a  broad  measure, 
having  that  object  to  some  extent  in  view,  has  been  carried  by 
one  of  my  contemporaries  as  an  undergraduate — Mr.  Gerald 
Balfour. 

The  mention  of  Hallam  has  already  led  me  to  one  digression, 
and  now  suggests  another.  It  was  as  the  friend  of  Hallam  that 
Tennyson  first  made  himself  known  to  Gladstone,  and  there 
began  a  lasting  friendship  between  the  great  statesman  and  the 
great  poet.  In  Tennyson's  biography  you  will  find  an  interesting 
account  of  the  tact  and  diplomacy  with  which,  while  on  a  cruise 
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with  Sir  Donald  Currie,  Gladstone  persuaded  him  to  accept  a 
peerage.  Tennyson  supported  him  in  the  Lords,  though  not 
without  some  misgiving,  on  the  Franchise  Bill,  on  Avhich  he  paid 
him  the  compliment  of  sending  him  some  advice  in  verse — you 
may  remember  the  lines  about  "the  cataract"  and  "the  bend." 
The  subsequent  Irish  policy  was  the  parting  of  the  ways ;  but  as 
he  himself  said,  and  as  some  later  correspondence  shows,  Tenny- 
son never  ceased  to  love  Gladstone.  At  that  time  there  were 
many  cases  of  melancholy  personal  estrangement,  and  some  in 
which  Gladstone  himself  seemed  to  feel  idem  velle,  idem  nolle,  idem 
sentire  de  repuUica,  ea  demum  est  vera  amicitia.  To  some  of  the 
smaller  men  who  then  left  him  he  was  rather  severe.  It  was 
perhaps  a  mistake  to  describe  the  worthy  gentleman,  on  whose 
amendment  to  the  Address,  in  1886,  Lord  Salisbury  had  been 
defeated,  and  who  had  subsequently,  on  a  salary  which  he  con- 
sidered inadequate  to  his  merits,  adorned  a  minor  office  in  his 
own  administration,  as  "a  certain  Mr.  Jesse  Collings " ;  while 
the  description  of  a  former  staunch  supporter,  and  sturdy  Kadical, 
as  "  our  old  friend  Peter,  who  has  gone  to  the  bad,"  was  scarcely 
in  the  best  of  taste.  As  Bishop  Wilberforce  wrote  in  his  diary 
many  years  before,  "  Gladstone's  chief  defect  is  that  when  he 
has  convinced  himself,  perhaps  by  abstract  reasoning,  of  some 
view,  he  thinks  every  one  else  ought  at  once  to  see  it  as  he  does, 
and  can  make  no  allowance  for  difference  of  opinion."  "  It  is 
all  very  dreary  and  unhappy  just  now,"  we  find  Dean  Church 
writing,  in  April  1886,  to  the  Warden  of  Keble.  "  The  G.O.M. 
persisting  in  his  heroic  enterprise  in  the  teeth  of  everything  and 
everybody,  sure  that  he  is  right,  and  apparently  sure  that  he 
knows  best  the  conditions  of  success.  I  cannot  conceive  how  it 
will  all  end.  But,  whether  he  is  right  or  not,  there  is  something 
to  me  unspeakably  pathetic  in  his  solitude."  In  fact,  when 
once  convinced  that  he  was  on  the  right  path,  there  was  but  one 
course  open  to  him  ;  as  he  wrote  to  Forster,  on  the  occasion  of 
an  earlier  crisis  in  the  affairs  of  Ireland,  "  followed  or  not  fol- 
lowed, I  must  go  on."  Mr.  Gladstone,  indeed,  with  all  his 
personal  modesty  and  winning  courtesy,  was  not  an  easy  man  to 
impress  by  argument.  On  one  occasion,  on  which  I  had  taken  a 
different  view  of  the  interpretation  of  a  passage  in  Homer  from 
that  which  he  had  adopted,  he  was  good  enough  to  wiite  to  me 
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that  "  the  strength  of  the  argument  appears  rather  to  lie  on  the 
side  of  your  view."  But  on  matters  on  which  he  felt  deeply,  he 
did  not  readily  brook  contradiction.  A  member  of  his  family 
was  once  asked  her  view  on  some  religious  question  :  "  Oh,  you 
know,"  she  replied,  "  on  such  matters  I  don't  presume  to  think 
for  myself  ;  we  have  a  Pope  of  our  oAvn  at  home  ! "  But,  at  the 
time  of  which  I  was  speaking,  there  were  some  friendships  too 
deeply  rooted  for  political  differences  to  entail  disruption.  It  is 
said  of  Bright  that,  when  he  was  m  extremis,  he  received  a  long 
letter  from  Gladstone,  which  he  read  with  tears,  and  which  after 
his  death  was  found  under  his  pillow.  Tennyson,  as  he  lay 
dying,  asked  his  son  : — "  Have  I  not  been  walking  with  Gladstone 
in  the  garden  and  showing  him  my  trees  1 "  The  answer  was 
"No."  He  replied,  "Are  you  quite  surel"  They  have  both 
now  crossed  the  bar ;  and  how  touchingly  appropriate  did  that 
swan-song  of  our  last  great  poet  seem  not  only  to  his  own 
passing  but  to  that  of  his  great  friend,  to  whom  his  dying- 
recollections  had  fondly  turned. 

Gladstone,  as  a  youth,  greatly  as  he  impressed  his  contempo- 
raries, gained  no  special  distinction  in  the  school  course  at  Eton. 
At  Oxford  he  was  disappointed  at  failing  to  win  the  Ireland 
Scholarship,  for  which  he  was  beaten  by  a  lad  from  Shrewsbury, 
otherwise  unknown  to  fame,  but  who  impressed  the  examiners 
by  "  answering  all  the  questions  short " — then  as  now  a  great 
talent  in  examinations,  and  one  which  I  imagine  Gladstone  could 
never  have  possessed.  In  the  schools  he  obtained  a  double-first, 
which  has  often  been  ignorantly  spoken  of  as  a  wonderful  per- 
formance. It  of  course  implied  a  high  degree  of  both  industry 
and  ability ;  but  in  those  days,  with  a  comparatively  limited 
curriculum,  was  by  no  means  an  exceptional  achievement.  I 
have  had  the  curiosit}^  to  look  through  the  Oxford  class  lists  for 
six  years  of  that  period^from  1828  to  1833 — and  find  they 
include  the  names  of  no  less  than  fourteen  men  who  took  a  first 
in  both  classics  and  mathematics.  In  Gladstone's  year  alone 
there  were  three  others — among  them  his  lifelong  friend  and 
supporter.  Sir  Thomas  Acland,  who  died  the  day  after  the 
burial  of  his  old  leader.  Gladstone  was  not  distinguished  as  an 
athlete,  but  he  was  fond  of  boating,  and  was  afterwards  known 
as  a  fair  shot  and  a  good  rider.     It  was  through  an  accident  in 
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loading  a  gun — not,  as  has  sometimes  been  stated,  in  felling  a 
tree,  for  woodcraft  was  the  recreation  of  his  later  years — that, 
when  a  young  man,  he  lost  the  first  finger  of  his  left  hand. 
About  this  time,  too,  he  Avas  fond  of  archery,  and  always 
insisted,  as  Doyle  tells  us,  on  stopping  to  find  the  lost  arrows — 
a  task  which,  as  I  can  testify  from  personal  experience,  is  often 
as  troublesome  on  the  sward  of  an  English  park  as — well,  as 
finding  a  lost  ball  on  the  Kimberley  golf-links  in  the  rainy 
season.  Doyle,  who  stayed  with  him  at  his  father's  place  in 
Scotland,  tells  another  story  of  his  determination  as  a  rider, 
which  is  paralleled  by  an  anecdote  of  a  much  later  period, 
related  by  M'Carthy.  Mr.  M'Carthy  also  mentions  that  Rarey, 
the  famous  American  horsebreaker,  when  in  England,  spoke  of 
Gladstone  as  one  of  the  finest  and  boldest  riders  he  had  ever  seen. 
Sir  Andrew  Clark  used  to  say  that  the  most  wonderful  thing, 
next  to  Mr.  Gladstone's  mind,  was  his  body,  and  that  if  rest  and 
retirement  did  not,  as  sometimes  happens,  have  a  prejudicial 
effect,  there  was  no  physical  reason  why  he  should  not  be  a 
centenarian.  There  was,  however,  in  his  case,  no  real  cause  for 
apprehension  on  that  score,  for  he  seemed  to  possess,  in  an  un- 
equalled degree,  a  perennial  freshness  of  interest  in  everything, 
and  the  veteran,  in  his  "temple  of  peace,"  worked  as  hard  at 
his  favourite  studies  as  the  schoolboy  on  the  threshold  of  his 
career.  Of  his  intellectual  versatility  and  multifarious  informa- 
tion, I  have  myself  in  conversation  had  some  experience.  They 
are  Avell  illustrated  by  the  anecdote  that  once,  when  at  Bath,  he 
went  with  the  Bishop  to  the  Cathedral  and  there  met  the 
organist,  and  had  some  conversation  with  him.  Next  day  the 
latter  said  to  the  Bishop,  "  I  did  not  catch  the  name,  my  lord, 
of  the  gentleman  to  whom  you  introduced  me  yesterday,  but  I 
could  see  at  once  that  he  was  an  organist !  " 

On  one  occasion  I  was  travelling  in  Scotland,  on  the  Cale- 
donian Canal,  and  we  made  a  brief  stoppage  to  give  passengers 
an  opportunity  of  visiting  what  I  think  are  called  the  Falls  of 
Foyers.  It  is  rather  a  stiff  climb,  with  a  fine  view,  and  no  great 
margin  of  time  for  its  enjoyment.  I  was  in  the  company  of  an 
Edinburgh  Writer  to  the  Signet,  who  at  that  time  was  Mr. 
Gladstone's  election  agent  for  Midlothian.  He  told  me  that  the 
last  time  he  had  passed  that  spot  Mr.  Gladstone  was  on  board. 

2c 
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He  was  the  first  to  leap  ashore,  and  reached  the  summit  before 
most  of  the  party  were  half-way  up.  The  story  is  nothing  in 
itself,  but  it  illustrates  his  exuberant  vitality  and  keen  participa- 
tion in  every  passing  interest.  On  another  occasion,  at  a  break- 
fast party,  Avhen  some  one  was  sympathising  with  him — he  was 
then  Prime  Minister,  Avith  many  subjects  for  grave  anxiety — on 
his  supposed  sufferings  from  insomnia,  he  replied  that  he  had 
always  been  able  to  command  sleep,  and  did  not  think  he  had 
ever  known  a  sleepless  night.  "  Yes,"  he  added,  ''  I  remember 
once," — and  every  one  naturally  wanted  to  know  what  was  the 
crisis  which  had  succeeded  in  robbing  him  of  his  rest.  "  Well," 
he  went  on,  "  it  was  at  Hagley  " — Hagley,  you  know,  is  Lord 
Lyttelton's  place  in  Worcestershire — "and  I  had  been  cutting 
down  a  big  tree  and  left  the  work  unfinished.  At  night  the 
wind  began  to  blow  and  there  was  a  sort  of  hurricane.  It  woke 
me  up,  and  it  occurred  to  me  that  it  would  bring  the  tree  down 
and  quite  spoil  the  job.  And  somehow  I  kept  on  thinking  about 
that  tree  and  I  got  no  sleep  that  night." 

In  discussing  Mr.  Gladstone's  relations  with  the  University  of 
Oxford,  it  is  impossible  to  omit  a  few  words  of  reference  to  that 
Oxford  Movement,  which  so  profoundly  influenced  the  lives  and 
coloured  the  thoughts  of  many,  who  may  be  described  as  the 
flower  of  English  intellect,  some  sixty  years  ago.  Among  his 
contemporaries,  though  somewhat  his  junior,  both  at  Eton  and 
Christ  Church,  was  James  Hope,  afterwards  well  known  as  Mr. 
Hope-Scott — he  married  the  grand -daughter  of  Sir  Walter — and 
an  eminent  member  of  the  Parliamentary  bar.  Mr.  Hope,  after 
taking  his  degree,  remained  in  residence,  as  a  Fellow  of  Merton, 
and  became  immersed  in  the  ecclesiastical  and  theological  prob- 
lems and  controversies  of  the  time.  It  was  through  him  that 
Gladstone  seems  to  have  been  first  attracted  to  a  field  of  inquiry 
which  left  so  deep  an  impress  on  his  future  career.  The  cele- 
brated work  on  the  State  in  its  relations  with  the  Church  may 
be  almost  described  as  a  joint  production  of  the  two  friends. 
Some  idea  of  the  extent  to  which  Hope-Scott  contributed  to  its 
completion  may  be  gathered  from  the  correspondence  on  the 
subject  published  in  his  Memoirs.  Shortly  afterwards  we  find 
them  associated  in  the  foundation,  as  a  nursery  for  the  Episcopal 
Church  of  Scotland,  of  Trinity  College  at  Glenalmond,  for  which 
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they  together  selected  a  site  and  framed  a  constitution.  They 
were  in  constant  communication  on  the  long  controversy  with 
regard  to  the  foundation  of  the  Protestant  Bishopric  of  Jerusalem, 
and  all  the  difficulties  which,  from  the  High  Church  point  of 
view,  the  action  of  the  Bishops  in  that  matter  involved.  You 
may  remember  that,  down  to  the  last  years  of  his  life,  there  was 
no  subject  in  which  Mr.  Gladstone  felt  a  more  absorbing  interest, 
or  to  which  he  devoted  more  study,  than  those  which  related  to 
the  doctrine  of  the  apostolic  succession  and  the  validity  of 
Anglican  orders.  In  1896  he  addressed  a  long  and  important 
letter  on  the  subject  to  the  Archbishop  of  York,  expressing  hopes 
of  their  recognition  by  Rome,  which  must  have  been  rudely 
frustrated  by  the  Papal  Encyclical  which  shortly  followed.  In 
1845  we  find  Gladstone  proposing  to  Hope -Scott  a  tour  in 
Ireland — ^for  the  state  of  Ireland  had  already  become  to  him  a 
subject  of  pre-occupation — in  order  to  learn  something  at  first 
hand  of  the  character  of  the  people,  of  the  condition  of  the 
countrj',  and  of  its  religious  and  educational  institutions.  Scott, 
however,  had  remained  throughout  a  close  follower  of  Newman, 
and  this  was  the  period  at  which  Newman  "  went  over,"  drawing 
after  him,  as  was  said,  "the  third  part  of  the  stars  of  heaven." 
After  the  judgment  in  the  Gorham  case,  he  and  Manning  fol- 
lowed the  example  of  their  leader,  and  were  received  together 
into  the  Church  of  Rome.  Some  touching  correspondence  ensued 
between  him  and  Gladstone.  The  event  may  be  described  as 
the  epitaph,  not  of  their  friendship,  but  of  their  personal  associa- 
tion. I  know  of  few  more  beautiful  letters  in  the  English 
language  than  that  which  Gladstone  wrote  to  the  daughter  of 
Hope-Scott  after  the  death  of  her  father  in  1873.  It  is  full  of 
revelation  of  his  character,  and  of  that  deep  humility  which  was 
one  of  its  many  sides.  "  I  always  knew,"  he  writes,  "  my  own 
position  beside  him  to  be  one  of  mental  as  well  as  moral  in- 
feriority." I  should  have  much  liked,  had  time  permitted,  to 
quote  more  than  one  passage  from  that  letter ;  but  you  will  find 
it  printed  in  full  in  an  appendix  to  Mr.  Ornsby's  Memoir  of 
Hope-Scott,  while  much  of  it  is  quoted  by  Mr.  Russell  in  his 
admirable  monograph  on  Mr.  Gladstone. 

In  this  letter  Mr.  Gladstone  mentions  that  he  had  to  some 
extent  been  prepared  for  the  new  turn  given,  through  intercourse 
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with  Hope,  to  his  thoughts  and  studies,  by  the  fact  that  he  had 
been  "  an  ardent  student  of  Dante  and  likewise  of  St.  Augustine." 
There  is  another  name  which  he  more  than  once  mentioned  as 
that  of  the  third  great  writer  by  whom  his  mind  had  been 
influenced — need  I  add  that  I  refer  to  Bishop  Butler*?  Some 
years  ago  he  contributed  the  sum  of  £500  to  the  fund  for  the 
re-endowment  of  the  Bishopric  of  Bristol.  It  was  a  munificent 
donation  from  a  man  of  moderate  means,  with  a  great  position, 
a  large  family,  and  many  claims  on  his  purse ;  but  the  reason 
why  that  project  appealed  to  him  so  powerfidly  was  because  the 
See  of  Bristol  was  inseparably  associated  in  his  mind  with  the 
name  of  the  author  of  the  Analogy.  He  lived  to  see  the 
consummation  of  that  project,  and  also  himself  to  complete  a 
great  personal  memorial,  in  the  critical  edition  of  Butler's  works, 
which  he  published  in  his  eighty-seventh  year,  and  which  was 
prepared  throughout  for  the  press — even  including  the  index — 
by  his  own  hand.  With  his  own  hands,  too,  about  the  same 
time,  he  arranged  the  library,  both  theological  and  general, 
which  was  included  in  the  great  public  gift  which  he  made  in 
the  foundation  of  the  library  and  hostel  of  St.  Deiniol's  at 
Hawarden.  He  endowed  that  Trust  with  the  sum  of  .£30,000, 
and  for  my  part  I  can  conceive  no  more  appropriate  tribute  to 
his  memory  than  the  development  of  that  plan  for  "plain living 
and  high  thinking "  in  which  he  took  so  deep  an  interest.  At 
all  events,  let  us  hope  that  the  students  and  churchmen  of  the 
future  may  be  inspired  to  use  that  great  gift  in  a  manner  worthy 
of  its  great  donor  ! 

Of  his  political  connection  with  the  University  of  Oxford 
I  can  here  add  but  little.  He  represented  it  for  eighteen  years, 
and  alwaj's  regarded  that  connection  with  the  greatest  delight 
as  the  highest  honour.  But  his  seat  was  never  quite  a  safe  one. 
Almost  all  that  is  best  in  Oxford  was  on  his  side  ;  but  the 
constituency  is  mainly  in  the  hands  of  the  country  clergy,  who 
constitute  the  great  majority  of  the  electorate.  The  repre- 
sentation of  the  old  Universities  is  regarded  as  a  sort  of  Parlia- 
mentary "blue  ribbon";  and  not  the  least  attraction  of  the 
position  lies  in  the  general  understanding,  "  once  a  member, 
always  a  member."  But  this  is  subject  to  the  condition  that 
the  member  must  take  heed  stare  super  antiquas  vias ;  and  the 
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seat  to  which  Canning  aspired  in  vain,  and  which  was  lost  by 
Peel,  could  not  permanently  be  held  by  Gladstone.  "  The 
University  of  Oxford,"  wrote  Wilberforce,  with  perhaps  some 
pardonable  exaggeration,  at  the  time  of  his  defeat,  "is  about 
the  worst  constituency  existing  for  a  man  before  his  age  in 
intellectual  development  and  above  it  in  self-respect."  It  has 
sometimes  been  asserted  that  the  Irish  question  was  lightly 
raised  in  1868  on  considerations  of  political  expediency;  but 
it  is  curious  to  remark  that,  even  as  early  as  his  first  election 
in  1847,  the  principal  ground  of  opposition  was  that  his  attitude 
had  already  undergone  some  modification  with  regard  to  the 
question  of  the  Church  Establishment,  Two  years  before,  in 
1845,  we  find  him  Avriting  to  Wilberforce  :  "  As  you  say,  title 
by  descent  will  not  uphold  her,  and  efficiency  Avould  be  her 
best  argument.  But  I  am  sorry  to  express  my  apprehension 
that  the  Irish  Church  is  not  in  a  large  sense  efficient ;  the 
working  results  of  the  last  ten  years  have  disappointed  me. 
It  may  be  answered — have  faith  in  the  ordinance  of  God  ;  but 
then  I  must  see  the  seal  and  signature,  and  these  how  can  I 
separate  from  ecclesiastical  descent  1 "  More  than  once  after- 
wards the  seat  was  in  jeopardy  ;  but  its  loss  in  1865  was  mainly 
due  to  a  fresh  admission  of  the  unsatisfactory  position  of  that 
Church  made  in  Parliament  a  few  months  before.  I  think  it 
was  indeed  the  case  that  by  that  time  his  original  theory  as  to 
the  essential  relations  of  Church  and  State  had  been  rejected  as 
no  longer  tenable ;  and  his  later  views  on  the  subject,  in  its 
application  to  the  Church  of  England,  may  best  be  gathered 
from  the  words  of  statesmanlike  counsel  which  may  be  read  in 
the  Midlothian  address  of  1885.  So  long,  however,  as  the 
relation  existed,  he  intensely  felt  the  responsibility  of  the  State 
for  the  due  performance  of  her  portion  of  the  compact.  In 
ecclesiastical  matters  there  was  no  one  on  whose  judgment  he 
more  relied  than  Dean  Church  whom,  when  the  occasion  arose, 
he  would  have  liked  to  elevate  to  the  seat  of  St.  Augustine. 
Of  the  actual  appointment  the  Dean  thus  wrote  :  "  Benson  is, 
I  really  believe,  the  best  choice  that  could  have  been  made.  .  .  . 
But  of  one  thing  I  am  quite  certain,  that  never  for  hundreds 
of  years  has  so  much  honest  and  disinterested  pains  been 
taken  to  fill  the  Primacy —  such  inquiry  and  trouble  resolutely 
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followed  out  to  find  the  really  fittest  man,  apart  from  every 
personal  and  political  consideration,  as  in  this  case — of  that  I 
can  bear  witness."  In  connection  with  that  appointment,  a  very 
characteristic  story  is  told.  Some  one  to  whom  Gladstone  had 
spoken  of  Benson  said :  "  Have  you  heard  that  he  has  just 
joined  Raikes's  Committee  for  the  Cambridge  University  election, 
notwithstanding  Raikes's  virulent  attack  upon  yourself  ^ "  "  Do 
you  know,"  was  the  reply,  "  that  you  have  advanced  a  strong 
argument  in  his  favour  1  If  he  had  been  a  worldly  or  self- 
seeking  man,  he  would  never  have  taken  such  a  step  at  such  a 
time."  Is  not  that  anecdote  a  fine  illustration  of  all  that  is 
summed  up  in  the  one  word  "  magnanimity  "  1 

When  Oxford  had  committed  the  gran  rifiuto,  there  was  a 
general  feeling  that  a  catastrophe  had  occurred.  I  was  living 
near  Oxford  at  the  time,  and  as  a  boy  was  just  able  to  perceive, 
though  only  partially  to  comprehend,  the  general  impression 
that  something  had  happened  which  was  both  strange  and  sad. 
The  memoirs  and  correspondence  of  many  of  the  leading  men 
of  the  period,  which  have  since  been  published,  all  speak  of  the 
event  in  the  same  melancholy  tone.  From  Gladstone  himself 
there  came  no  expression  of  indignation,  no  word  of  reproach. 
It  is  true  that,  when  he  hastened  to  Lancashire — like  another 
Antaeus,  seeking  renewed  strength  from  contact  with  the  soil 
which  gave  him  birth — he  spoke  of  himself,  in  allusion  to 
Palmerston's  well-known  phrase,  as  at  last  "unmuzzled." 
"But,"  he  added,  "do  not  let  me  come  among  you  under  false 
colours  or  with  false  pretences.  I  have  loved  the  University 
of  Oxford  with  a  deep  and  passionate  love,  and  as  long  as  I  live 
that  attachment  will  continue."  On  the  evening  of  his  death, 
there  was  to  have  been  the  usual  weekly  debate  at  the  Oxford 
Union.  The  House  adjourned  in  respect  to  the  memory  of  the 
greatest  of  its  former  Presidents  ;  and  I  have  been  favoured 
Anth  a  copy  of  the  report,  which  has  been  published,  of  the 
very  appropriate  proceedings  on  that  occasion.  The  President, 
in  putting  the  question,  referred  to  Mr.  Gladstone's  last  visit 
to  the  Union  in  1890,  when  he  delivered  an  address  on  Homer 
and  said,  in  reply  to  a  vote  of  thanks,  "  to  call  a  man  a  character- 
istically Oxford  man  is,  in  my  opinion,  to  give  him  the  highest 
compliment  that  can  be  paid  to  any  human  being.     I  fear  I 
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cannot  accept  such  a  compliment,  but  one  part  of  it  I  will  accept, 
and  it  is  this,  that  apart  from  every  question  of  opinion,  every 
subject  of  controversy,  there  is  not  a  man  who  has  passed 
through  this  great  and  famous  University  that  can  say  with 
more  truth  than  I  can  say,  I  love  her  from  the  bottom  of  my 
heart." 

Not  only  did  that  attachment  continue  to  the  last,  but  it  is 
curious  to  observe  how,  as  his  opinions  on  general  politics 
became  more  advanced,  so  in  academical  matters  he  seemed  to 
become  more  and  more  conservative.  I  remember  when,  at 
Cambridge,  we  showed  him  some  fine  old  college  plate,  of  a  date 
anterior  to  the  Civil  ^yar,  he  playfully  remarked:  "Well,  your 
preservation  of  all  this  valuable  property  throughout  that  period 
does  great  credit  to  your  fidelity  as  custodians,  but  I  am  not  so 
sure  that  it  is  equally  creditable  to  your  loyalty  ! "  Some  years 
afterwards  a  private  Bill  was  introduced  into  the  House  of 
Commons,  extending  to  Keble  College  the  privilege,  enjoyed 
by  the  Universities  and  Colleges  of  Oxford  and  Cambridge,  of 
exemption  from  the  provisions  of  the  Mortmain  Act.  A  hostile 
amendment  was  moved  by  a  great  friend  of  my  own,  one  who 
had  been  my  colleague,  five  and  twenty  years  ago,  in  office  at 
the  Union,  and  now  one  of  the  most  distinguished  members  of 
the  Law  School  at  Cambridge.  The  amendment  was  carried, 
and  the  Bill  defeated,  by  a  majority  of  two,  and  I  am  under  the 
impression  that  the  minoritj^  were  all  members  of  the  Con- 
servative or  Unionist  party — with  the  single  exception  of  Mr. 
Gladstone.*  He  was  a  great  friend  of  the  then  Warden  of 
Keble,  the  present  Bishop  of  Rochester ;  he  was  much  interested 
in  the  institution,  and  its  denominational  character,  which 
caused  the  opposition  to  the  proposal,  seemed  to  give  it  a  special 
claim  to  his  protection  and  regard.  Only  three  or  four  years 
ago — I  fancy  while  pursuing  his  studies  for  his  work  on  Butler- 
he  spent  some  days  in  residence  at  All  Souls,  of  which  he  had 
been  elected  an  Honorary  Fellow.  I  have  myself  more  than  once 
enjoyed  the  hospitality  of  that  delightful  cenobite  society  ;  and, 
on  a  subsequent  visit,  I  heard  something,  from  one  who  had 

*  [The  mover  of  the  ameudment  writes  to  me :  "  There  were  two  Liberals 
in  the  minority :  Mr.  G.  and  young  Pease,  who  rushed  in  at  the  sound  of  the 
dinsion  bell,  and,  not  knowing  what  the  question  was,  felt  sure  it  was  safe  to 
vete  with  Mr.  Gladstone,  but  was  vexed  when  he  found  what  he  had  done."] 
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been  present,  of  the  old  man's  table-talk  on  that  occasion.  It 
is  not  too  much  to  say  that  he  astonished  the  elite  of  modern 
Oxford  by  its  intense  conservation.  The  abolition  of  the 
nobleman's  distinctive  gown  was  "a  great  mistake."  There 
Avas  a  sort  of  Aristophanic  panegyric  on  old  times  and  old  ways, 
and  an  assertion,  in  terms  too  emphatic  for  repetition  here, 
that  almost  all  the  recent  changes  had  been  changes  for  the 
worse.  By  all  that  is  best  in  Oxford,  his  love  for  Oxford  was 
returned.  When  the  end  was  near,  the  University  sent  him 
an  address — I  know  of  no  parallel  instance — of  condolence  and 
sympathy,  and  I  cannot  forbear  from  quoting  the  touching 
words  of  the  reply  which  he  dictated  :  "  There  is  no  expression," 
was  the  message  which  he  sent  by  his  daughter's  hand,  just 
three  weeks  before  he  died,  "  of  Christian  sympathy  that  I  value 
more  than  that  of  the  University  of  Oxford — the  God-fearing 
and  God-sustaining  University  of  Oxford.  I  served  her,  perhaps 
mistakenly,  but  to  the  best  of  my  ability.  My  most  earnest 
prayers  are  hers,  to  the  uttermost  and  to  the  last."  As  the 
matter  was  well  put  by  a  contemporary  writer  :  "  From  first  to 
last  he  seemed  to  bring  forth  the  finest  fruits  of  the  Oxford 
movement  at  its  best  in  that  intense  moral  earnestness,  that 
unquenchable  spiritual  fervour,  that  life-long  devotion  to  high 
ideals  of  faith  and  practice  which,  now  that  he  has  gone,  we  all 
acknowledge  to  have  been  the  taproot  of  his  character  and  the 
secret  of  his  unparalleled  influence  over  men.  To  have  inspired 
and  moulded  such  a  character,  and  never  to  have  ceased  to 
appreciate  it,  amid  all  the  turmoil  of  political  conflict,  is  Oxford's 
share  in  the  undying  fame  of  Mr.  Gladstone.  To  have  loved 
Oxford  'to  the  uttermost  and  the  last,'  and  to  have  consecrated 
that  love  by  a  passionate  devotion  to  loft)'  ideals,  most  of  them 
dear  to  all  good  men  and  all  of  them  specially  dear  to  the 
Oxford  of  his  prime,  is  Mr.  Gladstone's  not  less  worthy  share 
of  a  spiritual  partnership  never  to  be  sundered  while  history 
lasts." 

There  was  one  other  message  which,  three  days  afterwards, 
arrived  at  Hawarden,  and  to  which  I  cannot  refrain  from  adding 
one  word  of  reference.  Some  of  us  remember  having  had  the 
pleasure  of  welcoming  here,  some  years  ago,  the  venerable  Bishop 
of  Derry,  and  the  delight  of  listening  to  the  eloquent  and  moving 
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words  which  the  successor  of  St.  Patrick  addressed  to  an  African 
congregation  from  the  pulpit  of  St.  Cyprian.  Since  then  he  has 
succeeded  to  the  Primacy  of  Ireland — and  he  has  passed  through 
the  deep  waters  of  affliction.  "The  old  Primate  of  Ireland,"  he 
wrote,  "desires  to  send  his  poor  benediction  to  Mr.  Gladstone. 
He  lifts  up  his  hands  and  heart  to  God  as  if  he  were  present 
with  Mr.  Gladstone,  and  prays  that  He  will  bestow  upon  His 
afflicted  servant  perfect  pardon,  fulness  of  peace,  and  the  grace  of 
His  Holy  Spirit  for  Christ's  sake."  Mr.  Gladstone's  answer, 
dated  May  1,  was  as  follows:  "Tell  him  that,  with  profound 
reverence,  I  appreciate  with  extreme  force  and  with  great 
humility  the  beautiful  Christian  and  apostolic  spirit  comprised  in 
these  sentiments,  and  earnestly  pray  that  every  blessing  may 
rest  upon  that  Bishopric  and  that  Church  and  the  whole  Christian 
work  connected  with  it."  I  fear  you  may  think  that  I  have 
dwelt  at  undue  length  on  this  portion  of  my  subject ;  but  surely 
it  must  help  us  to  realise,  in  however  imperfect  measure,  what 
manner  of  man  he  was,  when  we  reflect  how  his  death-bed  was 
cheered  by  the  sympathy  of  the  University  which  had  rejected 
him,  and  by  the  apostolic  blessing  of  the  head  of  the  Church 
which  he  had  disestablished  and  disendowed. 


II 


And  now  let  us  turn  for  a  few  moments  from  Oxford  and  the 
Church  to  another  theme,  to  the  land  of  that  great  spirit  who 
exercised  so  deep  an  influence  on  Gladstone's  mind,  and  of  whom 
he  loved  to  think  as  having  probably  visited  Oxford.  "  The 
reading  of  Dante,"  as  he  himself  once  put  it,  "is  not  merely  a 
pleasure,  a  tour  de  force,  or  a  lesson ;  it  is  a  vigorous  discipline 
for  the  heart,  the  intellect,  the  whole  man."  His  first  visit  to 
Italy  was  in  1832,  after  leaving  Oxford,  and  before  entering 
Parliament.  It  was  there  that  he  made  the  acquaintance  of 
Manzoni,  the  author  of  /  Fromcssi  Sposi  who,  born  before  the 
French  Revolution,  lived  to  see  his  friend  Prime  Minister  of 
England.  He  became  thoroughly  versed  in  the  language  and 
literature  of  the  country,  and  we  may  perhaps  be  a  little  sceptical 
as  to  the  correctness  of  his  own  statement  that  the  introduction 
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to  Manzoni  which,  some  years  afterwards,  he  gave  to  his  friend 
Hope,  was  written  "  in  bad  Italian."  When  at  a  later  period  he 
accepted,  at  Lord  Derby's  request,  a  special  mission  to  the  Ionian 
Islands,  he  more  than  once  addressed  the  local  Assemblies  in 
Italian,  which  is  still  to  some  extent — as  I  have  myself  observed 
when  travelling  in  Egypt — as  it  was  to  a  still  greater  extent  in 
both  the  seventeenth  and  the  eighteenth  century — the  lingua 
franca  of  the  Levant.  I  remember  on  one  occasion  he  was  re- 
ferring in  the  House  to  the  Treaty  of  Kainardji,  an  important 
agreement  between  Russia  and  Turkey  made  in  1774.  "Will 
you  quote  the  French  original?"  asked  Mr.  Butler  Johnstone, 
then  member  for  Canterbury,  and  a  well-known  character  in  his 
day.  "  I  am  sorry  I  cannot  oblige  the  hon.  member,"  was  the 
reply,  "  because  a  French  original  does  not  exist ;  but  I  have  the 
Italian  original,  and  a  German  translation,  both  of  which  are  at 
his  disposal."  The  demand  was  not  further  pressed.  It  has 
indeed  been  asserted  that,  had  Mr.  Gladstone  spoken  in  the 
Italian  Parliament,  the  only  criticism  would  have  been  that  a 
Roman  member  might  have  thought  he  was  a  speaker  from 
Tuscany  or  vice  versa  ;  and  you  may  remember  that  a  few  years 
ago,  having  been  struck  with  the  absence  of  the  hymn  from 
Italian  devotional  literature,  he  published  as  an  experiment,  to 
show  the  adaptability  of  the  language  as  a  vehicle  for  that  class 
of  poetry,  an  Italian  version,  in  many  respects  a  beautiful  version 
(you  will  find  it  in  the  Nineteenth  Century  for  1883) — one  worthy 
to  set  by  the  side  of  his  Latin  versions  of  "  Rock  of  Ages  "  and 
"  Art  thou  weary,  art  thou  languid  1 " — of  Cowper's  well-known 
hymn,  "Hark  my  soul,  it  is  the  Lord." 

Mr.  Gladstone's  next  visit  to  Italy  was  in  1838,  when  he 
extended  his  travels  to  Sicily,  witnessed  a  great  eruption  of  Etna, 
and  was  much  impressed  by  the  accuracy  of  Vergil's  description 
of  a  similar  phenomenon.  About  this  time,  while  his  friend 
Hope  was  seeing  through  the  press  the  book  on  Church  and 
State,  he  met  IMacaulay  at  Rome.  Of  Gladstone  Macaulay  writes 
to  a  friend,  "We  talked  and  walked  together  in  St.  Peter's 
during  the  best  part  of  an  afternoon.  He  is  both  a  clever  and 
an  amiable  man."  When  Macaulay's  famous  re^^ew  appeared  in 
the  Edinburgh,  Gladstone  wrote  him  a  letter  which  "  in  generous 
terms  acknowledged  the  courtesy  and,  with  some  reservations,  the 
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fairness  of  the  article."  The  letter,  with  Macaulay's  reply,  is 
printed  in  full  in  the  admirable  biography  of  his  uncle  by  Sir 
George  Trevelyan,  who  tells  us  "  how  much  this  letter  pleased 
Macaulay  is  indicated  by  the  fact  of  his  having  kept  it  unburned ; 
a  compliment  which,  except  in  this  single  instance,  he  never  paid 
to  any  of  his  correspondents."  Many  years  afterwards  it  was 
Gladstone's  turn,  taking  Trevelyan's  Life  as  a  text,  to  write  an 
article  on  Macaulay,  published  in  the  Quarterly,  containing,  as  it 
seemed  to  me,  a  most  admirable  and  discriminating  appreciation 
of  his  life  and  work,  his  great  qualities  and  his  no  less  marked 
limitations,  his  brilliant  gifts  and  the  danger  arising  from  the 
pronouncing,  by  so  great  a  master  of  language  and  rhetoric,  of 
verdicts  on  historical  topics  and  public  characters,  which  were  often 
partial  and  unfair,  but  from  which  there  was  practically  no  appeal. 
Macaulay  locutus  est :  causa  est  finita.  Recent  events  have  fur- 
nished a  striking  illustration  of  the  fact  that,  as  Gladstone  showed 
in  the  case  of  the  judgments  of  Macaulay,  it  is  possible  to  attach 
excessive  sanctity  to — to  make  too  much  of  a  fetish  of — la  chose 
jugk. 

The  article  on  Macaulay  will  be  found  reprinted  in  the 
collection  of  Gleanings  of  Past  Years,  which  contains  much  of 
permanent  merit,  though  doubtless  the  chief  interest  of  many  of 
these  papers  consists  in  the  illustration  which  they  afford  of  the 
mental  processes  and  characteristics  of  the  writer.  I  cannot 
pause  to  say  anything  here,  beyond  the  present  passing  reference, 
of  Mr.  Gladstone's  work  and  position  as  a  scholar,  a  theologian 
and  an  essayist.  In  the  Nineteenth  Century  for  June  last  will  be 
found  a  remarkable  list  of  over  sixty  papers  contributed  by  him 
during  the  last  twenty  years,  and  some  interesting  editorial 
reminiscences  of  his  qualities  as  a  contributor.  As  a  student  and 
a  writer  he  had  his  limitations  and  defects,  and  he  sometimes 
advanced  and  elaborated  ingenious  theories  on  inadequate 
premises ;  but  in  the  criticism  of  this  branch  of  his  work  I  feel 
convinced  that  the  habit  of  tegensteUing,  to  which  I  have  already 
referred,  has  played  its  wonted  part.  His  reading  was  as  wide  as 
his  memory  was  tenacious  ;  in  his  style  we  find  many  felicitous 
touches  and  striking  passages ;  and  with  carping  objections, 
based  on  the  ground  that  he  was  not  minutely  acquainted  with 
every  hypothesis  of  every  German  pedant  with  a  double-barrelled 
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name,  we  need  not  be  greatly  concerned.     He  was  not  only  a 
great  lover  of  literature,  but  an  indefatigable  collector  of  books ; 
he  was  "  a  purchaser  to  the  extent  of  about  35,000  volumes,"  as 
he  states  in  a  letter  with  which,  with  much  modest  self-deprecia- 
tion, he  favoured  Mr.  Quaritch,  less  than  two  years  ago,  as  a 
contribution  to   his  Dictionary  of  English   BooL- Collectors.      Mr. 
Quaritch,  in  his  accompanying  article,  states  that  "  during  half  a 
century  Mr.  Gladstone  as  a  book-buyer  has  largely  availed  him- 
self of  the  writer's  willing  services,  and  many  acts  of  friendly 
courtesy  on  his  part  have  rendered  their  intercourse  delightful 
and  memorable."     He  also  speaks  of  having  examined  a  collection 
of  correspondence  between  Gladstone,  Hallam,  and  other  members 
of  the  Eton  Debating  Society  on  public  questions,  and  as  having 
been  specially  struck  by  some  of  Gladstone's  observations  on  the 
condition   and   claims   of   Ireland.     It   was   through    him   that 
Gladstone   afterwards   acquired    the   principal    portion   of    the 
celebrated  Irish  library  of  Sir  Robert  Peel.     Mr.  Gladstone  also 
mentions  in  this  letter — of  the  facsimile  reproduction  of  which 
Mr.   Quaritch  kindly  sent   me   a   copy — that   he   had   made   a 
speciality  of  collecting  rifacciamenti,  or  "  improved  editions,"  of 
the  Book  of  Common  Prayer.     Of  these  he  accumulated  more 
than  thirty  ;  "but,"  he  adds,  "I  have  never  obtained,  and  have 
never  seen,  a  second  edition   of  any  one  of  these  productions." 
The  fact  might  perhaps  afford  food  for  reflection — if  of  reflection 
they  were  capable — to  some  of  the  ritualistic  parsons,  with  their 
new-fangled    services,    and    the    latest   editions   of    "mass    in 
masquerade,"  of  which  we  have  lately  heard  so  much. 

Let  us  return  for  a  moment  to  Italy,  which  Mr.  Gladstone  re- 
visited in  1850.  The  visit  was  in  its  object  a  private  one,  for 
rest  and  change  and  for  the  benefit  of  the  health  of  one  of  his 
children.  But  while  at  Naples  his  attention  was  directed  to  the 
harsh  treatment  of  certain  political  prisoners  by  the  Government 
of  King  Ferdinand.  They  were  men  of  high  character,  whose 
only  crime  lay  in  their  liberal  views.  They  had  been  arrested  in 
a  high-handed  and  arbitrary  manner,  and  prosecuted  on  uncon- 
stitutional grounds ;  they  had  been  convicted  by  corrupt  tribunals 
on  tainted  evidence,  and  subjected  to  cruel  and  degrading  punish- 
ments. He  had  himself  witnessed  some  of  these  arrests  and 
trials ;  and  at  some  personal  risk  he  visited  these  men  in  gaol — 
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where  he  saw  them  in  the  garb  of  galley  slaves,  with  irons  on 
their  feet.  He  heard  and  investigated  their  story,  and  narrated 
it  in  some  letters  addressed  to  Lord  Aberdeen,  in  which  he 
denounced,  with  justifiable  indignation,  what  had  been  described 
as  "  the  negation  of  God  erected  into  a  system  of  government." 
Aberdeen  prudently  suggested  unofficial  representations,  and  the 
influence  was  invoked  of  the  Court  of  Austria.  But  the  answer 
was  long  delayed,  and  in  the  end  Gladstone  appealed  to  the 
tribunal  of  public  opinion.  For  Poerio  and  his  comrades  in  the 
gaol  at  Nisida,  it  might  have  been  better  had  he  still  further 
postponed  the  publication  of  his  statement ;  but  it  must  be  re- 
membered that  he  acted  with  their  express  consent,  and  that  to 
the  impression  produced  by  his  action  may  be  traced  the  downfall 
of  the  tyranny  of  the  Bourbons  in  the  Two  Sicilies.  The  regime 
of  King  "Bomba"  did  not  long  survive  that  tremendous  ex- 
posure ;  and  from  this  period  onwards  Mr.  Gladstone  was  always 
regarded  in  Italy  as  the  statesman  who,  next  to  Cavour,  had 
done  most  for  the  cause  of  Italian  liberation  and  unity.  It  was 
probably  on  this  subject  that  he  was  most  in  sympathy  with 
"  the  two  old  Italian  masters,"  Lord  Palmerston  and  Lord  John 
Eussell.  In  1888,  when  he  revisited  Naples,  he  was  received, 
amid  an  enthusiastic  demonstration  from  the  students  of  the 
University  and  others,  with  cries  of  "  Fiva  Gladstone,  viva  Vamico 
dell'  Italia  libera."  In  fact,  it  has  sometimes  seemed  to  me  that 
the  peculiar  courtesy  and  friendliness  which  an  Englishman, 
especially  if  he  knows  something  of  the  language,  so  often  ex- 
periences in  Italy,  is  partly  due  to  the  circumstance  that  he  is 
regarded  as  a  countryman  of  Gladstone.  I  remember  not  long 
ago,  when  staying  at,  I  sujjpose,  the  most  beautiful  hotel  in  the 
world — the  old  Capucin  Convent  at  Anialfi — how  much  I  was 
impressed  by  the  pride  with  which  my  host — quite  a  character 
in  his  way — -recalled  Mr.  Gladstone's  visit  to  his  place,  and 
showed  me  some  souvenir  the  old  man  had  sent  him  of  his  stay. 
"  For  Italy,"  he  once  said  in  the  House  of  Commons,  on  some 
question  of  European  action  in  the  cause  of  humanity,  "  I  myself 
could  almost  venture  to  answer "  ;  and  the  Italian  Minister  of 
the  day,  when  he  heard  of  the  statement,  said,  "Yes,  it  is  quite 
true ;  and  he  is  the  only  foreigner  in  the  world  who  could  make 
that  boast."     Let  me  conclude  this  topic  by  referring  to  the  wise 
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counsel  to  Italy  which,  a  few  years  ago,  Mr.  Gladstone  offered  in 
an  article  in  the  Nineteenth  Century,  in  which  he  spoke  of  the 
danger  of  undue  ambition  and  entangling  alliances,  of  the  burden 
of  armaments  beyond  her  strength,  impoverishing  her  people 
and  threatening  her  national  future.  Possibly  it  is  not  in  Italy 
alone  that,  in  this  fin  cle  sihle  period  of  excursions  and  alarms  in 
every  quarter  of  the  world,  the  warning  which  those  words  con- 
veyed might  be  studied  with  advantage. 

Neither,  as  we  know,  was  it  in  Italy  alone  that  Mr.  Gladstone 
was  looked  upon  as  a  liberator.  As  the  great  champion  of 
oppressed  nationalities  he  trod  in  the  path  of  Canning,  and  often 
in  the  councils  of  Europe  pleaded  the  cause  of  Greece.  It  was 
mainly  through  his  sympathy  with  their  national  aspirations  that 
the  Ionian  Islands  were  re-united  to  the  mother  country,  and 
he  did  his  best  to  produce  a  similar  result  in  the  case  of  Crete. 
He  felt  very  strongly  about  the  Thessalian  provinces,  and  I  well 
remember  hearing  him  in  the  House  of  Commons  allude  to 
Byron  and  plead  the  peculiar  claims  of  Greece  to  Larissa  and  to 
Janina.  When  he  came  into  power  in  1880  he  had  an  opportu- 
nity of  giving  a  practical  demonstration  of  his  goodwill  to  the 
small  but  heroic  Principality  of  Montenegro.  The  Porte,  as 
usual,  was  shuffling  out  of  its  obligations  under  the  settlement 
effected  at  Berlin.  But,  on  the  suggestion  of  the  British  Govern- 
ment, a  second  conference  was  held.  Mr.  Goschen  was  sent  to 
Constantinople  on  a  special  mission,  identic  notes  were  presented, 
and,  when  the  ordinary  methods  of  diplomacy  had  failed,  a 
European  fleet  was  assembled  under  a  British  Admiral  and 
steamed  to  the  Albanian  coast.  What  might  have  been  expected 
happened.  The  Sultan  got  alarmed,  and  sent  a  Pasha  to  coerce 
his  recalcitrant  subjects,  and  the  district  of  Dulcigno  was  ceded 
to  Montenegro.  As  to  Bulgaria  I  will  only  say  one  word ;  the 
story  is  too  well  known  to  need  repetition.  It  was  almost 
entirely  through  his  marvellous  exertions  that  in  that  country 
"  the  knell  of  Turkish  tyranny  was  sounded,"  and  that  our 
country  was  spared  the  indelible  disgrace  of  protecting  the 
Porte  from  the  consequences  of  its  oppression  and  of  the  atroci- 
ties committed  by  the  miscreants  in  its  pay.  The  story  of  the 
Armenians  is  a  sadder  one.  By  the  Convention  of  1878  they 
were  taken  under  the  special  protection  of  England,  which,  in 
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order  to  oust  the  interference  of  Russia,  and  on  an  express  under- 
taking by  Turkey  to  introduce  reforms,  guaranteed  its  possessions 
in  that  region.  Mr.  Gladstone  protested  at  the  time  that  it  was 
"an  insane  convention,"  because  we  had  no  power  to  enforce  it. 
Well,  you  know  the  sequel.  Some  twenty  years  elapsed,  and, 
instead  of  introducing  reforms,  the  "great  assassin  "  determined 
on  the  extirpation  of  the  Armenian  race.  Another  tale  of  wrong 
went  up  to  Heaven,  and  Lord  Salisbury,  joint-author  of  "the 
insane  convention,"  explained  that  it  was  impossible  to  order 
a  British  fleet  into  the  ranges  of  the  Caucasus,  that  he  could  do 
nothing  but  remonstrate,  and  that  the  retribution  of  the  op- 
pressor must  be  left  in  the  hands  of  Providence.  Twice  only, 
after  his  last  retirement  from  office,  did  Mr.  Gladstone  make  a 
speech  on  public  affairs,  once  in  1895  and  again  in  1896.  On 
both  occasions  it  was  to  plead  the  cause  of  the  Armenians.  He 
did  so  with  much  of  his  old  eloquence  and  fervour,  but  also  with 
great  tact  and  consideration  for  the  difficulties  of  the  Govern- 
ment. He  did  not,  however,  refrain  from  giving  some  practical 
indications  as  to  what  might  be  done,  and  I  think  we  all  felt 
that,  had  the  thing  happened  some  years  earlier,  something  would 
have  been  done,  and,  in  the  face  of  that  great  wrong,  it  would 
have  once  more  been  proved  that  the  resources  of  civilisation  were 
not  exhausted.  It  is  idle  to  speculate  on  Avhat  might  have  been  ; 
enough  has  been  said  to  make  clear  hoAv  good  a  title  he  possessed 
to  the  affection  which  was  given  him  and  the  reverence  Avhich 
his  name  inspired  not  only  among  his  own  countrymen  but  among 
the  people  of  Italy,  of  Greece,  and  of  Montenegro,  the  Bulgarians 
whom  he  freed,  and  the  Armenians  for  whom  he  strove  in  vain. 
May  I  add  here  that  he  was  not  only  a  great  philanthropist — in 
Lord  Salisbury's  phrase,  "  a  great  Christian  statesman  " — when  it 
was  a  question  of  subject  races  rightly  struggling  to  be  free,  but 
he  had  a  broad  vein  of  human  sympathy  and  charity  for  all  in 
every  kind  of  need.  His  son-in-law  told  the  people  of  Hawarden 
that,  when  he  was  in  extremis,  on  his  last  Sunday  on  earth,  on 
being  told  that  special  prayers  were  about  to  be  offered  for  him 
in  church,  he  said,  "  Yes,  and  pray  for  all  our  fellow-creatures — - 
especially  the  suffering,  the  oppressed,  and  the  down- trodden." 
You  may  remember  an  incident  mentioned  by  Lord  Rosebery ; 
how,  after  a  great  speech  at  Edinburgh,  a  man  ran  a  long  way 
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after  their  carriage,  and  outran  all  the  rest,  and  evidently  had 
something  special  that  he  wished  to  say,  and  at  last  got  an 
opportunity  of  saying  it :  "I  want  to  thank  you,  sir,  for  that 
speech  you  made  to  the  workhouse  people."     Lord  Rosebery  did 
not  seem  to  have  any  precise  recollection  of  the  speech  in  question ; 
but  when  I  read  the  story  I  at  once  recognised  the  allusion.     I 
have  been  unable  here  to  verify  the  reference  or  to  ascertain  the 
precise  occasion ;  but  I  think  the  speech  was  made  about  twenty 
years  ago ;  *    and  it  was  addressed  to   the   old   people  in  the 
workhouse  at  St.  Pancras.     I  remember  well  being  unable  to 
read  that  speech  without  emotion,  and  thinking  that  seldom  if 
ever  could  words  so  refreshing  and  comforting  have  proceeded 
from  human  lips  to  those  so  much  in  need  of  a  little  refreshment, 
a  little  comfort,  something  to  bring  a  gleam  of  brightness,  a  ray 
of  sunshine,  into  the  dull  monotony  of  a  pauper's  life.     Some 
years  afterwards  I  heard  of  a  little  incident,  nothing  in  itself, 
but  illustrating  the  character  of  the  man.     He  had  been  staying 
■with  Lord  Hanmer,  a  great  friend  and  old  school-fellow  whom 
he   had   raised   to   the  peerage.      While   there,   he  heard  that 
the  curate  of  the  parish  was  lying  ill  in  lodgings  in  the  village. 
While  his  visit  lasted,  he  went  every  day  to  his  rooms  to  talk  to 
him,  to  cheer  him,  probably  to  pray  with  him.     Of  him,  indeed, 
it  might  well  have  been  said,  as  he  said  of  his  friend  Hope-Scott, 
that,  like  one  of  old,  he  might  have  l^een  named  Barnabas,  which, 
being  interpreted,  is  the  Son  of  Consolation.     From  the  people 
in  the  workhouse  and  the  village  curate  to  the  son  of  his  old  and 
dear  friend.  Bishop  Wilberforce,  when  overwhelmed  with  grief 
at  his  father's  tragically  sudden  death,  comes  the  same  record — 
the  strength  and  comfort  in  suffering  and  sorrow  derived  from 
Mr.  Gladstone's  consoling  words  and  inspiring  presence.     May  I 
venture  to  add  one  more  anecdote,  which,  however,  I  have  been 
unable  to  verify  1     Two  men  were  once  disputing  about  him  in 
a  railway  carriage,  with  the  usual  warmth  of  Englishmen  engaged 
in   a   political   discussion,    the   one   denouncing   and  the  other 
defending  his  character  and  conduct.     A  third,  who  had  remained 
silent  during  the  dispute,  when  it  had  subsided  quietly  observed, 
"  If  I  were  only  half  as  good  a  man  as  my  master  it  would  be 
good  enough  for  me."      I  know  not  whether  the  man  was  a 

*  [See  The  Times,  August  22,  1879.] 
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valet ;  but  I  think  you  will  not  find  it  difficult  to  understand 
why  to  him  his  master  seemed  a  hero. 

It  may  perhaps  be  not  altogether  fanciful  to  suggest  that 
there  was  one  great  event  in  his  life  which  may  well  have  in- 
tensified Mr.  Gladstone's  love  for  Italy.  It  was  there,  at  Rome 
— about  the  time  that  he  walked  and  talked  in  St.  Peter's  Avith 
Macaulay — that  he  met  Lady  Glynne  and  her  daughters  and 
became  engaged  to  one  of  them.  He  and  Lord  Lyttelton  were 
married  to  the  two  sisters  in  the  following  year.  Sir  Francis 
Doyle  was  his  best  man,  and  speaks  of  the  peculiar  brightness  of 
that  double  wedding  in  St.  Deiniol's  Church  at  Hawarden.  I 
think  you  have  all  some  idea  of  what  a  helpmate  she  was  to  him, 
and  of  how  much,  as  he  delighted  to  acknowledge,  he  owed  to 
her  loving  care.  I  remember  on  one  occasion  in  particular 
exactly  how  it  struck  me.  It  was  at  a  lunch  at  the  Ship  Hotel 
at  Greenwich,  given  twenty  years  ago  by  the  local  Liberal 
Association,  on  his  bidding  farewell  to  that  constituency.  I  was 
there  as  his  guest  and  so  happened  to  be  placed  at  his  own  table. 
I  think  I  was  sitting  in  the  third  or  fourth  place  on  his  left. 
Mrs.  Gladstone  was  on  his  immediate  right.  While  he  was 
speaking  after  lunch,  as  we  turned  to  listen,  her  eyes  met  mine ; 
and  I  read  in  their  expression,  as  clearly  as  if  I  had  heard  them 
spoken,  the  four  words,  "  Isn't  he  splendid  1 "  She  indeed  was 
ever  by  his  side ;  she  soothed  the  hours  of  trial  and  shared  the 
hours  of  triumph ;  for  all  but  sixty  years  they  climbed  the  hill 
together ;  and  to  her  strength  was  given  to  smooth  his  pillow 
and  clasp  his  hand  to  the  last.  All  must  have  felt  that  it  would 
indeed  have  been  intolerable  that  they,  whose  lives  were  so 
lovely,  should  in  their  last  resting-place  have  been  divided. 
From  the  Heir-Apparent  down  to  the  humblest  subject,  on  that 
historic  occasion,  as  she  knelt  beside  that  open  grave,  "  the  heart 
of  all  Israel  was  towards  her."  May  the  love  of  her  sons  and 
daughters  comfort  and  cherish  her,  and  the  reverent  affection  of 
all  the  people  be  to  her  a  solace  and  a  stay,  till  God's  love  sets 
her  at  his  side  again. 

It  was  at  a  breakfast  in  Harley  Street,  many  years  ago,  that 
Mrs.  Gladstone  told  a  curious  story,  which  I  suppose  there  may 
be  no  harm  in  repeating  here  and  now.  Mr.  Gladstone  was  one 
of  the  last  of  the  old-fashioned  hosts — like  Samuel  Rogers  and 

2d 
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Macaulay  and  Monckton  Milnes — who  used  to  entertain  their 
friends  at  breakfast,  and  he  kept  up  the  practice  till  a  quite 
recent  date.  She  was  telling  the  story  of  his  first  important 
appointment,  when  Peel  came  in  with  a  great  majority  in  1841. 
I  think  he  had  rather  hoped  for  the  Irish  Office  or  possibly  the 
Colonies.  When  he  returned  from  seeing  the  Minister  he  threw 
himself  into  a  chair  and  exclaimed,  "  They've  made  me — Vice- 
President  of  the  Board  of  Trade  !  There  isn't  a  man  in  England 
more  unfit  for  the  office  ! "  *  That,  however,  was  the  beginning  of 
the  career  of  the  greatest  Minister  of  Finance  we  have  ever  seen, 
or  that  any  of  us  are  ever  like  to  see.  At  this  time  we  find 
Stafford  Northcote  among  the  prophets :  "I  have  given  up  the 
law,"  he  writes  to  his  friend  Mowbray,  now  member  for  the 
University  of  Oxford  and  "  father "  of  the  House,  "  and  have 
accepted  the  post  of  private  secretary  to  the  Right  Hon.  W.  E. 
Gladstone,  Vice-President  of  the  Board  of  Trade,  and  future 
Prime  Minister  of  England.  ...  I  have  attached  myself  to  the 
man  of  all  others  whom  I  respect  and  agree  with.  ...  I  link 
my  fate  to  Gladstone's,  and  a  more  zealous  friend  I  could  not 
have."  Later  on,  Gladstone  used  to  congratulate  himself  on 
having  when  at  Oxford,  on  his  father's  advice  and  against  his 
own  inclination,  applied  himself  vigorously  to  the  study  of 
mathematics ;  "  for  it  would  never  have  done,"  he  explained, 
"  for  people  to  be  able  to  say  that  the  Chancellor  of  the  Ex- 
chequer had  taken  a  second  class."  One  at  least  of  his  successors 
in  that  office  was  troubled  by  no  such  scruples.  A  story  is  told 
by  Sir  Algernon  West— who  should  be  a  good  authority  on  the 
subject — that  when  Lord  Randolph  Churchill  was  busy  preparing 
that  famous  Budget  which  was  never  delivered,  he  got  the  clerks 
in  the  Treasury  to  supply  him  with  some  statistics.  Accuracy 
was  important,  and  they  were  therefore  reduced  to  decimals. 
But  he  was  still  perplexed,  and  the  system  had  to  be  elaborately 
explained.     "  Ah  !  "  he  said  at  last,  "  now  I  have  got  it ;  but  the 

*  [We  find  him  writing  to  Peel : — "  I  do  not  despair  of  discharging  without 
absolute  discredit  to  you  the  duties  which  may  devolve  upon  me  as  Vice- 
President  ;  but  neither  my  habits  up  to  the  present  time  nor  (it  is  fair  to  add) 
the  general  nature  of  the  objects  with  which  I  have  entered  and  remain  in  public 
life  would  allow  me  to  hope  to  fit  myself  for  handling  at  any  time  these  weighty 
and  essential  matters  in  such  a  way  as  the  interests  of  the  country  would  demand 
from  those  charged  with  the  chief  care  and  responsibility  in  their  management." — 
Sir  Robert  Peel :  from  his  Private  Papers,  vol.  11.  pp.  513,  514.     London,  1899.] 


MR.  GLADSTONE  403 

fact  is  I  never  had  the  faintest  notion  of  what  those  d d  dots 

meant."     Let  me,  however,  do  Lord  Randolph  this  justice.     He 
was  a  man  of  many  defects  and  limitations,  and  in  some  matters 
of  really  astounding  ignorance.     But  he  knew  a  great  man  when 
he  saw  him,  and  fully  reciprocated  the  admiration  which  Mr. 
Gladstone   often   expressed   for   his   undoubted    qualities   as   a 
courageous  and  energetic  politician.      When  he  visited  South 
Africa,    he   had   already  passed  the  meridian  of  his  fame.      I 
remember  one  evening  sitting  by  his  side  through  a  long  dinner, 
and  we  had  much  conversation  about  the  state  of  public  affairs. 
It  was  towards  the  end  of  Lord  Salisbury's  second  Ministry ;  he 
spoke  with  great  freedom  about  his  late  colleagues  and  the  prob- 
able result  of  the  impending  dissolution ;  and  the  only  man  for 
whom  he  seemed  to  feel  any  real  regard  and  respect  was  the 
"  old  man  in  a  hurry  "  whose  projects  he  had  done  so  much  to 
thwart.     Let  us  also  remember  that,  while  there  was  no  one  who 
had  attacked  Mr.  Gladstone  more  vehemently  for  his  policy  in 
connection  with  the  affairs  of  the  Transvaal  than  Lord  Randolph 
Churchill,  Lord  Randolph,  after  he  had  studied  matters  on  the 
spot,   changed  his  view,  and  had  the  manhood  to  acknowledge 
that   he   had   changed   it,   and   that   further  investigation   had 
convinced  him  that  on  that  question  he  and  his  party  had  been 
wrong  and  Mr.  Gladstone  had  been  right. 

It  was  by  his  appointment  to  the  Board  of  Trade,  of  which  he 
shortly  afterwards  became  President,  with  a  seat  in  the  Cabinet,  that 
Gladstone's  mind  was  first  directed  to  the  study  of  finance.  Peel 
had  made  no  mistake  and  soon  found  in  him  his  ablest  lieutenant. 
He  then  began  the  great  work  of  reforming  the  tariff,  and 
abolished  the  duty  on  some  1200  articles  of  commerce.  Trade 
was  emancipated  from  its  fiscal  trammels,  consumption  stimu- 
lated, and  the  foundations  laid  for  that  sound  and  simple  system 
of  taxation  by  which  at  the  present  day  so  enormous  a  revenue 
is  raised  with  so  little  strain  on  the  resources  of  the  taxpayer. 
The  subject  was  one  which  required  not  only  a  firm  grasp  of 
principle  but  minute  knowledge  of  details.  On  one  occasion, 
when  some  financial  measure  was  before  the  House,  an  amiable 
member — I  think  it  was  Mr.  White,  who  sat  for  Brighton — 
suggested  the  abolition  of  the  tax  on  comfits.  "  Why,"  he  asked, 
"  should  we,  for  the  sake  of  a  trifling  sum,  rob  a  poor  child  of  its 
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sweets?"  The  proposition  seemed  a  harmless  one,  and  the 
Minister  in  temporary  charge  said  he  himself  saw  no  serious 
objection,  but  it  would  be  safer  to  consult  the  President.  Mr. 
Gladstone  was  sent  for,  and  in  a  few  minutes  was  explaining  to 
the  House,  in  impressive  tones,  that  the  proposal  implied  a  fatal 
blow  at  the  whole  system  of  the  revenue ;  the  tax  on  comfits 
was  an  indispensable  outwork  of  the  sugar  duty ;  and  without 
the  sugar  duty  the  surplus  would  be  turned  into  a  deficit.  Since 
a  memorable  scene,  in  the  time  of  Pitt,  no  man  has  ever  ven- 
tured, in  the  House  of  Commons,  to  laugh  at  sugar.  The  motion 
was  promptly  withdrawn,  and  the  House  was  able  to  breathe 
again 

Of  Gladstone's  wonderful  series  of  Budgets — I  think  he  de- 
livered at  least  a  dozen — of  the  manner  in  which  he  made  finance 
more  fascinating  than  romance,  of  the  great  reforms  which  he 
effected,  of  the  charm  and  lucidity  of  his  expositions  of  subjects 
often  highly  technical  and  recondite,  and  to  most  minds  both 
difficult  and  repugnant,  I  have  no  time  to  speak.     You  may  get 
some  idea  of  the  impression  they  produced  from  memoir-writers 
of  the  period,  like  Charles  Greville,  and  from  the  sketches  of 
shrewd  observers,  such  as  Mr.  White,   the  door-keeper  of  the 
House,  whose  diary  has  recently  been  published  in  volume  form. 
There  was,  however,  an  earlier  Budget  of  which  I  must  say  a 
word.     I  don't  know  whether  any  of  you  have  ever  heard  of  the 
"  Who,  who  ? "  Ministry.     It  was  Lord  Derby's  first  Administra- 
tion, formed  in  1852,  shortly  before  the  great  Duke  died.     It 
consisted  mainly  of   gentlemen  previously   unknown   to   fame. 
The  Duke  was  very  deaf,  and  was  sitting  in  the  House  of  Lords 
when  some  one  came  to   tell   him  that  the   Government  was 
formed.     "  Who,"  was  his  first  question,  "  is  Foreign  Secretary  1 " 
"  Lord  Malmesbury."     "  Who,  who  1 "     At  last  he  caught  the 
name.      "And   who   is    Home    Secretary?"      "Mr.    Walpole." 
"  Who,  who  ? "     And  the  same  process  was  repeated  with  the 
names  of  Pakington  and  Herries,  and  of  the  new  Chancellor  of 
the  Exchequer,   Mr.  Benjamin  Disraeli.     And  so,   during  that 
brief  life  which  was  their  portion,  they  were  dubbed  the  "  Who, 
who  1 "  Ministry.     Disraeli,  it  seems  curious  to  learn,  in  the  light 
of  subsequent  events,  was  appointed  to  the  Exchequer  owing  to 
his  unpopularity  at  Court,  which  was  an  obstacle  to  his  nomina- 
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tion  as  a  Secretary  of  State,  involving  personal  attendance  on 
the  Sovereign.  "With  all  his  genius,  he  did  not  understand 
finance ;  and  his  first  Budget  was  severely  criticised.  His  reply 
was  clever,  but  marred  by  much  asperity  and  personality.  It 
was  about  two  o'clock,  on  a  December  morning,  when  he  sat 
down.  It  was  supposed  that  the  House  would  go  to  a  division 
and  that  the  Government  would  have  a  sufficient  majority.  But 
Gladstone  leapt  to  his  feet,  and  it  was  felt,  as  it  was  put  at  the 
time,  that  he  had  his  work  cut  out  for  him.  He  began  by  re- 
buking the  Minister  for  the  tone  he  had  adopted.  Disraeli  had 
said  of  Sir  Charles  Wood  that  "  petulance  is  not  sarcasm  and 
insolence  is  not  invective,"  and  had  referred  to  Sir  James  Graham 
as  one  "  whom  I  will  not  say  I  greatly  respect,  but  rather  whom 
I  greatly  regard."  Gladstone's  reply  is  remarkable  in  one  re- 
spect :  it  is,  as  far  as  I  know,  the  only  instance  in  all  the  volumes 
of  Hansard  in  which  that  cold  and  dispassionate  record  of  Paflia- 
mentary  debate  is  blurred  and  interrupted  by  a  reflection  of  the 
emotion  of  the  hour.  "Notwithstanding,"  runs  the  report,  "the 
efforts  of  some  gentlemen  in  a  remote  corner  of  the  House,  who 
avail  themselves  of  darkness  to  interrupt  me,  I  will  tell  them 
this,  that  they  must  bear  to  hear  their  Chancellor  of  the  Ex- 
chequer, who  is  so  free  in  his  comments  upon  the  conduct  of  others, 
brought  to  the  bar  of  the  opinion  of  this  Committee  and  tried  by 
those  laws  of  decency  and  propriety — {cheers  and  confusion,  which 
droimed  the  remainder  of  the  sentence).  Sir,  we  are  accustomed 
here  to  attach  to  the  words  of  the  Minister  of  the  Crown  a  great 
authority,  but  I  must  tell  the  right  hon.  gentleman  that  he  is 
not  entitled  to  charge  with  insolence  men  who — (reneived  cheers 
again  drowned  the  remainder  of  the  sentence) — he  is  not  entitled  to 
say  to  my  right  hon.  friend  the  member  for  Carlisle  that  he 
regards  him  but  does  not  respect  him."  He  proceeded  to  tear 
the  Budget  to  shreds.  Between  three  and  four  in  the  morning 
the  House  divided.  The  resolution  was  defeated  by  a  majority 
of  19.  The  defeat  of  the  Budget  was  the  end  of  the  "Who, 
who?"  Ministry.  Mr.  Gladstone  became  Chancellor  of  the 
Exchequer,  and  began  that  series  of  departmental  triumphs 
which  caused  him  to  be  regarded  not  only  as  a  tower  of  strength 
to  his  colleagues  but  as  the  inevitable  future  leader  of  the  House 
and  Prime  Minister  of  England. 
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There  is  just  one  financial  topic  on  which  I  should  like  to  add 
a  word.  It  is  rather  a  dry  subject,  but  I  refer  to  it  because  it 
has  always  seemed  to  me  that  Mr.  Gladstone's  action  and  attitude 
in  the  matter  has  been  the  subject  of  grave  misrepresentation. 
When,  doubting  whether  his  Government  still  retained  the  con- 
fidence of  the  country,  and  disdaining  to  hold  office  unless 
supported  by  the  consciousness  of  that  confidence,  he  dissolved 
Parliament  in  1874,  his  programme  included  the  abolition  of 
the  income  tax.  This  proposal  has  been  often  described  as  a 
discreditable  bribe  to  the  constituencies.  What  I  Mash  to  point 
out  is  that  Mr.  Gladstone  had  always  regarded  the  income  tax 
as  properly  a  Avar  or  emergency  tax,  and  one  which  ought  not  to 
be  maintained  as  a  permanent  burden  in  time  of  peace.  He  had 
made  more  than  one  attempt  to  limit  its  operation  to  a  prescribed 
period.  At  this  time  there  was  a  great  surplus,  and  the  neces- 
sary adjustments  presented  no  insuperable  difficulty  to  a  master 
of  finance.  There  was,  however,  another  reason  which  I  believe 
largely  influenced  his  mind.  When,  by  the  greatest  act  of 
political  profligacy  in  modern  times,  the  Tory  party,  after 
defeating  the  moderate  Eeform  Bill  of  1866,  pa'ssed  the  broad 
democratic  measure,  the  "leap  in  the  dark,"  of  1867,  the  question 
of  the  extension  of  household  suffrage  to  the  counties  could  not 
long  be  postponed.  The  democracy  was  about,  for  good  or  ill, 
to  grasp  the  reins.  The  middle  class,  the  income-tax  paying 
class,  was  destined  shortly  to  lose  its  ascendency  at  the  polls,  and, 
when  the  change  was  consummated,  the  leverage,  so  to  speak, 
requisite  for  the  removal  of  what  he  regarded  as  an  oppressive 
burden,  could  no  longer  be  obtained.  He  foresaw  the  great 
danger  of  modern  democracy — the  tendency  to  what  is  really  a 
divorce  of  taxation  from  representation.  As  he  said  on  another 
subject — and  the  idea  gives  the  key  to  much  of  his  political 
action — there  was  then  "  the  golden  moment,"  but,  to  quote 
another  historic  phrase,  "  the  sands  were  running  in  the  glass." 
Disraeli  announced  that,  if  he  came  in,  of  course  he  woidd 
abolish  the  income  tax  himself.  He  did  come  in,  but  the  tax 
remained ;  its  amount  has  since  been  quadrupled,  and  thinking 
men  now  see  one  of  the  gravest  dangers  of  the  future  in  the  fact 
that,  while  "  the  masses  "  call  the  tune,  it  is  becoming  more  and 
more  the   habit  to  leave  the  settlement  with  the  piper  to  be 
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effected  by  a  small  and  politically  insignificant  fraction  of  the 
community. 

I  said  at  the  outset  that  I  could  not  attempt,  in  dealing  with 
my  subject,  to  observe  anything  like  artistic  proportion,  or  do 
more  than  select  for  treatment  a  few  points  of  view.  So  far  I 
have  said  but  little  of  Mr.  Gladstone  as  an  orator,  a  legislator, 
and  a  statesman.  AVith  regard  to  his  oratory,  many  attempts 
have  been  made  to  describe  its  distinctive  qualities.  But  after 
all,  with  the  great  orator,  as  with  the  great  actor,  all  descriptions 
must  be  more  or  less  unsatisfying.  To  those  who  have  not  heard 
the  living  word,  and  find  but  a  faint  reflection  of  its  fire  in  the 
printed  page,  one  can  only  say,  "You  have  not  been  under  the 
wand  of  the  enchanter."  There  was  indeed  something  singularly 
permanent  in  the  impression  made  by  that  voice  and  face  and 
figure.  To  one  who  had  alluded  in  1885  to  words  spoken  by 
him,  at  the  opening  of  a  church,  in  1853,  "your  reminding  me," 
he  wrote,  "  that  spoken  words  may  fulfil  a  purpose  higher  than 
we  mostly  dream  of  is  an  encouragement  to  me  for  the  small 
remaining  future  and  a  reward  for  the  long  past."  I  may,  how- 
ever, point  out  that  his  speeches  could  stand  the  most  practical 
of  all  tests — they  could  change  votes.  It  must  surely  have  been 
more  than  a  coincidence  that  when  he  went  to  Midlothian,  at 
the  election  of  1880,  by  the  East  Coast  express,  it  was  remarked 
that  the  train  stopped  at  five  places  on  the  way  to  Edinburgh — 
at  Peterborough,  at  Grantham,  at  York,  at  Newcastle  and  at 
Berwick ;  at  each  of  them  he  said  a  few  words  to  his  supporters, 
and  at  each  a  seat  was  won.  In  the  House,  as  I  have  said,  he  by 
a  speech  at  the  fag  end  of  a  long  debate,  in  the  small  hours  of  the 
morning,  turned  the  scale  and  sealed  the  fate  of  the  first  Ministry 
of  Lord  Derby.  A  few  years  afterwards,  Lord  Palmerston  was 
defeated,  on  the  high-handed  behaviour  of  the  English  in  China 
in  the  matter  of  the  lorcha  Arrow ;  the  majority  was  sixteen  ; 
and  it  was  afterwards  asserted  that  what  Gre\alle  def^cribes  as 
"  the  magnificent  speech  of  Gladstone  "  had  turned  eight  votes. 
Twice,  therefore,  did  a  s^ieech  of  his  bring  down  a  Government ; 
on  the  other  hand,  never  was  he  more  effective  than  in  defending 
his  own  measures  under  the  impending  shadow  of  a  similar 
catastrophe.  Some  people  still  declare  that  absolutely  the  finest 
speech  he  ever  delivered  in  the  House  was  on  the  Irish  University 
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Bill  of  1873,  which  was  thrown  out  by  a  majority  of  three.  The 
story  is  told  that  Lord  Elcho,  walking  down  to  the  House  that 
afternoon,  told  a  friend  that  he  intended  to  vote  against  the 
Government.  After  all  was  over,  as  they  were  going  home,  his 
friend  said  to  him,  "I  wonder,  Elcho,  that  you  could  listen  to 
that  speech,  and  vote  against  the  man  who  made  it."  "  I  listened 
to  that  speech,"  was  the  reply,  "  and  voted  for  the  man  who  made 
it."  Other  similar  instances  are  the  speech  on  the  second  read- 
ing of  the  Eeform  Bill  of  1866,  with  that  noble  peroration,  so 
often  quoted,  and  the  wonderful  effort  on  the  Affirmation  Bill, 
when,  having  to  support  the  principle  of  liberty  of  conscience  as 
embodied  in  the  somewhat  uncongenial  personality  of  Mr. 
Bradlaugh,  he  thrilled  the  House  by  that  grand  quotation,  on 
the  nature  of  the  gods,  from  the  great  epicurean  poet,  and  asked 
whether,  after  admitting  Nonconformists  and  admitting  Roman 
Catholics  and  admitting  Jews,  they  were  going  to  "disparage 
Christianity  "  by  making  a  final  stand  on  the  "  narrow  ledge  of 
Theism."  The  art  of  apt  quotation,  within  judicious  limits  so 
great  an  ornament  of  debate,  may  now  be  said  to  be  almost 
extinct.  There  is  not  much  left  of  the  "  grand  style  "  in  a 
House  of  Commons  which  recognises  its  most  effective  debater  in 
Mr.  Chamberlain.  The  traditions  of  Pitt  and  Fox  and  Peel  have 
found  other  exponents  in  modern  times — one  might  mention 
specially  the  names  of  Robert  Lowe  and  Osborne  Morgan  and 
Sir  William  Harcourt — but  none  have  used  the  instrument  with 
such  skill  as  Gladstone.  On  one  occasion,  when  he  was  attack- 
ing the  Government  for  some  reactionary  proceedings  in  con- 
nection with  the  Endowed  Schools  Commission,  on  which,  as  a 
sop  to  the  Church  party,  they  had  replaced  the  former  members, 
one  of  whom  was  his  brother-in-law,  the  late  Lord  Lyttelton,  by 
others  of  a  more  clerical  type,  those  who  heard  it  said  that  his 
quotation  was  delivered  with  such  effective  expression  and 
gesture  that  even  those  unfamiliar  with  the  language  could  not 
fail  to  follow  the  meaning.  He  compared  the  conduct  of  the 
Tories  with  that  of  the  Greeks  at  Aulis — 

Sanguine  placastis  ventos  et  virgine  caesa,  ' 

sanguine  quaerendi  reditus,  animaque  litandi 
Argolica. 

Another  quotation  of  curious  felicity  was  when  he  deplored  the 
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fact  that  the  disestablishment  of  the  Irish  Church  must  to  some 
extent  affect  the  position  of  men  hke  Archbishop  Trench — 

Nee  te  tuca  plurima,  Pantheu, 
labentem  pietas  nee  Apollinis  infula  texit. 

Once  more,  you  may  remember,  after  the  death  of  Lord  Beacons- 
field,  when,  not  without  some  difficulty  and  delay,  he  delivered 
that  stately  doge  on  his  great  rival,  hoAv  he  suggested  that  those 
who  agreed  with  his  policy  might,  on  his  return  from  Berlin,  have 
appropriately  exclaimed — 

Aspice  ut  insignis  spoliis  Marcellus  opimis 
ingreditur,  vietorque  viros  supereminet  omnes  ! 

The  same  difficulty  pursues  me  throughout — that  of  selecting 
topics,  from  the  mass  of  available  material,  for  the  illustration  of 
my  theme.  Just  remember  this  one  fact,  that  Mr.  Gladstone, 
during  his  career  in  Parliament,  was  the  subject  of  some  five 
hundred  cartoons  in  Punch,  often  very  clever  and  amusing,  but 
subject,  I  think,  to  this  observation,  that  Tenniel  at  all  events 
could  never  really  caricature  him  ;  about  his  figure,  as  conceived 
by  that  great  artist,  there  was  always  something  knightly,  which 
seemed  to  demand  chivalrous  treatment.  I  propose,  however, 
with  your  permission,  to  select  four  speeches,  and  four  only,  for 
a  special  word  of  comment,  and  I  take  them  as  peculiarly  illus- 
trative of  Mr.  Gladstone's  character  as  a  statesman,  of  his  way 
of  looking  at  public  affairs,  and  what  I  may  call  his  moral  stand- 
point. The  first  was  delivered  before  I  was  born ;  the  three 
others  I  myself  heard.  I  begin  with  the  famous  case  of  Don 
Pacifico,  a  Maltese  Jew  and  therefore  a  British  subject,  who  had 
made  a  grossly  exaggerated  claim  for  compensation,  from  the 
Greek  Government,  for  damages  sustained  in  a  riot  at  Athens. 
Don  Pacifico  appealed  to  the  Foreign  Office  for  redress.  Palmer- 
ston  was  Foreign  Secretary.  He  demanded  payment  in  full  of 
this  and  other  claims ;  and,  when  Greece  demurred,  he  promptly 
sent  a  fleet  to  the  Pirseus  and  seized  all  the  Greek  vessels  in  the 
harbour.  Greece  remonstrated  against  these  high-handed  pro- 
ceedings, and  her  remonstrances  were  warmly  supported  by  both 
France  and  Russia.  Palmerston's  conduct  was  impugned  in 
Parliament   and    censured   in    the  House    of    Lords.      In    the 
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Commons  there  was  a  memorable  debate.  Peel  spoke  for  the 
last  time.  He  met  with  his  fatal  accident  the  day  after  the 
division.  Cockburn,  then  Attorney-General,  afterwards  Lord 
Chief  Justice,  won  his  Parliamentary  spurs.  Palmerston  spoke 
for  five  hours,  and  made  the  celebrated  comparison  involved  in 
the  phrase  civis  Eomanus  sum.  It  was  to  this  speech  that 
Gladstone  replied.  He  showed  the  difference  between  the  position 
of  Imperial  Rome  and  that  of  a  modern  State,  however  powerful. 
The  stress  which  he  laid  on  this  point  reminds  one  of  the  sentence 
penned,  many  years  afterwards,  by  that  great  jurist.  Sir  Henry 
Maine,  when  discussing  the  pretensions  of  the  Holy  Roman 
Empire,  as  contrasted  with  the  modern  doctrine  of  international 
law,  based  on  the  equality  of  States :  ''If  the  universal 
suzerainty  of  an  Imperial  head  had  been  admitted  even  in  bare 
theory,  the  labours  of  Grotius  would  have  been  idle."  Let  me 
quote  a  fragment  of  the  embodiment  and  development  of  a 
similar  doctrine  contained  in  Mr.  Gladstone's  speech  on  the  case 
of  Don  Pacifico  : — 

Aud  now  I  will  gi-apple  with  the  noble  lord  on  the  ground  which  he 
selected  for  himself,  in  the  most  triumphant  portion  of  his  speech,  by  his  re- 
ference to  those  emphatic  words,  civis  Eomamis  siim.  He  vaunted,  amidst 
the  cheers  of  his  supporters,  that  under  his  Administration  an  Englishman 
should  be,  throughout  the  world,  what  the  citizen  of  Rome  had  been.  What 
then,  sir,  was  a  Roman  citizen  ?  He  was  the  member  of  a  privileged 
caste  ;  he  belonged  to  a  conquering  race,  to  a  nation  that  held  all  others 
bound  down  by  the  strong  arm  of  power.  For  him  there  was  to  be  an 
exceptional  system  of  law  ;  for  him  principles  were  to  be  asserted,  and  by 
him  rights  were  to  be  enjoyed,  that  were  denied  to  the  rest  of  the  world.  Is 
such,  then,  the  view  of  the  noble  lord  as  to  the  relation  which  is  to  subsist 
between  England  and  other  countries  ?  Does  he  make  the  claim  for  us  that 
we  are  to  be  uplifted  on  a  platform  high  above  the  standing  ground  of  all 
other  nations  ?  It  is,  indeed,  too  clear  that  too  much  of  this  notion  is  lurking 
in  his  mind  ;  that  he  adopts  that  vain  conception  that  we,  forsooth,  have  a 
mission  to  be  the  censors  of  vice  and  folly,  of  abuse  and  imperfection,  among 
the  other  countries  of  the  world  ;  that  we  are  to  be  the  universal  school- 
masters ;  and  that  all  those  who  hesitate  to  recognise  our  office  can  be 
governed  only  by  prejudice  or  personal  animosity.  .  .  .  Sir,  I  say  the  policy 
of  the  noble  lord  tends  to  encourage  and  confirm  in  us  that  which  is  our 
besetting  fault  and  weakness,  both  as  a  nation  and  as  individuals.  Let  an 
Englishman  travel  where  he  will  as  a  private  person,  he  is  foimd  in  general 
to  be  upright,  high-minded,  brave,  liberal  and  true  ;  but,  with  all  this, 
foreigners  are  too  often  sensible  of  something  that  galls  them  in  his  presence, 
and  I  apprehend  it  is  because  he  has  too  great  a  tendency  to  self-esteem— too 
little  disposition  to  regard  the  feelings,  the  habits  and  the  ideas  of  others. 
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.  .  .  No,  sir,  let  it  not  be  so  ;  let  us  recognise,  and  recognise  with  frankness, 
the  equality  of  the  weak  with  the  strong  ;  the  principles  of  brotherhood 
among  nations,  and  of  their  sacred  independence.  When  we  are  asking  for 
the  maintenance  of  the  rights  which  belong  to  our  fellow-subjects  resident  in 
Greece,  let  us  do  as  we  would  be  done  by,  and  let  us  pay  all  respect  to  a 
feeble  State,  and  to  the  infancy  of  free  institutions,  which  we  should  desire 
and  should  exact  from  others  towards  their  maturity  and  their  strength. 
Let  us  refrain  from  all  gi-atuitous  and  arbitrary  meddling  in  the  internal 
concerns  of  other  States,  even  as  we  should  resent  the  same  interference  if  it 
were  practised  towards  ourselves.  If  the  noble  lord  has  indeed  acted  on  these 
principles,  let  the  Government  have  your  verdict  in  its  favour  ;  but  if  he  has 
departed  from  them,  as  I  contend,  and  as  I  humbly  think  has  been  too  amply 
proved,  then  the  House  of  Commons  must  not  shrink  from  the  performance  of 
its  duty  under  whatever  expectations  of  momentary  obloquy  or  reproach, 
because  we  shall  have  done  what  is  right ;  we  shall  enjoy  the  peace  of  our 
own  conscience,  and  receive,  whether  a  little  sooner  or  a  little  later,  the 
approval  of  the  public  voice  for  having  entered  our  solemn  protest  against 
a  system  of  policy  which  we  believe,  nay,  which  we  know,  whatever  may  be 
its  first  aspect,  must  of  necessity  in  its  final  results  be  unfavourable  even  to 
the  security  of  British  subjects  resident  abroad,  which  it  professes  so  much  to 
study,  unfavourable  to  the  dignity  of  the  country,  which  the  motion  of  the 
hon.  member  asserts  it  preserves,  and  equally  unfavourable  to  that  other 
great  and  serious  object,  which  also  it  suggests  to  our  recollection,  the  main- 
tenance of  peace  with  the  nations  of  the  world. 

I  pass  over  a  period  of  nearly  thirty  years,  and  I  come  to 
another  speech,  delivered  in  the  House  in  1878.  It  was  just 
after  Lord  Beaconsfield  and  Lord  Salisbury  had  returned  in 
triumph  from  Berlin,  bringing  with  them  "  peace  with  honour." 
The  Treaty  of  Berlin  was  under  discussion  and  what  was  in 
substance  a  vote  of  censure  had  been  moved  by  the  present  Duke 
of  Devonshire.  Mr.  Gladstone  spoke  at  great  length.  He 
subjected  the  work  of  the  Congress  to  a  minute  and  exhaustive 
analysis,  and  criticised  with  much  severity  the  attitude  of  the 
British  plenipotentiaries,  who,  as  he  contended,  had  spoken  '  with 
the  voice  of  Metternich  and  not  with  the  voice  of  Canning."  He 
pointed  out  that  while,  in  the  case  of  the  Danubian  provinces, 
which  relied  mainly  on  Russian  support,  substantial  concessions 
had  been  extorted  from  the  Porte,  the  Hellenic  provinces,  which 
had  looked  to  England  for  aid,  had  obtained  practically  nothing. 
Towards  the  end  of  his  speech,  there  was  a  fine  passage  which  it 
might  have  been  well  for  his  reputation  if  that  distinguished 
"  Minister  of  the  Crown,"  the  new  Viceroy  of  India,  had  borne 
in  mind  three  years  ago.  "I  think  it,"  he  said,  "to  be  one  of 
the  most  threadbare  of  all  the  weapons  of  party  warfare  when  we 
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hear,  as  we  sometimes  hear,  on  the  accession  of  a  new  government, 
that  before  its  accession  the  Government  of  England  had  been 
despised  all  over  the  world,  and  that  now,  on  the  contrary,  she  has 
risen  in  the  general  estimation  and  holds  her  proper  place  in  the 
councils  of  nations.  This  England  of  ours  is  not  so  poor  and 
so  weak  a  thing  as  to  depend  upon  the  reputation  of  this  Ministry 
or  of  that ;  and  the  world  knows  pretty  well  of  what  stuff  she  is 
made.  I  am  not  quite  sure,  however,  that  the  world  has  the 
same  clear  and  strong  conviction  with  respect  to  the  standard  of 
our  moral  action  as  it  has  with  respect  to  the  standard  of  our 
material  strength.  jSTow,  I  am  desirous  that  the  standard  of  our 
material  strength  shall  be  highly  and  justly  estimated  by  the 
other  nations  of  Christendom ;  but  I  believe  it  to  be  of  still  more 
vital  consequence  that  we  should  stand  high  in  their  estimation 
as  the  lovers  of  truth,  of  honour,  and  of  openness  in  all  our  pro- 
ceedings, as  those  who  know  how  to  cast  aside  the  motives  of  a 
narrow  selfishness,  and  give  scope  to  considerations  of  broad  and 
lofty  principle.  I  value  our  insular  position,  but  I  dread  the  day 
when  we  shall  be  reduced  to  a  moral  insularity."  He  concluded 
with  an  impressive  warning  "  that  the  result  of  those  operations 
of  the  Government,  so  unsound  in  their  foundation,  so  "svild  in  their 
aims,  is  likely  to  be  an  increase  of  responsibility,  with  no  addi- 
tion, but  rather  with  a  diminution  of  strength ;  a  loss  of  respect 
abroad ;  a  shock  to  constitutional  instincts  and  practices  at  home ; 
and  an  augmentation  of  the  burdens  which  have  been  laid  upon 
the  back  of  a  too  confiding  people."  He  had  spoken  right 
through  the  dinner-hour,  but  not  a  member  had  left  his  place, 
and  when  he  sat  down  there  rose  from  the  benches  behind  him 
round  after  round  of  cheers,  in  which  it  seemed  as  if  "  even  the 
ranks  of  Tuscany"  could  scarce  forbear  to  join.  I  remember 
afterwards  mentioning  that  I  had  had  the  privilege  of  hearing 
that  speech.  "  I  am  afraid,"  he  said,  "  I  must  have  severely  taxed 
the  patience  of  my  audience."  "  ^Yell,  sir,"  I  answered,  "I  can 
only  say  that  I  looked  at  my  watch  when  you  rose — it  was  just 
half -past  five — and  again  when  you  sat  down;  it  was  a  few 
minutes  past  eight ;  and  it  seemed  almost  incredible  that  so 
long  an  interval  had  elapsed." 

I  proceed  to  another  speech,  animated  by  the  same  moral  tone 
and  sounding  a  note  of  similar  warning.     It  was  delivered  a  few 
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months  afterwards,  in  the  presence  of  some  5000  people,  in  the 
Woolwich  Skating  Eink.  The  main  subject  was  the  war  which 
was  then  being  waged  with  the  Ameer  of  Afghanistan.  That 
war  had  been  provoked  by  the  Government  of  Lord  Beaconsfield, 
in  their  search  for  "  a  scientific  frontier  " — that  will-o'-the-wisp  of 
Indian  policy — and  they  had  found  a  congenial  instrument  in 
their  Viceroy,  Lord  Lytton,  who  candidly  explained  that  he  had 
discovered  a  "  pretext "  for  the  invasion  of  Afghanistan.  I  went 
to  that  meeting  with  some  members  of  the  local  committee.  It 
was  a  dark  winter  evening.  The  main  entrance  to  the  building, 
Avhich  was  enclosed  by  an  iron  fence,  was  unapproachable ;  but 
my  companions  knew  the  locality,  and  we  managed  to  climb  the 
wall,  by  the  aid  of  a  friendly  tree  in  a  distant  corner,  and  so 
arrived  at  a  side  door,  which  admitted  us  to  the  platform.  I 
recollect  a  friend  of  mine,  noAv  occupying  a  high  official  position 
in  London,  saying  to  me  the  next  morning,  "  I  thought  it  was 
hopeless  to  go  down ;  but,  now  I  have  read  the  report,  I  wish  I 
had  gone  and  fought  my  way  in."  Mr.  Gladstone  spoke  for 
nearly  two  hours,  with  extraordinary  force  and  eloquence,  and 
with  some  passages  of  great  humour — especially  when  he  analysed 
the  famous  "  paragraph  9  "  in  the  despatch  to  the  Viceroy  of 
Lord  Cranbrook,  then  Secretary  of  State — and  every  point 
seemed  to  be  seized  even  by  the  most  remote  in  that  vast  audience 
which  hung  spell-bound  on  his  lips.  I  cannot  refrain  from 
quoting  to  you  the  magnificent  peroration,  the  delivery  of  which 
I  for  one  shall  never  forget,  in  which  he  said,  in  reference  to  the 
responsibility  for  that  war  : — 

Within  uo  long  period  the  people  of  England  will  have  to  say  whether 
they  will  take  upon  themselves  their  share  of  that  responsibility.  And 
remember  that,  if  they  do,  their  share  will  be  the  largest  of  all.  They  are 
the  tribunal  of  final  appeal.  Upon  them,  upon  every  constituency,  ujTOn 
every  man  in  every  constituency  who  gives  his  sanction  to  an  unjust  war,  the 
guilt  and  the  shame  will  lie.  No  ;  there  is  something  a  gi-eat  deal  liigher 
than  all  those  external  manifestations  by  which  we  are  apt  to  be  swayed  and 
carried  away  ;  something  that  is  highei',  something  that  is  more  inward, 
something  that  is  more  enduring.  External  success  cannot  always  silence 
the  monitor  that  lies  within.  You  all  know  the  noble  tragedy  of  our  great 
Shakespeare,  in  which  Lady  Macbeth,  after  having  achieved  the  utmost 
external  success,  after  having  waded  through  blood  to  a  crown,  and  that 
crown  at  the  moment  seemingly  undisputed,  yet  is  so  troubled  by  the  silent 
action  of  conscience  residing  within  the  breast  that  reason  itself  is  shaken  in 
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its  seat,  and  she  appears  at  night  wandering  through  the  chambers  of  her 
castle.  AVhat  does  she  say  ?  There  she  had  nothing  to  ■warn  her  from  with- 
out, nothing  to  alarm  her.  Her  success  had  been  complete.  She  had  reached 
the  top  of  what  some  think  to  be  human  felicity,  and  all  admit  to  be  human 
authority.  What  does  she  say  in  that  condition  ?  "  Here's  the  smell  of  the 
blood  still  ;  all  the  perfumes  of  Araby  will  not  sweeten  this  little  hand." 
And  the  physician  appointed  to  wait  on  her,  in  the  few  simple  pregnant 
words  of  the  poet  says,  "  This  disease  is  beyond  my  practice."  Yes,  gentle- 
men, the  disease  of  an  evil  conscience  is  beyond  the  practice  of  all  the 
physicians  of  all  the  countries  in  the  world.  The  penalty  may  linger  ;  but, 
if  it  lingers,  it  only  lingers  to  drive  you  on  further  into  guilt,  and  to  make 
retribution  when  it  comes  more  severe  and  more  disastrous.  It  is  written  in 
the  eternal  laws  of  the  universe  of  God  that  sin  shall  be  followed  by  suffering. 
An  unjust  war  is  a  tremendous  sin.  The  question  which  you  have  to  consider 
is  whether  this  war  is  just  or  unjust.  So  far  as  I  am  able  to  collect  the 
evidence,  it  is  unjust.  It  fills  me  with  the  greatest  alarm  lest  it  should  be 
proved  to  be  grossly  and  totally  unjust.  If  so,  we  should  come  under  the 
stroke  of  that  everlasting  law  that  suffering  shall  foDow  sin  ;  and  the 
day  will  arrive — come  it  soon  or  come  it  late — when  the  people  of  England 
will  discover  that  national  injustice  is  the  surest  road  to  national  downfall. 

"  Righteousness  exalteth  a  nation,  but  sin  is  a  reproach  to  any 
people."  Such,  we  feel,  is  the  key-note  of  those  speeches  and 
of  the  passages  which  I  have  cited.  There  is  a  less  lofty  note, 
but  one  of  opportune  wisdom,  in  the  caution  given  us,  not  long 
since,  by  Mr.  Morley  :  "  See  that  your  Empire  doesn't  get  out  of 
hand."  It  is  indeed  a  curious  circumstance  that,  in  the  year 
before  he  delivered  the  speeches  I  have  just  referred  to,  we  find 
Mr.  Gladstone  predicting  that  extension  of  the  Empire  in  Africa 
of  which  we  have  lately  heard  so  much.  "  Our  first  site  in 
Egypt,"  he  wrote  in  an  article  in  the  Nineteenth  Century,  "  will  be 
the  almost  certain  egg  of  a  North  African  Empire,  that  will  grow 
and  grow  until  another  Victoria  and  another  Albert — titles  of 
the  lake  sources  of  the  White  Nile — come  within  our  borders, 
and  till  we  finally  join  hands  across  the  Equator  with  Natal  and 
Cape  Town,  to  say  nothing  of  the  Transvaal  or  Orange  River  on 
the  south,  or  of  Abyssinia  or  Zanzibar  to  be  swallowed  by  way 
of  viaticum  on  our  journey."  The  prediction  was  a  remarkable 
one ;  I  know  not  whether  it  need  be  added  that,  although  he  was 
himself  forced  by  circumstances  into  the  occupation  of  Egypt, 
while  he  foresaw  the  march  of  events,  he  contemplated  it 
rather  with  anxiety  than  with  satisfaction.  The  theme  of  the 
"  Expansion  of  England  "  is  no  doubt  a  fine  and  inspiring  theme. 
When   Seeley's  book   with   that  title   was   published,    we   find 
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Gladstone  writing  on  the  subject  to  the  present  Lord  Tennyson, 
referring  to  a  prediction  of  the  stupendous  increase  in  the 
twentieth  century  of  the  English-speaking  race,  and  suggesting 
that  "  English  folk  should  consider  Avell  their  position,  present 
and  prospective,  in  the  world.  It  is  fearful  in  moral  responsi- 
bility, but  magnificent  in  strength,  in  security,  in  magnitude,  and 
in  moral  capabilities."  On  the  one  word  "  moral  "  the  whole 
stress  is  laid.  As  long  as  your  expansion  is  based  on  such  con- 
siderations, and  is  conditioned  by  due  regard  to  the  just  rights 
of  others,  and  does  not  involve  the  assumption  of  world-wide 
responsibilities  beyond  your  strength  —  then  well  and  good. 
Within  these  limits,  by  all  means  go  on  "pegging  out  your 
claims  " ;  but  at  a  season  when  the  greatest  term  of  disparage- 
ment is  to  be  described  as  "  a  little  Englander  " — unless  indeed  it 
is  rather  worse  to  be  called  a  "  Mugwump  " — at  a  time  when  you 
are  told,  on  high  authority,  that  "  territory  is  everything,"  a 
word  of  caution  may  not  be  amiss,  a  word  of  warning  lest  you 
incur  the  reproach  that,  although  you  may  have  multiplied  the 
nation,  you  have  not  increased  the  joy. 

The  last  of  the  four  speeches  which  I  have  selected  for  special 
reference  was  of  much  later  date.  Wednesday  in  the  House  is, 
as  you  know,  a  "private  members"  day.  It  is  the  one  day  on 
which  the  private  member  has  a  chance,  if  favoured  by  the  ballot, 
of  carrying  a  public  bill.  So  far  as  I  am  aware,  the  occasion  in 
question  was  the  only  one  on  which  Mr.  Gladstone  ever  availed 
himself  of  that  opportunity.  I  find  in  my  diary,  under  date 
February  4,  1891,  the  following  entry  : — 

Went  to  the  House — having  obtained  a  seat  "under  the  clock"  through 
the  Under  Colonial  Secretary — to  hear  Gladstone  move  the  second  reading  of 
his  Bill  for  removing  Catholic  disabilities  supposed  to  attach  to  the  offices  of 
Lord  Chancellor  of  England  and  Viceroy  of  Ireland.  Mr.  G.  made  a  splendid 
speech — full  of  humour,  energy  and  eloquence,  lasting  about  seventy  minutes  ; 
followed  by  Smith — very  feeble — who  opposed  second  reading  on  behalf  of 
the  Government.  Among  the  other  speakers  were  Asquith,  Colonel  Saunderson, 
Sir  H.  James,  the  Attorney-General  (Webster),  and  Campbell-Bannerman. 
Bill  rejected  by  256  to  224. 

The  entry  is  bare  enough,  but  I  shall  never  forget  the  scene. 
I  had  feared  there  might  be  some  painful  impression  of  diminished 
power — I  had  not  heard  him  for  some  years,  and  he  was  then 
in  his  eighty-second  year — but  voice,  gesture,  felicity  of  phrase 
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and  force  of  argument,  all  were  still  as  admirable  as  ever.  It 
was  considered  by  some  in  a  position  to  judge  to  have  been 
perhaps  the  most  brilliant  of  all  his  speeches  delivered  in  that 
Parliament.  There  was  some  curiosity  as  to  how  he  would 
reconcile  his  position  with  that  which  he  had  taken  up,  as 
to  civil  allegiance,  in  the  celebrated  pamphlets  on  Vaticanism. 
Could  the  author  of  those  pamphlets,  it  was  asked,  consistently 
contend  that  there  was  no  case  for  these  disabilities'?  "Yes, 
sir,"  he  turned  round  and  said,  "I  can,  and  will,  and  do  " ;  and 
he  proceeded  to  do  it.  The  reply  of  the  leader  of  the  House, 
that  very  worthy  man  and  singularly  poor  speaker,  Mr.  W.  H. 
Smith,  imjmr  congressus  A  chilli,  was  really  a  melancholy  exhibition. 
It  amounted  practically  to  this,  that  there  were  certain  prejudices 
which,  if  we  did  not  share,  we  should  at  all  events  respect.  Sir 
Henry  James  permitted  himself  the  unwonted  luxury  of  support- 
ing his  former  chief ;  and  the  weakness  of  the  case  against  the 
Bill  may  be  inferred  from  the  fact  that  its  most  effective  opponent 
was  Colonel  Saunderson,  who,  however,  did  himself  credit  by 
saying  that  "  he  believed  the  whole  House,  whether  they  agreed 
with  the  right  hon.  gentleman  or  not,  had  listened  with  delight 
to  the  wonderful  speech  which  he  had  delivered,  so  full  was  it  of 
eloquence,  fire  and  wit."  For  my  part,  I  like  to  think  that  the 
last  time  I  heard  the  old  man  eloquent  was  as  the  champion  of 
civil  and  religious  freedom,  of  liberty,  of  tolerance,  and  of  emanci- 
pation. After  explaining  in  detail  the  case  with  regard  to  "  the 
little  miserable  shred  and  tatter  of  proscription  which  I  now 
invite  the  House  to  sweep  away,"  he  concluded  with  a  peroration 
in  which  he  made  a  striking  allusion  to  the  recent  death  of  Mr. 
Bradlaugh.  I  cannot  refrain  from  quoting  the  last  words  which 
I  ever  heard  from  his  lips  : — ■ 

"There  is  nothing,"  he  said,  "more  fatal  to  the  interests  of  religion  itself 
than  the  setting  up  of  fictitious,  unreal,  sham  standards  of  belief.  If  we 
are  to  have  such  standards  at  all,  let  them  be  of  intelligible  character.  A 
distinguished  man,  and  admirable  member  of  this  House,  was  laid  yesterday 
in  his  mother  earth.  He  was  the  subject  of  a  long  controversy  in  this  House 
— a  controversy  the  beginning  of  which  we  recollect  and  the  ending  of  which 
we  recollect.  We  remember  with  what  zeal  it  was  prosecuted  ;  we  remember 
how  summarily  it  was  dropped  ;  we  remember  also  what  reparation  has  been 
done  within  the  last  few  days  to  the  distinguished  man  who  was  the  immediate 
object  of  that  controversy.  But  does  anybody  who  hears  me  believe  that 
that  controversy,   so  prosecuted  and  so  abandoned,    was   beneficial   to    the 
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Christian  religion  ?  The  people  of  this  country  saw  through  the  imposture 
which  blinded  many  members  of  this  House  ;  and  it  is  in  the  name  even  of 
that  religion  which  the  vast  bulk  of  us  believe  to  be  holy,  believe  to  be  the 
greatest  and  only  true  treasure  of  mankind — it  is  in  that  name,  if  I  must  fall 
back  on  such  a  resource,  although  it  is  mainly  and  broadly  on  the  grounds 
which  we  are  here  to  discuss — namely,  the  grounds  of  constitutional  law  and 
political  wisdom— that  I  ask  you  to  give  your  assent  to  the  second  reading  of 
this  Bill." 

I  have  since  then  been  in  the  present  House  of  Commons  on 
two  occasions.  They  were  both  of  considerable  interest — it  was 
at  the  opening  of  the  Session  of  1896 — and  I  was  in  communica- 
tion with  interesting  people.  But  the  House  which  was  elected 
in  1895  differed  from  all  previous  Parliaments  in  living  memory 
in  that  it  lacked  the  presence,  in  Lord  Salisbury's  phrase,  of 
"  the  most  brilliant  intellect  that  has  been  applied  to  the  service 
of  the  State  since  Parliamentary  Government  began."  There 
are  indeed  grave  reasons  to  doubt  whether  the  system  of 
Parliamentary  Government,  which  the  Prince  Consort  long  since 
described  as  "on  its  trial,"  has  not  already  passed,  both  in 
England  and  elsewhere,  the  period  of  its  highest  efficiency  and 
greatest  success,  and  whether  there  are  not  causes  at  work 
which  will  tend  to  diminish  the  attractions  to  thoughtful  men 
of  a  Parliamentary  career  and  the  reputation  of  Parliament 
as  an  instrument  of  Government.  It  well  may  be  that  the 
historian  of  the  future  will  point  to  the  sixty  years  which  followed 
the  first  Reform  Bill — the  sixty  years  of  Gladstone — as  the 
golden  age  of  the  House  of  Commons.  Such  speculations, 
however,  it  were  idle  to  pursue.  Among  all  my  own  recollections 
of  that  House,  none  assuredly  is  more  vivid,  none  will  more  per- 
manently remain,  than  that  of  that  Wednesday  afternoon,  some 
seven  years  ago,  when  for  the  last  time  I  saw  Mr.  Gladstone's 
face  and  heard  his  voice. 

Of  his  work  in  practical  legislation,  apart  from  financial 
reform,  it  might  almost  be  said,  as  of  the  theoretical  labours  of 
Bentham  in  the  same  province,  that  it  may  be  compared  to  some 
great  shell  which  lies  buried  among  the  ruins  of  the  abuses  it 
has  destroyed.  Think  for  a  moment  of  the  state  of  affairs,  of 
the  condition  of  the  country  thirty  years  ago,  before  he  first 
became  Prime  Minister  of  England.  Let  us  suppose  you  were 
a  working  man,  perhaps  a  Nonconformist,  and  wanted  to  send 
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your  child  to  school.  There  was  no  national  system  of  education  ; 
probably  the  only  school  available  was  a  church  school,  perhaps 
a  long  distance  off,  where  you  had  to  pay  a  substantial  fee,  in  re- 
turn for  which  your  child  was  well  grounded  in  the  Church  Cate- 
chism and  indifferently  grounded  in  "  the  three  E's."  But  perhaps 
he  was  a  clever  boy  and  got  on  in  life.  He  sought  admission  to 
some  college  at  the  University,  but,  till  the  Tests  Act  was  passed  in 
1871,  the  rewards  of  academical  success  were  confined  to  members 
of  the  Church  of  England.  If  a  poor  man  sought  a  career  in  the 
Army,  however  good  an  officer,  his  path  was  blocked ;  he  had  no 
chance  of  promotion ;  for  every  step  in  the  service  of  the  Queen 
was  bought  and  sold.  Should  he  have  the  misfortune  to  be  en- 
gaged in  litigation,  the  law's  delay  Avas  still  almost  as  proverbial 
as  when  Shakespeare  wrote  Hamlet,  and  getting  into  Chancery 
was  nearly  as  painful  a  process  as  when  Dickens  wrote  Bleah 
House.  It  was  Mr.  Gladstone's  Government  which  passed  the 
Judicature  Acts  and  made  the  administration  of  justice  so  much 
cheaper,  simpler,  and  more  expeditious.  You  might  indeed 
aspire  to  serve  your  country  in  Parliament;  but,  before  the 
passing  of  the  Corrupt  Practices  Act,  it  was  about  as  easy  for  a 
camel  to  pass  through  the  eye  of  a  needle  as  for  a  poor  man 
to  enter  the  House  of  Commons.  Still,  of  course,  you  had  your 
privileges  as  an  elector.  But  till  Mr.  Gladstone  passed  his 
Franchise  Bill,  "  two  million  capable  citizens "  stood  outside 
the  pale  of  the  constitution  ;  and,  before  he  passed  the  Ballot 
Act,  you  might  indeed  record  your  vote,  but,  unless  you  voted  on 
the  same  side  as  your  employer,  you  obeyed  the  dictates  of  your 
conscience  at  the  risk  of  losing  your  daily  bread. 

It  was  on  an  autumn  afternoon,  just  before  his  first  Premier- 
ship in  1868.  The  general  election  had  taken  place  on  the 
question  of  the  Irish  Church,  and  Mr.  Disraeli's  Ministry  had  been 
defeated  at  the  polls.  Mr.  Gladstone  was  felling  a  tree  in  the 
park  at  Hawarden.  A  telegram  was  delivered,  announcing  the 
speedy  arrival  of  a  messenger  from  the  Queen.  He  showed  the 
telegram  to  a  friend  who  was  Avith  him,  went  on  with  his  work 
and,  when  it  was  finished,  uttered  the  one  simple  phrase  :  "  My 
mission  is  to  pacify  Ireland."  I  think  Ave  may  guess  Avhat 
suggested  the  famous  simile  of  the  upas  tree.  You  knoAV  hoAv 
he  compassed   the  destruction   of  that   tree,  Avhich,  as   he  felt, 
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had  been  planted  in  nepotum  perniciem  opprobriumque  pagi.  The 
question  of  the  Church  was  settled ;  that  of  the  land  was  dealt 
with,  and  the  old  state  of  things,  under  which  improvements 
effected  by  the  tenant  were  confiscated  by  the  landlord,  was  super- 
seded by  what  practically  amounted  to  the  extension  to  the  rest  of 
Ireland  of  the  Ulster  system  of  tenant  right.  Of  the  thorny  ques- 
tion of  education  a  solution  was  sought,  but  the  effort  failed  ;  and 
since  then  none  have  attempted  to  bend  the  bow  of  Ulysses  or  to 
hit  the  mark  which  his  shaft  had  failed  to  pierce.  In  this  as  in 
other  matters  it  is  now  generally  recognised  that  Ireland  must  be 
governed  in  accordance,  not  Avith  English,  but  with  Irish  idea?. 
Of  Mr.  Gladstone's  work  in  connection  with  Ireland,  and  of  the 
spirit  in  which  he  undertook  it,  many  interesting  particulars  may 
be  gathered  from  Sir  Wemyss  Reid's  Life  of  Mr.  Forster.  I  have 
only  space  here  for  one  passing  allusion.  Mr.  Gladstone  has 
been  bitterly  assailed  for  what  is  known  as  the  Kilmainham 
Treaty.  It  has  been  repeatedly  alleged  that  he  made  an  un- 
worthy bargain,  by  which  Mr.  Parnell  and  those  who  acted  with 
him  were  released,  on  the  understanding  that  they  would  support 
the  policy  of  the  Government.  It  is  true  that  in  a  letter  from 
Mr.  Parnell  there  was  a  hint  of  such  co-operation ;  but  Mr. 
Gladstone,  on  its  being  forwarded  to  him,  wrote  to  Forster : 
"  This  is  a  hors-d'ceuvre,  which  we  had  no  right  to  expect  and  I 
rather  think  have  no  right  at  present  to  accept." 

That,  in  the  situation  which  existed  at  the  end  of  1885,  Mr. 
Gladstone  should,  whether  rightly  or  wrongly,  have  embraced 
the  policy  of  Home  Rule,  was  an  event  which,  as  has  been  very 
fairly  admitted  by  the  Duke  of  Devonshire,  could  cause  no  great 
surprise  to  those  who,  in  previous  years,  had  been  in  his  con- 
fidence and  followed  the  Avorking  of  his  mind  on  Irish  questions. 
Some  interesting  information  as  to  the  gradual  growth  of  that 
conviction  has  been  recently  supplied  by  Mr.  M'Carthy  and  by 
Canon  MacColl.  Mr.  Gladstone's  mind  may  indeed  fairly  be 
described  as  rather  receptive  than  creative.  He  has  been  accused 
of  opportunism.  Every  statesman  worthy  of  the  name  must  in  a 
certain  sense  be  an  opportunist ;  a  Liberal  statesman  must  know— 

.  .  .   the  seasons  when  to  take 
Occasion  by  the  hand,  and  make 
The  bounds  of  freedom  wider  yet. 
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Mr,  Gladstone  was  an  opportunist,  but,  as  more  than  one  incident 
in  his  career  shows — notably,  for  instance,  the  circumstances  of 
his  resignation  in  connection  with  the  Maynooth  proposals  of 
Peel — a  sensitively  conscientious  opportunist ;  there  were  some 
great  bends  and  curves  in  his  career,  but  they  Avere  all,  so  to 
speak,  of  an  evolutionary  type,  "My  sympathies,"  as  he  himself 
once  put  it,  in  the  Peelite  days,  "  are  with  the  Conservatives,  but 
my  opinions  are  with  the  Liberals  "  ;  and  the  trend  was  constantly 
in  the  same  direction.  On  the  Irish  question,  what  he  really 
waited  for  was  clear  evidence  of  Irish  opinion  ;  that  evidence  was 
for  the  first  time  obtainable  after  the  extension  of  the  franchise 
in  1885  ;  and  there  was  no  ambiguity  in  the  popular  response  to 
the  appeal  which  then  was  made.  Lord  Salisbury's  Government 
seemed  to  recognise  the  situation;  and  after  the  Maamtrasna 
business,  and  Lord  Salisbury's  speech  at  Newport,  and  Lord  Carnar- 
von's conversations  with  Mr.  Parnell,  a  return  by  either  party  to  the 
old  regime  of  repression  seemed  to  be  no  longer  within  the  sphere 
of  practical  politics.  Mr.  Gladstone  patriotically  sent  Lord 
Salisbury  an  intimation  that,  if  the  Conservative  party  would  take 
the  matter  up  on  a  broad  basis,  he  was  prepared  to  offer  them 
his  support.  But  after  the  election  the  Government  found  they 
could  not  do  without  the  Orangemen,  and  Mr.  Smith's  flying 
mission  to  Dublin  was  followed  by  the  announcement  of  a  new 
Coercion  Bill.  From  the  point  of  view  of  party  advantage,  Mr. 
Gladstone  had  nothing  to  gain,  and  everything  to  lose,  by  raising 
the  question  of  Home  Rule.  He  had  only  to  lift  up  his  finger  to 
turn  Lord  Salisbury  out,  and  come  into  office  unfettered  and  un- 
pledged ;  and  so  far  was  he  from  dealing  with  the  matter  from  a 
partisan  standpoint  that  he  actually  proposed,  in  his  first  Bill,  to 
exclude  the  Irish  members,  and  thus  leave  the  Liberal  party  in 
the  House  of  Commons  in  what  would  probably  have  been  a 
permanent  minority.  Of  the  great  struggle  which  ensued,  the 
contest  carried  on  for  eight  years,  through  three  Parliaments,  in 
the  House  and  in  the  country,  in  office  and  in  opposition,  I  think 
the  abiding  impression  will  be  that  of  the  incomparable  endur- 
ance, the  indefatigable  gallantry  with  which  it  was  waged  by  the 
old  knight,  whose  brow  was  heavy  with  the  burden  of  four  score 
years,  but  who  would  not  doff"  his  armour  or  hang  up  his  sword 
till  he  had  struck  one  last  blow  for  what  he  believed  Avas  the 
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cause  of  justice.  It  is  a  significant  fact  that  one  of  those  who 
could  not  follow  him,  and  who  by  leaving  him  abandoned  a 
promising  political  career — I  refer  to  Mr.  Evelyn  Ashley — has 
recently  admitted,  speaking  as  an  Irish  landlord,  that,  as  far  as 
Ireland  was  concerned,  there  was  much  to  be  said  for  the  policy  of 
Home  Eule.  Mr.  Gladstone's  conviction  was  that  what  Ireland 
constitutionally  demanded  it  was  in  the  true  interest  of  England 
to  grant,  and  that  to  conciliate  Ireland  was  not  to  endanger  but 
to  strengthen  Britain  ;  he  could  never  be  induced  to  admit  that, 
by  some  mysterious  dispensation  of  Providence,  the  Irish  nature 
had  been  imbued  with  a  double  dose  of  original  sin.  But  what 
perhaps  influenced  him  more  than  anything  else  was  the 
historical  feeling  that  for  the  Union,  and  the  sinister  means  by 
which  it  was  effected,  Ireland  was  entitled  to  a  reparation  which 
England  was  in  honour  bound  to  give.  The  last  words  of  the 
letter  which  he  addressed  to  his  Scotch  constituents,  on  resigning 
the  Premiership  in  1894,  thus  expressed  his  view  with  regard  to 
Ireland:  "I  am  deeply  convinced,"  he  wrote,  "that,  until  the 
just  demands  of  Ireland  have  been  satisfied,  as  the  House  of 
Commons  has  tried  to  satisfy  them,  neither  will  the  legislative 
wants  of  any  portion  of  the  United  Kingdom  be  adequately  met ; 
nor  will  the  Empire  attain  the  maximum  of  its  union  and  its 
power;  nor  will  British  honour  be  eflfectually  cleared  of  the 
deepest  historic  stain  which  ever  has  attached  to  it."  Whether  in 
that  view  he  was  right  or  wrong,  time  alone  can  show ;  but  what- 
ever judgment  history  may  pronounce  on  that  controversy,  there 
can  scarcely  be  two  opinions  of  the  loftiness  of  the  motive  of  him 
who  raised  it  or  of  the  gallantry  with  which  he  fought  that  last 
campaign. 

Speaking  at  Oxford,  just  after  that  great  speech  at  Woolwich, 
to  which  I  referred  just  now,  Mr.  Gladstone  may  be  said  to  have 
summed  up  the  history  of  his  political  evolution  in  the  following 
terms ;  "  I  trace  in  the  education  of  Oxford,  of  my  own  time,  one 
great  defect.  Perhaps  it  was  my  own  fault ;  but  I  must  admit 
that  I  did  not  learn  when  at  Oxford  that  which  I  have  learned 
since,  to  set  a  due  value  on  the  imperishable  and  inestimable 
principles  of  human  liberty.  ...  I  think  that  the  principle  of 
the  Conservative  party  is  jealousy  of  liberty  and  of  the  people, 
only  qualified  by  fear;   but  I  think  the  policy  of  the  Liberal 
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party  is  trust  in  the  people,  only  qualified  by  prudence.  I  have 
no  fear  of  those  enlargements  of  the  Constitution  that  seem  to  be 
approaching.  On  the  contrary,  I  hail  them  with  desire.  I  am 
not  in  the  least  degree  conscious  that  I  have  less  reverence  for 
antiquity,  for  the  beautiful,  and  good,  and  glorious  charges  that 
our  ancestors  have  handed  down  to  us  as  a  patrimony  to  our  race, 
than  I  had  in  other  days  when  I  held  other  political  opinions. 
I  have  learnt  to  set  the  true  value  upon  human  liberty,  and  in 
whatever  I  have  changed,  there,  and  there  only,  has  been  the 
explanation  of  the  change."  The  same  idea  runs  through  the 
letter  from  which  I  just  now  made  a  quotation  which  he  ad- 
dressed to  his  constituents  on  his  retirement,  fifteen  years  after- 
wards, and  which  may  be  regarded  as  a  sort  of  political  testament. 
Speaking  of  the  period  of  his  political  life,  "the  three  score 
years,"  he  writes,  "  ofi'er  us  the  picture  of  what  the  historian  will 
recognise  as  a  great  legislative  and  administrative  period — 
perhaps  on  the  whole  the  greatest  in  our  annals.  It  has  been 
predominantly  a  history  of  emancipation — political,  economical, 
social,  moral,  intellectual.  .  .  .  Another  period  is  opening — a 
period  possibly  of  greater  moral  dangers,  certainly  a  great  ordeal 
for  those  classes  which  are  now  becoming  largely  conscious  of 
power,  and  never  heretofore  subjected  to  its  deteriorating 
influences.  These  have  been  confined  in  their  action  to  the 
classes  above  them,  because  they  were  its  sole  possessors.  Now 
is  the  time  for  the  true  friend  of  the  country  to  remind  the  masses 
that  their  present  political  elevation  is  o^ving  to  no  principles  less 
broad  and  noble  than  these — the  love  of  liberty,  of  liberty  for  all 
without  distinction  of  class,  creed,  or  country,  and  the  resolute  pre- 
ference of  the  interests  of  the  whole  to  any  interest,  be  it  what 
it  may,  of  a  narrower  scope."  Does  not  that  seem  to  go  to  the  root 
of  the  whole  matter,  to  sum  up  the  past,  to  point  its  moral  and 
teach  the  real  lesson  for  the  future?  Democracy,  as  a  great 
writer  has  observed,  is  probably  of  all  forms  of  government  the 
most  difficult.  We  know  not  whether  it  is  destined  to  endure  ; 
but  surely  its  best  chance  of  permanence  will  lie  in  bearing  those 
pregnant  words  in  mind.  Now  that  the  principle  of  liberty  has 
triumphed,  now  that  we  have  attained  the  era  of  entire  emancipa- 
tion, the  people  must  show  themselves  worthy  of  their  destiny 
and  of  the  high  calling  to  which  they  have  been  called.     "The 
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nation,"  to  use  the  words  of  another  great  orator,  "is  now 
in  power,  and  if  wisdom  abide  with  power,  the  generation 
to  follow  may  behold  the  glorious  day  of  what  we  in  our 
time,  with  our  best  endeavours,  can  only  hope  to  see  the  earliest 
dawn." 

And  now  for  one  final  word  of  tegensteUing.  Mr.  Gladstone,  it 
has  often  been  said,  was  undoubtedly  a  great  Minister  of  finance, 
a  superb  orator,  unrivalled  in  debate,  and  a  master  of  constructive 
legislation  ;  but,  on  the  other  hand,  he  did  not  understand  foreign 
policy.  The  criticism  has  doubtless  a  certain  basis  in  fact.  He 
never  held  the  seals  of  the  Foreign  Office,  and  to  foreign  affairs 
he  did  not  give  that  systematic  and  sustained  attention  which  the 
country  expects — I  know  not  whether  the  expectation  is  always 
realised — from  the  Foreign  Secretary.  But  when,  as  Prime 
Minister,  he  had  to  deal  with  such  matters,  he  showed  no  lack  of 
insight  or  resolution.  I  have  already  mentioned  the  matter  of 
Dulcigno,  in  1S80,  when,  on  his  initiative,  the  Concert  of  Europe 
became  an  effective  instrument  of  action  and  not,  as  on  a  recent 
occasion,  a  feeble  excuse  for  inaction — or,  shall  I  say,  a  sort  of 
steam-roller  which  could  never  manage  to  get  up  steam  1  Let  me 
take  just  two  illustrations  of  my  meaning  from  the  time  of  his 
previous  Ministry.  When  France  declared  war  against  Germany, 
in  1870,  the  neutrality  of  Belgium,  guaranteed  by  both  England 
and  France,  was  in  grave  danger.  You  may  remember  the  sensa- 
tion caused  by  the  publication,  by  Bismarck,  of  the  treacherous 
designs  of  the  French  Emperor  against  the  independence  of  that 
monarchy.  The  English  Ministry  did  not  hesitate  to  grapple 
with  their  responsibility ;  they  promptly  concluded  a  treaty  of 
alliance  with  Germany,  to  come  into  operation  should  the 
territory  of  Belgium  be  invaded  by  French  troops;  a  similar 
arrangement  was  made  with  France ;  and  the  result  was  that  both 
belligerents  scrupulously  respected  the  integrity  of  the  little 
kingdom  which  we  had  pledged  ourselves  to  protect.  The  other 
instance  occurred  two  years  afterwards.  A  treaty  was  concluded 
with  the  United  States  by  which  what  were  popularly  known  as 
the  Alabama  Claims  were  referred  to  arbitration.  I  suppose 
there  was  nothing  for  which  Mr.  Gladstone's  government  was  at 
the  time  more  bitterly  assailed ;  but  to  that  magnanimous  and 
politic  proceeding  justice  has  long  since  been  done.     It  healed  an 
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open  sore,  which  might  at  any  time  have  led  to  a  disastrous  rup- 
ture of  relations  and  produced  an  internecine  conflict  between  the 
two  great  English-speaking  peoples  of  the  world.  For  the  cordial 
feelings  Avhich  at  present  prevail  between  England  and  America, 
and  for  the  probability  of  a  still  more  intimate  understanding  in 
the  future,  we  are  largely  indebted  to  the  action  then  taken  by 
Mr.  Gladstone,  and  still  more,  perhaps,  does  he  deserve  the 
gratitude  of  all  friends  of  humanity  for  having  set  a  precedent 
for  the  settlement  of  international  differences  by  a  better  process 
than  the  rude  arbitrament  of  war.  He  was  indeed  a  man  of 
proud  spirit  and  indomitable  courage ;  he  attached  little  weight 
to  idle  chatter  about  prestige ;  so  long  as  he  was  assured  that  her 
cause  was  righteous,  he  had  no  misgivings  as  to  the  power  of 
Britain  to  enforce  her  view;  but,  unless  he  was  so  satisfied, 
nothing  would  induce  him  to  wield  that  power,  or  could  make 
him  believe  that  the  honour  of  the  country  was  involved  in  its 
employment.  He  could  not  even  comprehend  how  the  conduct 
of  a  great  Minister,  or  the  policy  of  a  great  State,  could  be 
affected  by  the  craven  fear  of  being  thought  to  be  afraid.  Such  a 
lofty  standpoint  is  sometimes  misunderstood ;  and  in  this  country, 
and  among  certain  classes,  I  fear  there  may  have  been  some  such 
misconception.  But  of  this  I  feel  sure,  that  Mr.  Gladstone's  atti- 
tude towards  the  people  of  the  Transvaal-  was  justly  appreciated 
by  the  real  representatives  of  that  people.  Of  President  Kruger, 
for  instance,  it  is  only  fair  to  say  that  his  recognition  of 
Mr.  Gladstone's  magnanimity,  and  the  message  which  in  the 
last  days  he  sent  to  "  his  aged  and  honoured  friend,"  un- 
doubtedly did  credit  to  his  head  and  heart.  He  showed  his 
gratitude,  and  its  expression,  as  we  know,  was  received  with 
gratification. 

But,  indeed,  when  Mr,  Gladstone's  foreign  policy  is  made  the 
subject  for  carping  criticism,  there  is  one  reply  which  may  now 
be  offered.  Foreign  opinion,  in  the  fine  phrase  of  Madame  de 
Stael,  may  be  regarded  as  that  of  a  sort  of  contemporaneous 
posterity.  L'Stmnghe,  c'est  la  posUriU  contemporaine.  Is  it  nothing 
for  England  to  have  been  served  by  a  statesman  whose  career 
and  character  have  elicited  so  marvellous  a  tribute  of  respect 
and  reverence  from  that  civilised  world  to  whose  verdict  he 
so  often  appealed'?    I    suppose    there    was    scarcely    a    Legis- 
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lature  in  session  at  the  time  of  his  death,  scarcely  a  news- 
paper of  repute  in  any  centre  of  population,  in  which  homage 
was  not  paid  to  the  greatness  of  the  man,  to  the  purity  of  his 
motives,  to  the  manner  in  which  he  had  elevated  the  tone  of 
public  life  and  raised  the  standard  of  international  morality. 
"The  great  man  whom  England  has  lost,"  it  was  said,  for 
instance,  in  the  Portuguese  Chamber  of  Peers,  "  was  something 
more  than  the  pride  and  honour  of  one  nation ;  he  was  likewise 
the  most  brilliant  glory  of  our  civilisation  and  of  our  time."  It 
may  at  first  seem  an  exaggeration,  but  I  venture  to  assert  that 
never  before  the  19th  of  May  1898  did  the  pulse  of  humanity 
beat  with  such  a  universal  and  simultaneous  throb.  Remember 
that  his  was  the  age  of  steam — he  gave  us  the  first  great  Railway 
Act ;  the  age  of  the  cheap  press — he  repealed  the  taxes  on  know- 
ledge ;  the  age  in  which  the  electric  telegraph  and  the  submarine 
cable  have  put  a  girdle  round  the  world.  When  Chatham  died, 
and  when  Pitt  died,  the  fact  was  scarcely  known,  or  only 
gradually  became  known  to  a  few  statesmen  and  diplomatists, 
beyond  the  limits  of  the  United  Kingdom.  When  the  great 
Duke  died,  the  news  took  many  weeks  to  reach  the  Cape.  But 
on  that  spring  morning,  three  months  ago,  the  message  was 
flashed  to  the  western  hemisphere,  preventing  the  process  of  the 
sun ;  and  ere  many  hours  had  sped,  the  whole  Empire  had  felt  the 
shock.  Never  surely,  before  the  passing  of  Gladstone,  did  that 
fine  phrase  of  Pericles  seem  so  profoundly  true,  "of  illustrious 
men  the  whole  earth  is  the  tomb."  We  seemed  almost  to  see 
with  our  eyes  those  solemn  vigils  and  to  hear  with  our  ears  the 
sound  of  a  nation's  weeping.  Where  the  last  obsequies  were 
performed  mattered  indeed  but  little.  He  no  doubt  had  been 
well  content  could  he  have  been  borne  to  his  rest  in  the  quiet 
churchyard  of  St.  Deiniol's,  hard  by  the  spot  where  he  loved  to 
worship  and  where  the  good  Archbishop  died. 

But  that  was  not  to  be.  As  all  that  was  mortal  of  the  Arch- 
bishop was  required  by  the  historic  shrine  of  Canterbury,  so  in 
his  case  the  claim  of  the  Collegiate  Church  of  St.  Peter,  at  West- 
minster, was  felt  to  be  irresistible.  In  that  great  temple  of 
silence  and  reconciliation,  under  the  shadow  of  the  altar  whence 
for  him  there  shone  the  one  light  that  never  fails,  he  sleeps 
beside  his  peers.     His  grave  is  near  the  graves  of  Fox  and  Pitt 
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and  Canning ;  above  there  stand  the  statues  of  Disraeli  and  of 
Peel.  There  his  body  is  buried  in  peace  but  his  name  liveth 
for  evermore.  I  suppose  there  are  none  here  to-night  who 
do  not  hope  some  day  to  see  again  the  land  we  all  call  "  home." 
May  that  aspiration  in  the  case  of  each  and  all  of  you  be 
fulfilled ;  and  should  it  be  God's  will  that  you  and  I  set  foot 
once  more  on  the  soil  of  England,  be  our  first  pilgrimage  to 
that  old  Abbey  at  "Westminster,  there  to  contemplate,  in 
marble  effigy,  the  dauntless  figure  and  bow  the  head  before 
the  tomb  which  bears  the  deathless  name  of  William  Ewart 
Gladstone. 
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"In  the  long  process  of  time  most  things  have  already  been 
discovered."  This  observation  was  made  by  Aristotle  more  than 
two  thousand  years  ago;  perhaps  you  may  think  it  was  some- 
what premature.  There  has  been  a  good  deal  of  invention  since 
then ;  although,  in  the  sphere  of  moral  and  political  philosophy, 
of  social  experiment  and  economic  doctrine,  something  may  be 
said  for  the  opinion  that  for  the  most  part  what  is  true  is  not 
new,  and  what  is  novel  is  rarely  true.  On  the  theory  and  practice 
of  education  much  has  been  said  and  written ;  especially  during 
the  last  few  years  the  literary  output  on  the  subject  has  been 
rather  curiously  extensive ;  its  bibliography  is  becoming  a 
formidable  task;  it  can  even  boast  an  encyclopaedia  of  its  own. 
I  believe  this  College  was  established  some  seventy  years  ago. 
For  a  colonial  institution  it  may  almost  be  described  as  an 
antiquity,  though  happily  it  shows  no  evidence  of  decay,  and 
continues  to  display  that  vigour  and  energy  which  are  among  the 
characteristic  and  enviable  attributes  of  youth.  I  know  not  for 
what  period  it  has  been  customary  to  close  the  college  year  with 
an  address,  such  as  I  have  been  honoured  by  the  request  to 
deliver  on  the  present  occasion  ;  but  at  all  events  the  custom  is  one 
of  long  standing,  and  one  cannot  help  apprehending,  to  adapt  the 
phrase  of  the  old  philosopher,  that  in  the  process  of  years  most  of 
the  appropriate  things  and  opportune  observations  have  probably 
been  already  said  and  previously  made. 

I  should,  however,  feel  it  an  omission — one  might  almost  say 

un  gran  rifiuto — were  I  not  to  preface  my  address  with  a  word  of 

reference  to  the  loss  which  was  sustained,  I  think  shortly  after 

your  last  annual  gathering,  in  the  passing  away  of  one  who  in 

*  An  Address  delivered  at  the  South  African  College,  December  1898. 
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his  time  had  done  much  good  service  to  the  cause  of  colonial 
education,  who  was  formerly  a  professor  at  your  College,  and  to 
whom  the  University  had  paid  a  well -merited  compliment  in 
electing  him  to  be  its  Chancellor.  Sir  Langham  Dale  in  his 
later  years  was,  I  believe,  a  man  of  markedly  conservative 
temperament,  with  a  distrust  of  innovation  and  dislike  of  change  ; 
but  with  his  long  practical  experience  of  the  subject,  he  w^ould 
probably  not  have  hesitated  to  admit  that,  notwithstanding  all 
that  has  been  said  and  written,  notwithstanding  the  addresses 
which  have  been  delivered  and  the  conferences  which  have  been 
held,  and  even  the  encyclopaedia  which  has  been  published,  the 
art  of  teaching  and  science  of  pedagogy  are  still,  to  a  large 
extent,  tentative  and  empirical.  The  question  of  what  is  the 
best  system  of  training,  developing  and  cultivating  the  mental 
faculties,  and  the  adaptation  of  such  methods  to  the  infinite 
variety  in  individual  character,  capacity  and  temperament,  is 
undoubtedly  a  matter  of  enormous  importance  to  the  future  of 
civilised  mankind,  and  one  on  which  the  last  word  has  not  yet 
been  said. 

I  need  scarcely  add  that,  beyond  this  very  general  observation, 
I  do  not  propose  to  trouble  you  with  anything  in  the  nature  of 
an  abstract  or  philosophical  disquisition.  I  should  prefer,  with 
your  permission,  to  say  a  few  words,  with  special  reference  to 
our  local  circumstances  and  conditions,  as  to  the  function  of  the 
University  and  its  relation  to  your  college  life.  From  time  to 
time  we  hear  a  good  deal  about  the  importance  of  establishing 
and  endowing  a  teaching  university  and  the  inadequacy  of  a 
university  which,  as  the  phrase  goes,  is  "  a  mere  examining  body, 
like  the  University  of  London."  With  regard  to  the  London 
University,  I  understand  that  it  is  now,  under  a  statute  passed 
this  year,  in  process  of  reorganisation  ;  but  I  am  under  the  im- 
pression that  the  main  object  in  view  is  rather  to  effect  a  closer 
connection  between  the  University  and  various  affiliated  colleges 
than  any  immediate  or  extensive  development  of  the  work  of  the 
University  itself  in  the  direction  of  teaching,  or  at  all  events  of 
the  teaching  of  undergraduates.  The  assumption  that  a  fully 
organised  university  must  be  essentially  a  teaching  body  is 
perhaps  partly  based  on  Continental,  and  particularly  on  Ger- 
man, examples  and  experience,  the  importance  of  which  of  course 
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requires  full  recognition  and  respect,  and  may  also  be  not  un- 
connected with  the  curious  delusion — which  was  shared,  as  you 
may  remember,  by  the  late  Lord  Beaconsfield — that  a  university, 
which  in  fact  is  simply  the  Latin  word  for  a  corporation,  means  a 
sort  of  repository  of  omne  scibile,  where  every  branch  of  know- 
ledge should  be  learnt  and  taught.  May  I  venture  to  point  out 
that  the  great  Universities  with  which  an  Englishman  is  most 
familiar — those  of  Oxford  and  Cambridge — are  not  really  to 
any  very  large  extent  teaching  bodies  1  It  may  be  a  defect  in 
their  system,  and  of  late  years  undoubtedly  much  has  been  done 
to  encourage  the  more  recondite  and  specialised  branches  of 
study,  and  to  endow  those  higher  forms  of  research  which  are 
too  esoteric  for  their  pursuit  to  be  directly  remunerative.  But 
after  all,  so  far  as  the  ordinary  undergraduate  is  concerned,  I 
believe  it  is  still  substantially  true  that  the  student  relies  on  his 
college  tutors  and  lecturers — in  some  cases  supplemented  by  the 
private  "coach" — for  assistance  in  his  studies,  and  finds  in  the 
University  a  body  which  is  mainly  concerned  in  testing  the 
results  of  his  application.  In  some  faculties — and  perhaps 
especially  in  those  of  theology  and  natural  science — he  may  find 
his  way  to  the  benches  of  the  University  professors  and  demon- 
strators ;  but  in  such  schools  as  those  of  classics  and  mathematics, 
law  and  history,  his  contact  with  the  University  principally 
consists  in  attendance  at  the  Senate  House  for  the  ceremony  of 
matriculation,  for  passing  his  examinations,  and  receiving  his 
degree,  not  omitting  the  payment  of  the  customary  fees.  Now  of 
course  I  do  not  wish  for  a  moment  to  suggest  that  a  Teaching 
University  is  not,  or  may  not  be,  an  admirable  institution ;  but 
there  is  an  old  proverb  about  the  measure  to  be  adopted  when 
you  are  cutting  a  coat,  and  I  imagine  that  the  practical  ques- 
tion to  be  considered  at  our  present  stage  of  colonial  progress, 
and  with  the  comparative  exiguity  of  available  resources,  is  not 
so  much  whether  an  institution  is  admirable  as  whether  it  is 
really  indispensable. 

Unfortunately,  we  have  not  here,  as  they  have,  for  instance, 
in  the  United  States  of  America,  a  considerable  number  of  men  of 
great  wealth,  eager  to  imitate  the  pious  founder  of  an  earlier  age, 
and  to  acquire  an  enduring  name  by  associating  it  with  some 
great  scholastic  foundation — a   name,  for   instance,  which  will 
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live  while  the  years  roll  into  the  centuries  like  those  of  John  of 
Balliol  and  Devorgilla,  his  wife,  or  that  of  Dr.  Caius,  in  his  day 
a  successful  physician,  whose  memory  would  long  since  have 
been  very  thoroughly  forgotten  were  it  not  associated  with  the 
great  foundation  of  Gonville  and  Caius,  the  training-school  in 
recent  years  of  so  many  distinguished  members  of  his  own  great 
profession,  or  lastly,  to  take  a  modern  instance,  like  that  of  the 
munificent  founder  of  the  Johns  Hopkins  University  at  Baltimore. 
I  fear  it  may  be  some  time  yet  before  we  arrive  at  a  similar 
stage  in  the  evolution  of  the  South  African  millionaire.  For 
remember,  if  you  are  to  have  a  teaching  university  it  is  a  big 
business ;  it  is  really  a  matter  for  the  millionaires.  You  must 
have  endowments  adequate  to  secure  and  retain  the  services  of 
men  of  eminence  to  fill  your  chairs,  men  of  thorough  competence 
and  proved  capacity  in  each  department.  I  was  reading  the 
other  day  some  account  of  a  plan  which  is  on  foot,  under  the 
auspices  of  the  Colonial  Secretary,  for  the  foundation  of  a 
university  at  Birmingham.  They  have  there  already  certain 
college  buildings  and  a  large  endowment  which  can  be  appro- 
priated for  the  purpose ;  but  with  these  initial  advantages,  I  find 
that  the}'^  propose  to  raise  as  a  minimum  a  further  sum  of 
£200,000,  with  which  to  establish  a  teaching  staff,  consisting  of 
some  seventy  persons,  but  not  including,  as  I  read  the  scheme, 
a  single  representative  of  the  faculty  of  law.  And  then,  in  our 
own  case,  the  question  arises,  if  you  obtain  your  endowment  and 
secure  your  staff,  where  are  the  pupils  to  come  from  ?  Is  the 
University  to  compete  with,  or  to  take  over,  or  to  supersede 
your  college  staff"?  Is  university  teaching  to  be  a  sine  qua  non 
to  the  highest  success  in  the  schools  1  And,  if  so,  will  not  the 
comprehensive  character  of  your  University,  as  a  testing  centre 
for  the  work  of  all  educational  institutions  throughout  the  land, 
be  sensibly  aff'ected,  and  will  not  demands  arise  for  the  estab- 
lishment and  equipment  of  similar  institutions  in  other  parts  of 
South  Africa  1  I  have  no  desire  to  play  the  part  of  an  academi- 
cal refrigerator — though  perhaps  at  this  season  any  sort  of 
refrigerator  may  be  deemed  a  useful  article — or  to  suggest  that 
these  objections  are  insuperable.  I  merely  put  them  forward  as 
topics  perhaps  not  undeserving  of  consideration.  "  It  is  not 
walls  but   men   that  make  a  city,"   an   Athenian   patriot   once 
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exclaimed.  I  should  feel  almost  tempted  in  this  matter  to 
reverse  the  saying,  and  to  suggest  that  what  our  University 
most  requires,  when  the  millionaire  comes  along,  is  not  more 
men,  but  better  buildings.  You  want  undoubtedly  a  good 
University  Hall  for  your  inaugural  ceremonies,  for  meetings  of 
convocation,  and  for  the  examination  of  local  candidates.  Some 
thirty  years  ago  the  University  of  Calcutta  was  in  a  similar 
plight ;  and  as  Sir  Henry  Maine,  who  was  then  Vice-Chancellor, 
had  to  explain,  in  one  year  they  had  to  hold  their  examinations 
in  the  unfinished  shell  of  the  Post  Office,  and  in  the  next  in  that 
of  the  High  Court.  But  here  there  are  no  such  resources ;  for 
the  Post  Office  has  been  completed,  and  I  fear  it  may  be  some 
time  yet — especially  with  a  Commissioner  in  office  with  drastic 
views  as  to  the  expenditure  of  public  money  on  public  works 
not  immediately  remunerative — before  the  Supreme  Court  will 
advance  to  the  stage  of  even  an  "unfinished  shell."  In  con- 
nection with  the  hall  for  examinations  and  degrees,  there  should, 
of  course,  be  a  convenient  chamber  for  the  Council  and  suitable 
offices  for  the  Registrar  and  his  staff ;  and  to  this  nucleus  I 
should  suggest  the  addition,  as  soon  as  possible,  of  some  lecture- 
rooms  and  a  laboratory.  I  believe  that  experience  shows  that 
for  the  best  scientific  teaching  and  demonstration  appliances  are 
required  on  a  scale  which  can  be  best  supplied  by  the  University ; 
and  in  a  country  like  this  it  would  be  difficult  to  exaggerate  the 
utility  and  importance  of  providing  every  facility  for  the  study 
of  natural  science — of  such  branches,  for  instance,  as  pathology, 
bacteriology  and  agricultural  chemistry.  Then,  it  may  be 
objected,  what  is  the  use  of  lecture-rooms  unless  you  have  a 
teaching  stafi"  ?  Well,  at  Oxford  and  Cambridge,  in  my  time  and 
since,  much  good  work  has  been  done  on  Avhat  is  known  as  "  the 
inter-collegiate  system,"  by  which  the  best  men  in  the  various 
departments  have  been  enabled  to  some  extent  to  specialise, 
there  has  been  a  division  and  economy  of  labour,  and  lecturers 
at  the  various  colleges  have  opened  their  lecture-rooms,  on  a 
reciprocal  basis,  to  the  students  of  others.  Such  teachers  have 
been  formally  recognised  as  University  lecturers  and  readers  ; 
and  I  fail  to  see  why  something  of  the  kind  might  not  be 
attempted  here,  mutatis  mutandis,  by  enlisting  the  co-operation 
of  your  own  teaching  staft^,  of  that  of  the  Diocesan  College,  and 
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of  the  Victoria  College  at  Stellenbosch.  From  time  to  time 
gaps  in  the  syllabus  could  be  supplied,  and  thus  gradually, 
and  at  no  prohibitive  initial  cost,  most  of  the  functions  of  a 
well-equipped  university  would  be  discharged.  What  I  have 
ventured  thus  to  adumbrate,  or  throw  out,  is  perhaps  not  a 
particularly  logical  or  symmetrical  scheme ;  but  if  you  think 
there  is  anything  practical  in  the  suggestion,  the  lack  of 
symmetry  or  logic,  in  our  English  way  of  looking  at  things, 
scarcely  constitutes  a  fatal  drawback. 

Now,  turning  more  particularly  to  the  work  of  your  own 
College — which  I  believe  at  the  present  time  has  the  distinction 
of  being  the  alma  mater  of  half  the  Cabinet  and  nearly  half  the 
bench — I  am  unable  to  speak  of  it  from  any  very  intimate  or 
recent  acquaintance.  Some  years  have  elapsed  since  I  was  last 
invited  to  assist  in  the  work  of  the  University  Examinations ; 
but  I  have  done  so  on  several  occasions,  and  retain  a  vivid  recol- 
lection of  the  good  work  which  came  under  my  notice  from 
various  students ;  work  which,  as  I  can  say  from  experience, 
would  have  been  regarded  as  very  creditable  to  undergraduates 
of  similar  standing  at  home,  and  which  I  believe,  in  several 
instances,  was  followed  by  still  more  marked  distinction  in  a 
wider  field.  While  the  importance  of  such  distinction  can  of 
course  be  easily  exaggerated — the  successful  student  may  perhaps 
be  somewhat  too  apt  to  regard  the  world  as  his  oyster  and  the 
knife  in  his  grasp  with  which  to  open  it — it  can  just  as  easily  be 
made  the  subject  of  undue  and  ignorant  disparagement.  All 
that  can  fairly  be  said  is  that  it  undoubtedly  implies  the  posses- 
sion of  at  least  some  of  the  qualifications  which  make  for  success 
in  the  battle  of  life,  on  which  you  as  students  are  about  to  enter, 
with,  I  trust,  both  high  hopes  and  high  ideals,  and  in  which  we  all 
have  to  play  our  part.  There  is  one  department  with  regard  to 
which  it  is  pleasant  to  me  to  say  a  word,  because  it  concerns  my 
own  University  and  my  own  profession.  I  refer  to  the  remarkable 
aptitude  for  juristic  studies  shown  by  some  of  the  members  of 
this  College,  and  the  distinctions  achieved  by  them — and  perhaps 
in  a  pre-eminent  degree  by  the  present  Prime  Minister — at  the 
University  of  Cambridge.  It  has  been  well  observed  that  "  ex- 
perience proves  that  the  first  result  of  intellectual  cultivation  in 
any  community  is  always  to  divert  an  extraordinarily  large  part 
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of  its  youth  to  the  bar.  The  reason  of  it  is  not  hard  to  find. 
The  pursuit  of  the  law  is  one  of  the  very  few  walks  of  life  which 
offer  attractions  both  to  practical  and  speculative  tastes.  It 
gratifies  the  passion  of  all  young  educated  minds  for  generalisa- 
tion, but  the  materials  for  generalisation — the  materials  which 
they  fit  into  general  rules — are  the  business  and  the  concerns  of 
everyday  life  "  (Maine,  V.  C,  3rd  ed.,  p.  257).  It  will,  however, 
be  admitted  that  a  society  with  a  superfluity  of  lawyers  is  not  a 
model  society  ;  that  here  as  elsewhere  the  bar  shows  some  indica- 
tion of  becoming  overcrowded ;  and  that  it  is  a  profession  which 
no  one  should  be  encouraged  to  embrace  unless  conscious  of  the 
possession  in  a  marked  degree  of  such  aptitudes  as  industry,  per- 
severance, a  retentive  memory,  and  quickness  of  apprehension. 

Whatever  your  future  vocation,  it  must  of  course  be  borne  in 
mind  that  good  work  at  College  and  in  the  University  is  not  an 
end  in  itself,  but  merely  exercise  on  a  training -ground — if  I 
might  so  put  it,  a  sort  of  preliminary  canter ;  that  it  is  easy 
to  over-estimate  its  quality  when  the  field  is  a  narrow  one — 
when  the  trials,  so  to  speak,  are  those  of  a  small  stable — and 
that  in  the  practical  business  of  life  competition  is  becoming 
constantly  more  severe.  Education  is  more  difiused ;  the  average 
of  intelligence  has  been  raised ;  there  is,  perhaps  in  some  respects 
unfortunately,  a  higher  standard  of  social  comfort  and  expendi- 
ture, and  at  the  same  time  a  steady  diminution  in  the  yield  of 
invested  capital.  The  result  is  that  people  have  to  work  harder 
and  work  longer,  and  new  openings  do  not  increase  in  proportion 
to  the  increasing  number  of  well -qualified  candidates.  There 
may,  however,  be  some  consolation,  even  some  inspiration,  in  the 
reflection  that,  in  all  the  professions  and  callings,  in  law  and 
medicine,  literature  and  art,  trade  and  commerce,  however 
crowded  the  lower  rungs  of  the  ladder,  there  is  always  room  at 
the  top.  The  question  is  how  to  get  there.  I  feel  some  hesita- 
tion about  off'ering  any  suggestions  on  the  subject.  I  have  heard 
it  said  that  there  are  two  classes  of  fools — those  who  give  advice, 
and  those  who  don't  take  it.  Possibly  both  categories  may  be 
represented  here  to-day.  There  is  a  story  of  a  New  Zealand 
chief  who  was  visited  by  a  traveller,  whom  he  favourably  im- 
pressed by  the  elevation  of  his  views  and  the  eloquence  of  his 
language.      Some  years  afterwards    the   traveller   revisited  the 

2f 
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tribe,  and  asked  what  had  become  of  the  old  chief.  "  Well," 
they  told  him,  "  the  fact  is,  he  gave  us  so  much  good  advice  that 
we  mercifully  put  him  to  death."  If  I  might  be  permitted  to 
offer  you  a  word  of  advice,  I  would  say  try  to  have  three  things 
— have  an  ideal,  have  a  hero,  and  have  a  hobby.  In  the  first 
place,  have  a  distinct  aim  in  life.  Test  your  own  capacities,  the 
weak  points  as  well  as  the  strong  ones ;  try  to  decide  for  what 
pursuit  you  are  best  fitted,  and  then  pursue  it  strenuously. 
Then  I  fancy  that  for  a  young  man,  when  girding  up  his  loins 
for  the  race,  it  may  not  be  a  bad  thing  not  only  to  have  an  ideal 
to  aim  at,  but  to  have  a  hero  in  whose  path  he  may  hope  to 
tread.  One  is  often  told,  and  I  fear  there  is  something  in  the 
criticism,  that  this  is  essentially  an  irreverent  and  sceptical  age. 
Hero-worship  is  therefore  I  suppose  at  a  discount.  There  is  a 
spirit  abroad  of  what  the  French  call  ddnigrement.  Mr.  Asquith, 
I  observe,  the  other  day  used  the  word  "  denigration " ;  and 
perhaps  I  may  follow  the  precedent,  on  the  sound  principle  of 
never  using  a  foreign  form  when  you  can  find  one  in  the  verna- 
cular to  serve  your  turn.  The  heroes  of  the  past,  I  notice,  are 
all  being  pulled  down  from  their  pedestals,  while,  by  way  of 
compensation,  all  the  historical  villains— from  Nero  to  Judge 
Jeffreys — are  undergoing  a  process  of  rehabilitation  and  receiving 
a  coat  of  moral  whitewash.  It  is  all  very  clever  and  cynical ;  but 
I  sometimes  fancy  that  if  George  Eliot  were  alive  to-day  she  might 
find  in  this  fashionable  pastime  another  method  of  "  debasing  the 
moral  currency."  Now,  it  has  been  recently  remarked  by  a  very 
acute  and  learned  prelate  that,  in  choosing  a  hero,  you  should 
take  one  some  of  whose  traits  and  achievements  you  may  hope 
to  imitate,  or  at  all  events  in  whose  career  you  may  find  a  source 
of  inspiration  for  your  own  efforts.  Take,  for  instance,  the  great 
man  who  some  months  ago  was  borne  to  his  rest,  amid  the  sound 
of  a  nation's  weeping,  the  voice  of  an  empire's  lamentation,  in 
Westminster  Abbey.  What  was  the  secret  of  Mr.  Gladstone's 
extraordinary  capacity  for  work  and  the  maintenance,  down  to 
the  last  year  of  his  long  life,  of  his  mental  freshness  and  intel- 
lectual vigour  1  I  would  suggest  that  it  may  be  summed  up  in  the 
combination  of  concentration  with  versatility.  His  mind  might 
almost  be  described  as  constructed,  as  ships  on  the  most  approved 
modern  principles  are  constructed,  in  watertight  compartments. 
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When  engaged  on  any  question  or  affair,  he  devoted  to  it  all  his 
faculties  and  all  his  thoughts,  totus  in  illis ;  as  soon  as  it  was 
disposed  of  it  became,  as  the  French  lawyers  say,  une  affaire 
dassc'e,  relegated  to  its  own  compartment,  available  for  reference 
when  required,  but  for  the  nonce  dismissed  from  his  mind,  leaving 
it  free  to  apply  itself  to  the  next  subject,  however  disparate, 
which  claimed  his  attention  or  engrossed  his  interest.  And  by 
versatility  of  course  I  don't  mean  dissipation.  Dissipation  may 
take  various  forms.  We  have  all  of  us,  especially  in  a  climate 
such  as  ours,  only  a  limited  stock  of  energy.  I  will  not  venture 
to  go  as  far  as  Euripides  in  his  famous  diatribe  against  athleticism  ; 
but  if  too  much  of  your  energy  is  dissipated  in  athletic  sports 
and  in  the  perusal  of  their  annals,  in  the  study  of  records,  and 
fixtures,  and  finals,  you  run  the  risk  of  being  outstripped  in  more 
serious  business  by  imported  articles  made  in  Germany,  or 
possibly  in  Scotland. 

Another  prevalent  form  of  dissipation  is  the  habit  of  futile 
and  vacuous  reading.  Go  to  the  station  on  mail-day ;  what  are 
the  publications  most  in  demand  at  the  bookstalls,  and  which  you 
see  your  fellow-passengers  devouring  in  the  train  1  For  the  most 
part  you  will  find  they  are  wearying  the  eye  and  stupefying  the 
brain  with  the  perusal  of  incoherent  "  scraps  "  of  useless  infor- 
mation, and  ruining  their  mental  digestion  by  swallowing  a  series 
of  "  tit-bits  "  which  it  must  be  impossible  to  assimilate.  I  fancy 
that  most  of  us  would  be  both  happier  and  wiser  if  we  read  less, 
or  at  all  events  were  more  fastidious  about  our  reading,  and 
observed  and  reflected  more.  For  myself  I  don't  believe  that 
any  man  or  woman  can  make  the  best  of  life  without  something 
in  the  way  of  a  hobby.  It  may  be  music  or  painting,  or  the 
study  of  language ;  but  if  your  ordinary  pursuits  are  sedentary 
there  is  nothing  like  a  hobby — such  as  geology,  or  botany,  or 
entomology — which  will  take  you  into  the  open  air  and  stimulate 
the  faculty  of  observation.  You  may  have  read  of  Tibullus  in 
the  Spectator,  who  declared  that  he  never  knew  what  real 
happiness  was  till  he  took  up  the  study  of  botany ;  while  I  re- 
member an  eminent  lawyer  once  telling  me  that  he  "  got  so 
horribly  interested  "  in  the  proceedings  of  certain  earth-worms, 
of  which  he  was  examining  the  habits,  that  he  found  it  difficult 
to  tear  himself  away  to  the  study  of  the  briefs  he  had  brought 
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home  to  peruse.  In  this  country,  where  we  seem  to  be  always 
fighting  with  insect  and  vegetable  pests,  such  pursuits  may  have 
a  utilitarian  basis,  or  at  all  events  may  lead  to  practical  results. 
It  is  not  a  question  here  of  getting  figs  from  thistles ;  when  it 
comes  to  the  Turkish  fig  and  the  Mexican  thistle,  you  want  to 
eradicate  both.  Then  there  are  the  swarms  of  locusts,  fruges 
consumere  nati ;  if  you  can  stop  their  raids  by  some  process  of 
inoculation  or  otherwise  you  will  earn  the  thanks  of  the  farmer 
from  the  Nile  to  the  River  Plate.  Then  there  is  the  scale,  which 
requires  its  appropriate  lady-bird  ;  the  phylloxera,  which  once 
upset  a  Ministry,  and  the  acarus,  which  possibly  one  day  may 
upset  another ;  to  say  nothing  of  that  minuter  pest,  the  hehio 
Uhronim,  which  devours  our  ancient  records,  is  the  despair  of  the 
Colonial  Archivist,  and  tasks  the  ingenuity  of  the  Government 
Entomologist.  I  will  not  weary  you  with  further  illustrations. 
I  only  repeat  the  suggestion  that  it  would  be  difficult  to  exag- 
gerate the  value  and  interest  of  such  methods  of  recreation  as  I 
have  suggested.  If  you  take  one  of  them  up,  you  need  never 
know  what  ennui  is ;  you  will  always  be  able  to  occupy  your 
leisure  and  have  in  store  a  solace  and  a  resource  for  the  season 
when  advancing  years  or  impaired  health  may  diminish  your 
capacity  for  the  active  business  of  life. 

Now  if  I  were  to  go  on  much  longer,  I  might  deserve  the  fate 
of  that  New  Zealand  chief.  I  will  conclude,  if  you  will  allow 
me,  as  I  began,  with  one  general  observation.  I  have  often 
thought  that  we  use  the  word  "  education  "  in  too  narrow  a 
sense — much  narrower,  for  instance,  than  that  given  to  it  by  the 
French.  What  we  call  education  they  call  instruction  ;  but  to 
the  Frenchman  Education  means  the  cultivation  not  merely  of  the 
intellectual  faculties,  but  embraces  the  whole  field  of  morals,  and 
particularly  of  manners.  You  may  sometimes  hear  one  French- 
man say  of  another  :  II  est  Men  instruit  mais  il  manque  de  I'dducation; 
that  is,  "  He  is  a  well-informed  man,  but  his  manners  are  bad,"  or 
"  He  is  deficient  in  savoir  vivre."  Don't  let  us  neglect  the  importance 
of  the  latter  art.  The  great  object  of  the  mechanical  engineer  is, 
as  far  as  possible,  to  avoid  friction — to  get  all  the  component 
parts  of  his  machine  to  work  smoothly,  and  so  conserve  their 
energy  for  their  appropriate  function.  And  so  with  the  human 
machine,  by  pursuing  education  in  the  wider  sense,  how  much 
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friction  may  be  avoided,  and  how  much  may  be  done  to  promote 

the  amenities  and  increase  the  agreeableness  of  life  !     How  much 

may  each  of  us  add  to  his  own  acceptability,  and  to  the  charm  of 

social  intercourse,  if  we  endeavour  to  both  teach  and  learn  not 

only  "  high  thoughts  "  but — 

Amiable  words 
And  courtliness,  and  the  desire  of  fame, 
And  love  of  truth,  and  all  that  makes  a  man. 

In  the  pursuit  of  such  ideals,  may  I  remind  you  that  it  is  for 
you  to  set  an  example  to  your  contemporaries  among  our  colonial 
youth  1  I  remember  once  hearing  a  sermon  preached  before  the 
University  of  Cambridge  by  the  late  Dean  Stanley.  There  Avas 
a  vast  audience  of  undergraduates,  I  think  augmented  by  the 
circumstance  that  his  nomination  as  a  select  preacher  had  been 
opposed  by  some  of  the  authorities  of  the  straighter  sect.  The 
text  he  chose  was  :  "Ye  are  the  light  of  the  world,"  and  it  con- 
veyed an  inspiring  thought.  It  is  for  you  here  to  keep  alight 
the  torch  of  the  intellect.  You  remember  the  old  Greek  institu- 
tion of  the  torch -race  to  v/hich  Lucretius  alludes  in  that  fine 
metaphor :  Et  quasi  cursores  vital  lampada  traduni  The  torch 
was  borne  aloft,  still  alight,  from  runner  to  runner,  till  at  last  it 
was  laid  down  at  the  feet  of  the  god  in  whose  honour  the  festival 
was  held.  The  light  of  the  spirit  has  been  similarly  borne  on, 
unquenched,  from  the  old  Academy  and  the  Porch  to  the  modern 
University,  from  age  to  age.  It  is  for  you,  in  your  day  and 
generation,  to  continue  the  tradition,  not,  may  we  hope,  without 
some  radiance  from  that  higher  light,  only  dimly  apprehended 
by  the  philosophers  of  old,  but  which  shines  forth  in  the  motto 
of  a  great  and  venerable  University  — "  the  God-fearing  and 
God-sustaining  University  of  Oxford  " — dominus  illuminatio  mea. 
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